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XT  may  be  a  necessary  information  to  future,  though 
-*•  not  so  to  present  Readers,  that  the  decrees  to- 
wards the  close  of  this  Volume,  bearing  date  the 
fi4th  May^  1792,  were  not  pronounced  publicly  in 
Court  with  the  grounds  of  adjudication,  but  sent  down 
in  writing  to  the  Register's  Office,  from  whose  Mi- 
nute Book  they  are  here  extracted  (except  the  com- 
mon and  usual  directions)  with  the  reasons  where  the 
same  were  given :  where  they  were  not,  they  may  ge- 
nerally, in  some  degree  at  leasts  be  gathered  from  the 
state  of  the  cases,  the  arguments  of  counsel,  or  autho- 
rities cited  by  them,  or  the  ideas  thrown  out  at  the 
hearing  by  the  Lord  Chancellor,  which  are  for  that 
purpose  as  amply  stated  as  the  Reporter's  original  notes 
would  permit. 
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Edwajid  Lord  Thurlow,  Lord  High  Chancellor. 
Sir  Richard  Pepper  Arden^  Knt  Master  of  the  Rolls. 
Sir  Archibald  Macdonald,  Knt.  Attorney-General. 
Sir  John  Scott,  Knt.  Solicitor-General. 


Ex  parte  Smith  in  the  Matter  of  Lewis  and  Potter.        Hall,  Novembers^ 

.  '  1789. 

npHlS  petition  prayed  that  a  debt  proved  by  Sir  James  Esdaile  where  tiie  in- 
'*'    and  Co.  under  the  commission  against  l^iewis  and  Potter,  on  doner  of  a  bill 
certain  notes  and  bills,  which  had  been  indorsed  by  the  bankrupts^  ^^  **^Snk*  ^ 
might  be  expunged,  on  account  of  the  holders  having,  since  the  hq^j  ihe  holder 
proof  of  the  debt,  discharged  the  acceptors  of  the  bills  and  drawers  proyestheamoiuit 
of  the  notes,  without  notice  to  the  indorsers  or  their  assignees.  ®f  ***•  bUl  under 
The  first  note  which  was  included  in  the  prayer  of  this  petition,  and  afterwards 

was  a  promissory  note  made  by  Barber  to  Powell,  and  endorsed  by  compooDdf  it  and 

discharges  the  ac* 
ceptor  without  notice  to  the  assignees  of  the  indorser,  he  thereby  aUo  discbarges  the  in* 
dofM^r's  estate,  and  the  proof  of  his  debt  must  be  expunged. 

Vol.  III.  B  Powell 


Cases  Aroubd  and  Dbtbbmikeo 

1789.  Powell  to  Lewis  and  Potter^  who  having  occasion  to  discount  it, 

'^^^  endorsed  it  to  Esdaile  and  Co.     Lewis  and  Potter  became  bank- 

Ear  pttrte  rupts  before  the  note  became  due.  The  note  not  being  honoured 
^HiTR.  ivhen  it  fell  due,  Sir  James  Esdaile  and  Co.  proved  the  amount 
in  June  1788,  under  the  commission  against  Lezsns  and  Potter; 
after  which  they  proceeded  at  law  against  Barber  and  Powell,  to 
judgment ;  and  then,  tliere  having  been  a  proposition  on  the  part 
of  Barber  to  pay  Ids.  in  the  pound  to  all  his  creditors,  in  full  dis- 
charge of  their  debts,  Esdaile  and  Co.  accepted  the  same,  and 
gave  a  full  discharge  to  Barber  for  the  amount  of  this  note,  with- 
out the  consent  or  privity  of  the  assignees  of  Lersns  and  Potter. 

Against  the  petition,  it  was  said,  that  the  rule,  which  prevailed 
where  the  drawer  or  indorsers  were  solvent,  could  not  prevail 
where  the  iudorser  was  a  bankrupt :  the  meaning  of  that  rule, 
which  requires  immediate  notice  to  be  given  to  the  drawer,  was, 
that  the  drawer,  upon  taking  up  the  bill,  might  recover  from  the 
acceptor,  the  amount  of  those  effects,  supposed  to  be  in  his  hands^ 
in  respect  of  which  the  bill  was  drawn ;  and  so,  in  the  case  of  a 
promissory  note,  where  the  drawer  did  not  pay  at  the  time,  no- 
tice was  required  to  be  given  to  the  indorser,  in  order  that  he  may 
take  it  up  and  recover  over  against  the  drawer ;  and  the  conser 
quence  is,  that  if  the  holder  of  the  note  or  bill,  instead  of  giving 
notice  to  the  drawer  or  indorser,  will  compound  with  the  acceptor 
of  the  bill  or  maker  of  the  note,  and  discharge  him  in  respect 
thereof,  he  precludes  the  drawer  or  indorser  of  this  advantage; 
and,  therefore,  shall  not  afterwards  call  upon  them  for  payment. 
But  where  the  indorser  is  a  bankrupt,  as  in  the  present  case,  such 
notice  cannot  be  necessary ;  nor  can  it  be  necessary  to  have  the 
consent  of  the  assignees  to  accept  a  composition,  when  it  appears 
to  be  a  bond  Jide  tiansaction  ;  for  the  indorser  being  bankrupt,  it 
IS  impossible  he  should  take  up  the  note  himself,  which  is  the  only 
reason  of  the  notice  being  necessary.  It  would  be  averyunrea- 
'  sonable  rule  which  required  the  holder  of  a  bill  or  a  note  to  accept, 

at  his  peril,  a  fair  composition  from  the  acceptor,  which  was  the 
Jbest  that  his  circumstances  would  allow,  and  which  was  made  upon 
a  full  investigation  of  his  affairs :  that,  if  any  fraud  appeared  in 
the  particular  transaction,  and  that  in  fact  the  composition  taken 
was  not  the  best  bargain  that  the  holder  could  make,  this  would 
be  an  answer  in  the  particular  case :  but  that  the  general  rule, 
as  between  solvent  persons,  ought  not  to  apply  generally,  where 
the  party  to  whom  notice  was  expected  to  be  given  was  bank- 
rupt. 

[  S  ]  Lord  Chancellor. — I  have  before  decided  that  the  doctrine  of 

notice,  which  holds  amongst  solvent  persons,  does  not  apply  as 
between  bankrupt  estates :  but  here,  the  indorser  only  was  bank- 
rupt, the  maker  and  the  payer  of  the  note  were  not.  The  debt, 
proved  by  Sir  James  Esdaile,  was  undoubtedly  well  proved  at  the 

tkne. 
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tune,  and  die  question  is,  whether  the  subsequent  conduct  of  tlie         tfS9* 
Creditor  has  destroyed  that  interest  n^hich  he  acquired  bj  such  proof.  ^^^v^ 

By  the  composition  which  he  has  made  with  the  drawer  of  the  ^  P"^ 
note,  which  goes  to  the  length  of  discharging  of  the  drawer^  he 
certainly  has  prevented  the  assignee  of  the  indorser  from  coming 
on  the  drawer  of  the  note  for  payment  of  what  his  estate  shall  pay 
in  consequence  of  the  proof;  and  yet,  on  the  other  hand,  it  does 
seem  a  strong  thing  to  say,  that  where  there  are  many  names  on  a 
bill,  one  of  whom  is  insolvent,  though  not  bankrupt,  and  the 
other  bankrupt,  and  the  holder  proves  under  all  the  commissions^ 
and  then  makes  a  composition,  bona  Jide,  with  the  insolvent  per- 
son, and  obtains  from  him  all  that  be  possibly  can,  that  he  shall, 
thereby,  be  deprived  of  the  benefit  of  all  the  provision  made  by 
him  under  the  commissions  against  the  other  parties  who  stood  ott 
die  bill  posterior  to  the  party  compounded  with.  And  I  am  well 
satisfied,  in  this  case.  Sir  James  Esdaile  did,  in  fact,  make  the 
best  terms  he  could  with  the  drawer  of  the  note  by  taking  ]5s.  in 
the  pound  of  him  in  full.  And  whatever  difficulty  I  may  find  in 
making  a  precedent  which  allowed  of  such  a  composition,  without 
giving  notice  to  the  assignees  of  the  indorser,  I  am  convinced  that 
the  justice  of  this  particular  case,  if  it  stood  alone,  would  not  re- 
quire me  to  expunge  this  debt.  The  case  made  does  not  impute 
any  fraud  to  the  transaction  of  this  composition ;  but,  on  the  con* 
trary,  the  holders  used  all  their  diligence  at  law  against  the  drawer 
of  the  note  and  the  payer,  and  then  made  the  best  terms  they  could 
with  the  acceptor ;  though,  at  the  same  time,  they  have  gone  to 
the  extent  of  acquitting  him  altogether  in  respect  of  the  note. 
However,  whatever  may  be  the  circumstances  of  the  present  case, 
I  think,  in  point  of  precedent,  it  may  be  dangerous  to  say,  that 
after  such  an  acquittal,  tlie  holder  may  resort  to  the  indorser's  es- 
tate. It  is,  certainly,  open  to  this  sort  of  fraud,  that  when  the 
holder  sees  that,  in  one  way  or  other,  he  is  sure  of  his  QOs,  in  the 
pound,  he  may  favour  an  acceptor,  at  the  expence  of  an  indorser, 
by  compounding  with  the  acceptor  for  just  so  much  as  he  conceives 
will  be  the  deficiency  under  the  indorser's  commission.     In  this  [  4  ] 

view,  it  may  be  a  dangerous  precedent ;  and  I  cure  this  danger  by 
saying,  generally,  that  the  holder  of  paper  shall  not  compound  with 
the  prior  names  on  the  bill,  but  with  the  consent  of  the  assignees  of 
the  posterior  party.  And  it  is  not  an  answer  to  say,  that  if  any 
fraud  is  practised  m  the  composition,  that  shall  take  it  out  of  the 
general  rule.  It  is  much  better,  and  more  convenient  in  practice, 
10  have  a  precise  rule  to  go  by;  and  justice  will,  in  general,  be 
better  done  to  all  parties.  It  is  not  that  notice  is  strictly  neces- 
sary ;  but  I  go  upon  this,  the  debt  is  well  proved  against  the  in- 
dorser's estate ;  this  gives  his  assignees  a  right  of  action  against  the 
acceptor  or  drawer,  for  the  amount  paid  out  of  the  indorser's 
estate :  but  this  right  is  cut  away  by  the  composition  and  discharge 
given  to  the  acceptor  by  the  holder. — ^Therefore  it  is  better  to  say, 

B  3  let 
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let  the  assignees  either  take  the  whole,  or  permit  the  holder  to 
make  the  most  of  it  he  can  against  the  acceptor.  I  think,  there- 
fore, the  debt  must  be  expunged. 

A  few  days  afterwards  this  case  was  mentioned  again ;  when  his 
Lordship  said,  he  had  considered  it  a  good  deal,  and  liad  conversed 
on  the  subject  with  some  of  the  judges,  and  he  was  satisfied  that 
the  holder  must  get  the  consent  of  the  assignees  of  the  indorser, 
before  they  can  discharge  the  acceptor  without  discharging  the  in- 
dorser*s  estate  at  the  same  time  (a). 


(a)  The  doctrine  has  been  much  dis- 
cnssed  in  several  modern  cases,  the 
principles  extracted  from  which  may 
DC  stated  as  follows.  The  several 
parties  to  a  bill  are  chargeable  in  dif- 
ferent order;  the  acceptor  is  first 
liable,  and  the  indorsers  in  the  order 
in  which  they  stand  in  the  bill:  the 
holder  may  at  his  election  sue  all  or 
any  of  the  parties  to  it.  He  has  the 
sole  dominion  of  tlie  bill,  and  may 
make  what  arrangements  he  pleases 
with  any  of  them,,  but  he  does  it  at 
his  peril;  for  if  he  tlicreby  alter  the 
situation  of  any  other  person  on  the 
bill  to  the  prejudice  of  that  person 
he  cannot  aiterwards  proceed  against 
bim :  therefore,  thougti  he  may  stve 
time  to  or  discharge  his  immediate 
indorser,  (as  the  suing  or  taking  a 


security  from  one  of  the  parties  liable 
has  been  held  not  to  dtsclmrge  another 
who  is  liable  prior  to  him  in  point  of 
order,)  he  cannot  give  time  to  or  dis- 
charge the  drawer  or  acceptor,  and 
afterwards  proceed  against  an  in- 
dorser. Tindal  v.  Broum.  1 T.  R.  167. 
H'alwyn  v.  St.  Quintin,  IB.  &  P.  65«. 
Smith  V.  Knoxy  3  Esp.  N.  P.  C.  46. 
Enfflisk  V.  Darleyy  ib.  49,  and  after- 
wards upon  motion  for  a  new  trial, 
2  B.  &  P.  61.  Gould  V.  Robsorif  8  East. 
576.  Clarke  v.  Devliny  3  B.  &  P.  363. 
Ex  parte  Gifford^  6  Ves.  802.  Withall 
V.  Hiiastermanj  Z  Campb.  N.  P.  C.  179. 
As  to  the  common  doctrine  respecting 
the  discharge  of  the  principal  by 
giving  time  to  the  sarety  in  cases  of 
bonds,  ^c. ;  vide  Nisbett  v.  Smithy  ante, 
vol.  ii.  579. 
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MOLESWORTH   V.  MoLESWOBTR. 

f 

Legacy  to  a  fe«  .  ^I^HE  Honourable  Coote  Molesworth  made  his  will,  dated  1st 
male  infant,  with  A  October^  1782,  and  thereby  gave  to  Richard  Molemorth  and 
Fn  cMW^misbS  Nathaniel  Nicholls,  their  heirs,  executors,  administrators,  and  as- 
havionr,  or  mar-    signs,    all  his  messuages,    lands,    tenements,    and  hereditaments, 

riage  witliout  goods,  plate,  mortgages,  &c.  real  and  personal,  npon  trust  to  raise 
consent,  to  dimi-  •  /  **  ^-  '  ^i_         /•         y    ^    ^'  it. 

nbhit- andwhiclf  ^^^  P*y  ®"^"  ®"™^  ^*  money  as  they,  from  time  to  time,  should 
legacy' was  com-    think  proper,  for  the  comfortable  support  and  maintenance  of  his 

prised  in  a  mis.  dearly  beloved  wife,  for  and  during  the  term  of  her  natural  life ; 
calculation  of  the  "^  '  °  ' 

number  of  lega- 
cies which  were  given  over  to  the  wife  In  case  of  the  legatees  dying  before  becoming  entitled, 
lapsed  by  the  death  of  the  legatee  ;  though,  by  the  word3  of  the  gift,  it  would  have  been 
vested* 

and 
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fod  from  and  after  the  decease  of  his  said  wife,  then  upon  the  fur-         1789. 
tber  trast  that  his  trustees  should  apply  the  full  sum  of  £3flOO  v^^vw 

sterling  to  and  for  the  sole  and  separate  use  of  his  grand  niece  Molesworth 
Henrietta  Maria  Molesworthi  Bubject  nevertheless  to  the  controul  moleswortm, 
and  discretion  of  his  trustees  thereby  invested  in  them,  (that  is  to 
say)  that  if  the  said  Henrietta  Maria  Molesworth  should  hereafter, 
in  %nj  flagrant  instances^  misbehave  herself ^  or  should  marry  against ^ 
or  without  the  advice  and  consent  of  his  said  trustees^  or  the  sur- 
vivor of  them,  then  he  did  authorise  and  empower  his  said  trustees, 
to  tcithhold  or  deduct  from  the  said  sum  of  <£d,000,  as  his  said 
trustees  should  in  their  judgment  think  proper^  according  to  tlie 
nature  and  degree  of  said  misbehaviour ;  and  he  did,  thereby,  direct 
that  his  said  trustees  should  receive,  employ,  and  apply  to  the 
best  seemii^  advantage,  all  such  sum  or  sums  of  money  as  should 
be  so  withheld  and  deducted,  for  the  sole  use,  benefit,  and  be- 
hoof of  his  said  wife,  with  full  liberty  to  dispose  of  the  same, 
either  during  her  life  or  by  will.  He  then  gave,  after  the  decease  A  giftof  «£iooto 
of  his  wife,  several  pecuniary  legacies  (24  in  number,  other  than  5.®/®"'5**'**''^V 

.!_  ^  1  r   />r^rx  '•  *#  .     ^1^  ^  fij  ^  of.il.  to  beeqnai* 

that  one  legacy  of  x  100  was  given,  ''  to  the  now  Jour  children  of  \y  divided,  con- 

^  Archibald  and  Mary  Grants  to  be  equally  ^vided,  share  and  sidered  as' these-' 

*'  share  alike,  wishing  that  each  of  thfem  may  have  the  liberty  of  P*"*^  legacies. 

<'  managing  his  and  her  respective  share,  as  he  or  she  may  chuse/') 

The  testator  then  provided  that,  *^  if  his  estate  and  effects,  after 

the  decease  of  his  said  wife,  and  after  payment  of  the  said  legacy, 

or  sum  of  <£S,000,  should  fall  short  of  paying  the  legacies  before 

given,  that  the  said  several  legacies,  (except  the  said  Henrietta  Maria  [  6  ] 

Molesworth' s)  should  abate  in  proportion  to  the  several  legacies 

given  to  them  respectively,''  and  proceeded  thus,  *^  of  the  legatees 

mentioned,  £4  in  number,  it  is  at  least  possible  that  one  or  more 

may  die  before  he,  she,  or  they  become  entitled  to  his,  her,  or 

their  legacy  or  legacies,  and,  in  that  case,  his  will  was,  that  the 

sum  or  sums  so  given,  should  revert  and  return  to  the  sole  use, 

benefit,  and  behoof  of  his  said  wife." 

^rhe  will  appointed  no  executors ;  but,  by  a  codicil,  Moles- 
worth  and  Nicholls  were  appointed  executors. 

The  testator  died  in  December,  1782  :  Henrietta  Maria  Moles- 
(Tor^ A  survived  the  test^tor^  and  died  in  December,  1784,  aged  23 
years,  unmarried  and  intestate,  and  the  plaintiff,  her  father,  ob- 
tained letters  of  admmistration  to  her.  Maria  Molesworth,  the 
testator's  widow,  died  in  November,  1785,  and,  by  her  will,  made 
two  of  the  defendants  who  were  appointed  executors  by  the  co- 
dicil to  Coote  Molesworth,  executors  of  her  will. 

The  plaintiff,  as  administrator  of  his  late  daughter,  applied, 
after  the  death  of  the  widow,  to  the  defendants  for  payment  of 
the  £3,000,  the  legacy  given  to  her  by  the  will ;  and  they  re- 
vising to  pay  the  same,  he  filed  the  present  bill,  praying  (int,  at.) 
that  it  might  be  declared  that  the  legacy  vested  in  Henrietta  Maria 

Moletmorth,  ^nd  that  the  same  might  be  paid  to  him. 

Mr» 


0  Cases  Abgurd  and  Detsrmined 

17W*  Mr.  SoUdtor^General,  Mr.  Lloyd,  and  Mr.  Alexander,  f(>rth#' 

v»»^^  plaintiff. 

ItfoLBswoRTH        fho  odIv  question  is,  whether  the  legacy  was  vested,  or  whether 
MPLBf\foaTH.   ^^  ^^'^  ^^  affected  by  any  thing  as  to  make  it  not  payable,  on  account 

of  the  death  of  the  legatee  in  the  life^time  of  the  wife. 

It  comes  within  those  cases  that  have  been  decided,  on  the  ground 
that  the  legacy  was  vested,  though  the  payment  of  it  was  post- 
poned on  account  of  the  circumstances  of  the  estate.  Dawson  v. 
Killet,  (ante,  vol.  i.  p.  1 19.)  Holme  v.  Monkhou$e,  (ibid.  p.  298.) 
pnd  a  variety  of  other  cases,  shew  that  legacies  so  circumstanced 
are  vested. 
.    [  7  ]  The  authority  of  the  cases  to  the  contrary,  in  the  Exchequer,  of 

Norris  v.  Huthwaite^  (cit.  ante,  vol.  i.  p.  2990  ^nd  Smith  v.  Sal- 
mon, (cit.  ibid.)  which  alone  occasioned  any  doubt  upon  the  sub- 
ject, have  been  over-ruled  by  Lord  Kenyon,  in  Bettyon  v.  Mad- 
dison,  (ante,  vol.  ii.  p.  75.)  and  by  the  barons  of  the  Exchequer,  in 
'  the  case  of  Hamilton  v.  Sneyd,  in  June^  1787,  where  .£200  were 
given  to  Hampton  a  trustee,  to  the  use  of  one  for  life ;  and  after 
her  decease  to  Jnn  Sn^ydy  if  she  married  to  be  paid  to  her,  but 
if  she  died  unmarried,  then  to  be  divided  between  Edward  Sneyd 
and  Willktm  Sveyd:  Ann  Sneyd  died  unmarried,  and  one  of  the 
brothers  also  died;  but  his  share  was  held  to  have  vested.  In  ihisi 
case,  if  the  will  had  stopped  without  the  particular  clauses,  there 
'  is  no  doubt  the  legacy  would  have  been  a  vested  legacy.  Then, 
with  respect  to  the  powers  reposed  in  the  trustees,  it  is  a  condition 
stibsequent,  which  Mill  not  prevent  the  legacy  from  vesting.  If  a 
legacy  be  given  to  an  infant  with  interest,  and  to  go  over  if  the 
infant  does  not  attain  a  particular  period,  that  does  not  prevent  the 
legacy  vesting :  and,  upon  a  condition  subsequent  it  is  perfectly 
clear,  that  if  it  never  happens,  it  is  the  same  as  if  it  never  was  in 
the  will :  if  it  becomes  impossible  by  the  act  of  God,  the  legacy 
is  absolute:  here  she  has  not  misbehaved,  but  has  died.  In  Pey- 
ton V.  Bunfy  2  P.  W.  526,  the  condition  having  become  impossible, 
by  the  death  of  one  of  the  trustees,  the  kgacy  was  held  to  be 
vested.  Then  the  only  remaining  question  is  with  respect  to  the 
lapsing  of  the  24  legacies,  in  case  of  the  death  of  the  legatees  in 
the  life-time  of  the  wife;  but  this  is  a  totaHy  separate  legacy, 
those  are  legacies  of  particular  sums  as  pecuniary  legacies,  and 
counting  the  ^100  to  the  now  four  children  of  jirchibald  and 
Mary  Grant  as  one  legacy,  as  we  contend  it  ought  to  be  cQunted, 
there  are  just  24  legacies,  exclusive  of  this  sum  given  to  the  trustees 
for  the  benefit  of  Miss  Molesworth. 

But  Lord  Chancellor,  thiidcing  tliese  four  separate  legacies  of 
aliquot  parts  of  the  «£]00  to  each  child;  and  that  the  testator  had 
only  mis-reckoned  the  number  of  his  legatees,  and  meant  Miss 
MoteswortVfi  legacy  to  be  no  more  vested  during  the  life  of  the 
wife  titan  the  others  (although  he  allowed  that  hid  it  not  been  for 

the 
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dM  8tip€raddcd  words^  it  WOuld,  by  the  prior  gift,  liave  Weo  n  1789. 

irested  legacy)  held  that  it  lapsed  by  her  death  ki  the  life-time  of  «^^ 

the  wife,  and  dimiised  the  bill(a).  MoLtswoafji 


(a)  Tliis  decree,  which  U  obviously  erroneous,  was  aAerwards  reverved  fagr     MoLuiwotfra. 
Lord  Rstdffn,  po8^  voL  hr.  408. 


[8] 
FEtTlPLACE  V.  Gorges.  .  s.c, 

1  Ves,  jun.  46. 

^HE  plaintiff  having  been,  toine  years  since,  married  to  Us  late  Where  personal 
•■■    wife,  by  indenture,  2d  and  3d  August,  1772,  conveyed  feal  Sl'^^feS^^Jowr 
estates  to  Lord  Viscomit  Howe  and  bis  heirs,  to  the  use  and  intent  to  ker  $oU  and    ' 
that  the  aaid  Lord  Howe  and  hia  heirs,  during  the  life  of  the  separtde  u$e,  she 
pfauntiff,  should  receive  an  annuity  of  ^400  upon  trust  to  pay  one  !J**jy  tXiTithout 
moiety  thereof  to  the  plaintiff,  and  should  stand  possessed  of  the  the  assent  of  her 
other  tDoiety  thereof  in  trust  for  the  sole  and  separate  use  and  bene"  husband. 
Jit  of  Sophia  Charlotte  Feitiplace,  the  plaintiff's  wife,  during  their 
joint  Uvea,  and  $o  as  not  to  be  mbject  to  the  debts,  engagements,  or 
contnmlof  her  said  husband  \  and,  to  that  end,  that  the  said  Lord 
Howe  movid  either  pay  the  same  to  her,  or  to  such  person  or 
persons,  and  for  such  uses  and  purposes  as  she f torn  time  to  time, 
notxmitlmtanding  her  coverture,  should^  by  writing  under  her  hand f 
direct  and  appoint,  and  should  permit  and  suffer,  or  authorise  her, 
and  her  assigns,  to  receive  and  take  the  same,  as  she  or  they  should 
think  fit;  and  that  her  receipt  or  orders  in  writing  sboakl,  notwith*  , 

standing  ker  cot erture,  be  a  sufficient  discharge. 

The  Hon.  Juliana  Page,  widow,  by  her  will  dated  Ist  Z^- 
eember,  1776,  gave  and  beoueathed  certain  legacies  to  her  niece, 
the  mid  Sophia  Charlotte  F^tiplace,  plaintiff's  late  wife,  in  the 
words  following :  **  1  leave,  in  trust  to  Lord  Howe^  for  the  sole  and 
separate  ust  of  my  niece  Charlotte  Fettiplace,  one  thousand  pounds 
stock,  and  what  furniture  is  mine  at  Sir  Gregory  Turner's,  in 
Spring  Gardens,  an  account  of  which  is  here  mclosed ;"  and  ap^ 
poinl^  Lord  Howe  executor  and  residuary  legatee. — Lord  How$ 
proved  the  will;  and«£],000,  3/>er  cent,  reduced  Bank  annuities 
were  set  apart  to  answer  the  legacy  to  plaintiff's  said  late  wife,  itt 
the  name  of  Lord  Howe,  as  a  trustee  for  her.  Also,  after  making 
the  said  indenture,  several  sums  of  money  and  other  property  and 
effects  were,  from  tine  to  time,  given  to,  and  saved  by,  the  saidi 
Sophia  Charlotte  Fettiplace,  and  were  laid  out  in  the  purchase  of 
«£l>900,  Spff  cent,  consol  annuities,  in  the  name  of  the  Hon.  Co* 
roUne  Howe,  widow,  as  a  trustee  for  the  said  Sophia  Charlotte 
Feitiplaee. 

Sophia  Charlotte  Fettiplace  died  in  May  17879   leaving  her 
husband  surviving  her,  but  having  first  made  a  will,  or  testamet^- 

(6)  TotbiU,  ISI.    Otfiff^e  y.  Chancejfy  1  Chan.  llep.  8vo.  125,  cited  1  Chan. 
Cases,  IIB.    Gd^e  t.  UuAer,  i  Browifs  P.  C.  llf^ 

tary 
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1789*        tary  writiogy  bearing  date  1st  Jufy^  178£,  as  follows ;  *'  I^  Sophia 

wv«^         Charlotte  Fettiplace,  do  leave  all  my  personal  estate,  and  every 

Fbttiplack     tiling  belonging  to  me|  to  my  niece  jDiana  Frances  Gorges,  of 

,    0i>^„,  Witness  my  hand,  Sophia  Charlotte  Fetttplace** 

And  the  defendant,  Diana  Frances  Gorges,  obtained  adnunistra** 
lion,  with'  the  will  annexed,  to  the  saia  Sophia  Charlotte  Fettir 
place* 

The  plaintiff  filed  the  present  bill,  insisting  that  his  late  wife 
had  no  power  to  make  such  will,  he  never  havipg  assented  to  the 
jame,  or  to  her  having  such  separate  property;  and,  therefore, 
praying  a  transfer  of  the  stock  to  himself. 

Mr.  Man^ld  and  Mr.  Graham^  for  the  plaintiff. — ^There  is 
noditng  in  thb  case  to  authorize  Mrs.  Fettiplace  to  make  a  will ; 
dierefore  the  plaintiff  is  entitled  as  a  conunon  law  right,  to  all 
the  property  his  wife  left  behind  her.  If  there  be  any  thing  to 
entitle  her  to  make  a  will,  it  must  be  the  deed,  but  this  was  no 
contract  before  marriage,  or  in  consideration  of  any  fortune  brought 
hj  her,  and  thejr  never  had  been  separated  before  the  deed,  but 
were  merely  so  in  consequence  of  his  distresses.  There  is  not  a 
word  in  the  deed  that  implies  any  engagement,  on  the  part  of 
Mr.  Fettiplace,  that  she  shall  have  a  power  of  disposal  of  what 
ibe  may  acquire  i  and  it  does  not  at  all  follow  from  such  an  ap- 
propriation of  bis  property.  There  are  dkta  with  respect  to  savings 
from  pin-money,  or  other  separate  property,  that  the  wife  shall  be 
at  liberty  to  dispose  of  them,  and  even  that  she  shall  be  preferred 
against  the  heir ;  but  not  where  it  is  a  mere  provision  made  as  this 
is.  Then  ^l,QpO  is  given  to  her  for  her  sole  and  separate  use; 
but  from  such  a  gift,  without  the  assent  of  the  husband,  no  power 
of  disposal  can  arise.  If  a  power  of  disposal  makes  part  of  the 
t  gift,  and  the  husband  suffers  her  to  take  the  property,  he  will  be 

bound ;  but  it  does  not  follow  from  the  gift  being  to  the  sole  and 
separate  use,  that  he  shall  be  deprived  of  any  thing  she  might  leave 
behind  her. — ^Its  being  to  her  sole  and  separate  usp  is  so  strictly 
confined  to  being  so  during  the  coverture  only,  that  being  so  left 
during  the  time  of  a  former  husband,  dpes  not  prevent  the  dis^ 
posing  power  of  a  second,  Tudor  v.  Samme,  2  Vem.  270,  and 
Sir  Edward  Turner's  case  there  cited.    With  respect  to  real  estates, 
it  has  been  held,  that  the  act  of  the  husband  (consenting  to  her 
having  a  power  of  disposal,)  will  not  bind  the  heir,  who  cannot  be 
r|io  1        bound  but  by  a  fine.     Peacock  v.  Monk,  2  Ves.  190.    If  the 
Court  has  held  that  the  heir  shall  not  be  bound  by  the  act  of  the 
husband,  there  is  no  reason  the  husband  himsjelf  should  be  bound 
by  the  act  of  a  stranger. — ^Then,  is  there  any  thing  in  the  gift  that 
necessarily  implies  a  power  of  disposal  ? — ^With  respect  to  Uie  con- 
4itruction  of  powers,  it  is  the  same  with  respect  to  a  legsil  estate, 
and  an  use.    If  an  ejectment  was  brought  bj  the  heir  at  law  of  the 
Wi^#  against  her  devis^  of  land  so  given^  it  would  sound  very 

barshly, 
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banhlyi  in  a  court  of  law,  that  he  shoald  be  bound  by  such  a 
power.  Then  the  Court  will  lean  as  much  in  favour  of  the  rights 
of  the  husband  as  of  those  of  the  heir  at  law.  If  the  dry  question 
was  whetheri  by  such  a  gift  to  the  sole  and  separate  use  a  power 
of  deviati^  was  given,  the  Court  must,  reluctantly,  declare  it  was 
bound  to  give  that  construction;  the  words  do  not  naturally  give  % 
power  to  dispose. 

Lord  Chancellor^-^The  case  of  Peacock  v.  Monk  supposes  that 
there  may  be  such  an  agreement  as  will  bind  the  heir ;  although 
where  the  wife  makes  a  voluntary  disposition  against  the  heir,  it 
cannot  be  carried  into  execution :  but  with  respect  to  personal 
property,  her  disposition  is  good.  '  . 

(c)  Mr.  Solicitor  mentioned  the  case  of  Wright  v.  Lord  Cado^ 
gan  (a),  (6  Bro.  P.  C.  156.)  where  it  was  lield,  that  though  the 
will  of  land  was  not  good  at  law,  yet  it  was  a  good  will  in  equity : 
and  Hearle  v.  Greenbank,  1  Ves.  298,  that  where  personal  pro* 
perty  was  so  given  to  a  wife,  she  is  considered,  as  to  it,  as  ^  femo 
sole. 

Lord  Chancellor. — In  that  case,  if  the  wife  makes  no  disposi* 
tion,  the  husband  takes  it  as  next  of  kin,  not  from  his  marital 
rights.  All  the  cases  shew  that  the  personal  property,  where  it 
can  be  enjoyed  separately,  must  be  so  with  all  its  incidents^  and 
the  JUS  disponencU  is  one  of  them  (6). 

BiU  dismissed  I  costs  (by  consent),  out  of  the  property. 

(ij  Where  there  is  a  bond  or  agreement  prior  to  marriage,  it  shall  bind  the  heir^ 
and  the  wife  may  make  a  separate  disposition  of  realty ,  with  the  intervention  of 
irutteeM.    Ambler,  566. 
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(a)  Sec  a  very  full  report  of  Lord 
Hortkington**  judgment  in  this  case 
from  his  Lordship's  MSS.  3  Eden,  239. 

(b)  Lord  Roislyny  who  appears  to  have 
been  extremely  anxious  to  protect 
married  women  from  improvident  dis- 
positions of  their  separate  property, 
used  expressions  in  the  case  of  MUnea 
V.  Buske,  S  Ves.  Jan.  498,  and  made 
determiDatkms  in  the  cases  of  fVhutler 
w.  Nemnmrnm,  4  Ves.  139,  aad  Mores  r. 
HuiMk,  5  Ves.  692,  which  are  in  oppo- 
sition to  the  present  and  other  pre* 
TioQS  decisions,  and  which,  if  not  ex- 
pressly over^ruled,  have  been  since  so 
repeatedly  shaken  as  to  have  lost  all 
authority.  It  mav  now  be  considered 
as  settled,  that  wherever  property  has 
htuk  given  to  the  separate  use  of  |i 
marri^  wonian,  whether  accompanied 
by  a  p<rwer  of  appohitment  or  not,  she 


may  exercise  her  right  of  owncrsliip 
over  it  without  the  consent  of  her 
trustees,  and  even  in  opposition  to 
them.  She  may  dispose  of  it  by  wiU 
(except  as  subject  to  the  qualification 
stated  in  Socket  ▼.  Wray,  post,  vol.  !▼• 
483,)  or  by  grant  of  annmty  out  of  it^ 
or  she  may  sdl  her  reversionary  interest 
in  it,  Sperling  v.  RocJ^fort,  8  Ves.  164. 
Rich  V.  CockeUf  9  Ves.  369.  Wagsteff 
▼.  Smitkj  ib.  590.  Parkes  v.  Whiie^ 
1 1  Ves.  209.  Witts  V.  Dawkins^  13  Vei^ 
501.  Sturgis  V.  Corp,  13  Ves.  190. 
Brown  ▼.  Like,  14  Ves.  302.  Essex  y. 
Atkyns,  ib.  542.  Vide  Clancey's  EqniU 
able  Rights  of  Married  Women,  105^ 
et  seq.  Where  a  qualification  has  been 
annexed  to  the  power  of  disposition  as 
to  the  time  at  which  that  power  may 
be  exercised,  vide  Pybus  v.  SmUh, 
post|  SiOp  Ellis  T.  Atkinson^  ibid.  565» 

Bancroft 
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Bancroft  v.  Wentwoeth, 

^i^^^Vto^*  nPHE  pluntiff  filed  his  bill  agaimt  the  defendmit,  chai^ii^  thui 
jSii  ib?£!ooveiy  ^®  defendant  had  received  several  sums  of  money,  enumer- 

of  stock  traonc-  Ming  them,  to  the  amount  of  £5,000  and  upwards,  from  different 
tioasy  ever-ruled,  persons,  for  his,  the  plaintilSf 's  use,  for  which  the  plaintiff  had  no 

voucher;  and  that  the  defendant  refused  to  come  to  an  account, 
but  pretended  diat  the  plaintiff  was  indebted  to  him  in  a  sum  of 
^2,000  and  upwards,  for  a  stock  loss  in  consequence  of  purchases 
and  sales  of  stock  made  by  order  of  plaintin;  charging,  on  the 
contrary,  that  he  had  never  given  the  defendant  any  directions  to 
purchase  or  to  sell  stock;  praybg  an  account,  and  that  defendant 
do  pay  to  plaintiff  what  shall  appear  to  be  due  to  him. 

To  this,  the  defendant  pleaded,  in  bar,  the  act  of  the  7th  Geo.  2. 
ifpunst  stock«jobbing,  by  which  it  is  enacted,  that  all  contracts 
made  for  transferring  stock,  whereof  the  persons  contracting  are 
not  possessed,  shall  be  void,  and  the  persons  making  such  con- 
tract shall  forfeit  £500,  and  that  by  a  discovery,  he  might  make 
himself  liable  to  the  penalty  in  the  act. 

The  plea  being  set  down  to  be  argued,  was  over-ruled,  on- the 
Second  section  of  the  act,  by  which  the  party  b  bound  to  an  an- 
avirer  any  bill  that  may  be  filed  in  a  court  of  equity  (a). 


(a)  This  determination  does  not 
appear  to  have  been  adverted  to  in 
tae  late  case  of  Bullock  v,  Richardton, 
liyes.37&  ynhkAi  coafines  the  gene- 
rality of  this  decision.  Lord  Eldon 
was  tliere  of  opinion  that  discovery 


was  confined  to  those  classes  of  tlit 
act  as  to  which  it  is  expressly  given 
with  protection  from  the  penalties^ 
and  therefore  not  extended  to  the  5tU 
and  8th  sections. 


1  Fm.  jnn.  49. 

WifVs  afidavit 
canaot  be  re- 
ceived against 
kcrluiBband. 


£12] 


Sedgwick  v.  Watkins. 

XIILL  filed,  by  infants,  against  the  administratrix  of  an  intes- 
-*^  tate's- estate,  who  had  married  again,  and  her  second  hus- 
band, for  distributive  shares,  ^n  application  had  been  made  for 
m  writ  of  ne  exeat  against  the  husbMid  of  the  administratriz,  on 
the  affidavit  of  the  wife  that  he  had  possessed  the  personal  estate 
of  die  intestate,  and  was*  going  abroad, 

•  Ijord  ChaneeUor  was  of  opinion  that  be  could  not  receive  the 
affidavit  of  the  wife,  against  her  husband,  especially  as  she  was  a 
co-defendant. 

A  new  bill  was  then  filed,  and  the  wife  made  co-plaintiff  with 
Aa  inAints,  and  on  a  simibr  affidavit  of  the  wife,  a  similar  ap- 
pGcation  was  made* 

But, 
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But,  Lord  Chancellor  taid  be  continued  of  opinion  that  the 
evidence  of  the  wife  could  sot  be  received  against  the  husband,  in 
a  case  of  this  kind :  that  the  orij  instance  of  the  kind  found  in  tfie 
books,  was  a  case  in  which  aerjeant  Pt/e/iertn^*  bad  granted  a 
writ  OB  auch  an  affidavit^  but,  on  Lord  EUesmere  s  coming  to  the 
Great  Seal  shortly  afterwards,  a  nmilar  application  was  made  to 
him,  on  the  authority  of  that  case,  which  be  refused  (a). 

*  Possibly  his  Lordship  allnded  to  the  case  of  Lake  v.  Deaiiy  Toth.  158.  Sir 
Jofta  PmekertHg  was  Keeper  of  die  Great  Seal  from  f8th  May^  1 59f ,  tiU  6th  iMov, 
15969  when  Uie  Great  Seal  was  delivered  to  Sir  ThomoM  Egtfion  afterwards 
Lord  ElUamere:  the  case  ia  which  he  refused  the  applicaiioa  was,  probablyi 
Hoimam  v.  Audley,  Toth.  160. 


1789. 


(a)  This  case  was  cited  in  De  Mm^ 
metUU  V.  De  MannevUle,  10  Ves.  56. 
Lord  Eldon  was  there  of  opinion,  that 
the  wife's  affidavit  oiight  be  received 
not  only  as  to  personal  ill-treatment, 
bat  also  that  upon  an  application  to 
prevent  a  ward  of  coort  being  taken 
oat  of  the  kingdom,  the  wife  might 


prove  that  the  father  had  aaid  be 
wonld  take  it.  In  the  case  of  Pary  ▼• 
PoweUf  cited  by  Mr.  BeameSf  fVom  a 
MS.  note  of  Mr.  BeU  (Brief  View  of 
the  Writ  of  Ne  esuat  RegBO,  f  6.)  Ua 
Lorddiip  appears  to  have  allnded  to 
and  acknowledged  the  authority  of  the 
present  case. 


SaBawicK 

WATaim* 


Delancy  v.  Wallis, 

INHERE  the  plaintiff  at  law  is  abroad,  and  an  injunGtion  bill 
iiled,  and  motion  that  sendee  of  the  subpowaa  upon  the  at- 
torney at  law  shall  he  good  serf  ice^  an  affidavit  of  the  truth  of  the 
equity  of  the  bill  niust  accompany  the  motion  for  the  subpoena^ 
in  conformity  to  the  practice  in  the  court  of  Exchequer  (6). 

(ft)  See  the  case  of  Burke  v.  Vickars,  post,  tt,  and  the  Editor's  note  to  it. 


Affidavit  to  the  . 
equity  of  an  in- 
junction bill, 
must  accompany 
a  motion ;  tnat 
sendee  of  the  sub* 
poena  npon  tiie 
attom^^t-law    ' 
should  be  good 
service* 


CoLMAN 

Sarel 


V.  Sarel.  ) 

V.   COLMAN.  > 


f^EO.  DAVYf,  oi  Tiverton,  in  the  county  of  Devon,  attoniey 
^^  at  law^  by  indenture  dated  1 1  ih  Jiiise^  1767^  oMde  between 
himself  of  the  first  part,  and  Sara/i  0U'9er  and  Joan  Durnrford 
of  the  other  part,  in  order  to  make  Joan  the  wife  of  JoAfi  Sarelp 
some  satisfaction  for  the  injury  and  abuse  which  she  bac^  mesi 
wrongfully  and  maliciously  received  from  Jlke,  tbe  wife  <>f  said 
George  Davy,  and  to  make  some  provision  for  said  John  Sarefa 
better  support  and  fuliu-e  livelihood,  and  in  consideratioo  of  jf . 
granted,  bargained,  and  sold  to  the  trustees,  stock  to  tbe  amount 
of  £1,000  in  3  per  cenL  Bank  amuiities^  with  the  interest  and  d»* 
videadi  to  grow  due  for  tbe  s«me^  arising  on  tbe  death  of  the  said 

Geoi^e 


s.c 

t  Vet.  jnn.  50. 

Acourtofeqai^ 
will  not  carry 
into  execution  a 
voluntary  deed, 
without  either  « 
-naUuMe  or  MMri- 
lortoHs  consider* 
ation. 


[  IS] 
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1789«         George  Davy,  to  hold  the  same  in  trust,  in  case  Joan  Saret 

wv«^         ahould  outlive  him,  to  permit  her  to  receive  the  dividends    dur* 

CoLMAic        ]Qg  her  life,  for  her  own  use,  with  power  to  dispose  of  the  said 

Saul,         j£1,000  at  her  death,  by  deed  or  will,  to  such  child  or  children  of 

her's  as  were  then  living,  or  should  be  living  at  the  time  of  her 

death,  in  such  shares  and  proportions  as  she  should  think  fit ;  and 

in  case  the  said  Joan  Sarel  should  die  in  the  life-time  of  George 

JDavt/j  he  covenanted  that  he  would,  for  so  long  as  he  should  live, 

pay  the  interest  of  the  said  stocks  to  the  trustees  for  the  benefit  of 

Joan  SareFB  then  present  ^ildren,  according  to  such  shares  as  she 

should  give  the  said  capital  stock.    The  said  indenture  contained  a 

proviso  by  which  the  grantee  Joan  Sarel  was  not  to  reside  out  of 

Tiverton,  where  George  Davy  the  grantor  resided. 

Joan  Sarel  died  l6th  January ,  1779>  having  first  made  her 
will,  29th  December,  1776,  by  which  she  gave  the  said  £1,000 
stock  to  be  divided  among  three  of  her  children  (the  plaintiffs  in 
the  cross  bill)  to  wit,  £200  thereof  to  plaintiff  Robert  Sarel, 
£600  to  plaintiff  Samuel  Sarel,  and  £200  to  plaintiff  Je/iiiy  Sa-* 
rel. 

George  Davy  died  15th  December,  1784,  having  made  his 
will,  and  appointed  Colman  and  others  (plaintiffs  in  the  original 
bill)  his  executors. 

No  transfer  of  the  stock  was  made  by  George  Davy  to  the  irus* 
tees  in  his  life-time. 

Two  bilb  were  filed,  the  first  by  Colman  and  others,  executors 
of  George  Davy,  to  set  aside  the  deed,  as  obtained  by  menaces 
znd  pro  turpi  causd.  The  second  by  the  children  of  Joan  Sarel, 
for  a  transfer,  and  for  the  intermediate  dividends  between  the 
death  of  Joan  Sarel  and  that  of  George  Davy,  in  the  proportions 
given  by  their  mother's  will. 

No  evidence  being  given  of  any  violent  means  used  by  Joan 
Sarel,  for  obtaining  the  deed,  nor  any  ill  usage  of  her,  by  the 
grantor,  till  after  the  deed,  nor  any  proof  of  a  turpis  causd,  but 
the  deduction  to  be  drawn  from  the  clause  by  which  she  was  re- 
£  14  ]  strained  from  living  out  of  Tiverton,  the  original  bill  was  dis- 
missed. 

In  support  of  the  cross  bill, — Mr.  Mansfield  and  Mr,  Grim* 
wood  contended,  that  a  mere  voluntary  contract  would  bind  the 
grantor,  though  it  would  not  be  good  against  creditors;  and  that 
its  being  imprudent,  merely,  was  not  sufficient  to  set  it  aside ;  and 
for  this  they  cited  the  cases  of  Fillers  v.  Beaumont^  1  Verh.  100. 
Boughton  V.  Boughton,  1  Atk.  625.  Allen  v.  Jrme,  1  Vern. 
365.  Williams  v.  Cadrington,  iVes.  514.  in  which  last  case,  it 
was  held  by  Lord  Hardmcke,  that  a  bill  would  lie  for  satisfac- 
tion, out  of  assets,  of  a  voluntary  contract.  The  cases  which  say 
that  the  Court  will  not  enforce  voluntary  contracts,  as  the  convey- 
ance or  devise  of  copyholds  without  sunrenderi  are  idl  against  heirs 

at 
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tt  law.  lo  one  cate,  a  defective  conveyance  was  executed  BigBinaii 
die  heir,.  Watts  v.  Bullas,  1  P.  W.  60;  but  although  thb  has  been 
contradicted^  and  the  rule  has  been  not  to  effectuate  such  convey- 
ances against  the  heir  at  law,  it  does  not  apply  to  goods  or  choses 
in  action.  The  present  subject  is  not,  precisely,  in  the  case  of 
other  choses  in  action,  because  it  passes  by  transfer  in  the  Bank: 
T>ook8 ;  yet  it  so  far  passes  by  the  conveyance,  as  to  make  the  exr« 
ecutor  a  trustee  for  the  assignee ;  and  a  bill  would  lie  against  the 
eiecutor  to  compel  a  transfer. 

Under  the  covenant,  Davy  was  bound  to  pay  the  dividends, 
from  the  death  of  Joan  Sarel,  to  his  own  trustees.  Upon  such 
a  covenant,  an  action  of  debt  would  lie. 

The  Solicitor 'General  cited  a  case  of  Gort;ig  v.  NosA,  SAtk. 
1897  where  ^o/^s  V.  £ti//as  was  declared  not  to  be  law. 

But  Lord  Chancellor  said,  that  wherever  a  voluntary  deed  is 
not  sufficient  to  pass  the  subject  out  of  the  conveyer,  it  never  can 
be  carried  into  execution,  without  it  is  supported  by  a  valuable 
consideration  (a).  The  effect  of  this  deed  would  be  to  make  the 
conveyer  himself  a  trustee,  during  his  own  life;  and  in  order  to 
raise  a  trust,  there  must  be  a  valuable  consideration,  or,  at  least, 
irhat  a  court  of  equity  calls  a  meritorious  consideration,  such  as 
payment  of  debts,  or  making  a  provision  for  a  wife  or  child  (6). 

His  Lordship,  therefore,  dismbsed  the  cross-bill,  as  far  as  it 
sought  for  a  transfer  of  the  stock,  but  left  the  parties  to  (/)  bring 

(/)  Af  to  action  upon  the  covenant,  see  King  v.  CoMm,  2  P.  W.  646.  The 
action  was  brought  opon  the  covenant,  and  it  was  pleaded  to  the  action,  that  the 
deed  was  obtained  by  threats.    Verdict  against  the  deed. 


1789. 


(a)  Lord  Norikington,  in  the  case  of 
Wf^AtrUy  V.  fTyeherley,  2  Eden,  177, 
obseired,  "  In  general,  courts  wiU 
not  compel  the  performance  of  volnn^ 
tary  agreements :  an  agreement  in  its 
nature  imports  a  reciprocity  and  a 
^uid  pro  9110,  and  where  Uiat  recipro- 
city does  not  exist,  the  power  of  en* 
forcing  it  does  not  exist  I  know  no 
instance  where  a  court  of  equity  lias 
compeUed  a  man  to  execute  a  mere 
act  of  Yolition  f  Yide  also  his  Lord« 
ship's  obsenrations  in  Hale  v.  Lamb, 
ib.  294.  So  in  Lee  t.  Sir  Robert  HeU' 
Icy,  1  Vem.  37,  an  omission  in  a  vo- 
loatary  conreyance  was  refused  to  be 
fecti6ed ;  see  also  the  cases  cited  in 
Mr.  RsUIUn^B  note.  The  remarkable 
distinction  noticed  by  Lord  Eldon  in 
EUisem  v.  EUison^  6  Ves.  661,  and 
Pwtvert^  T.  PMlnert^^  18  Ves.  99, 
was  taken  in  the  present  case,  though 
h  is  by  no  means  apparent  from  the 
above  nengre  note,  yit*  that  if  the 
j^tject  in  question  rests  tn  ewenaiU, 


and  is  purely  ▼olnntary,  thii  Conrt 
will  not  execute  that  voluntary  cove- 
nant ;  but  if  the  legal  conveyance  htu 
been  effeetuaUff  ntade,  the  eauitable  in- 
terest will  be  inforced.  It  you  want 
the  assistance  of  the  Court  to  con- 
stitute you  cettuy  que  trusty  and  the  in- 
strument is  voluntary,  you  shaU  not 
have  that  assistance  for  tne  purpose  of 
constituting  you  ceetuy  one  trust ;  but 
if  the  legal  conveyance  be  made,  that 
constitutes  ^e  relation  between  trus- 
tee and  cestuy  que  trusty  though  volun- 
tary, and  without  good  or  meritorious 
consideration^  and  the  Court  wiU  exe- 
cute it  against  the  trustee  and  author 
of  the  trust.  See  also  some  observa- 
tioos  in  Griffin  v.  Nansan^  4  Ves.  344. 
As  to  voluntary  settlements  void  under 
the  statutes  or  EUsabethj  vide  Evelyn 
V.  Tenmlery  ante,  vol.  ii.  148. 

(6)  See  this  passase  and  the  con- 
cluding passage  in  Bonham  v.  Neso' 
comb,  2  Vent.  365|  cHed  in  the  arg«- 
Bcut  of  A^trobm  ▼.  Smith,  12  Ves.  41. 

am 
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tm  MCtion  on  tim  aroenani,  at  to  the  diTideiidt  between  the  dcaA 
of  Joan  Sarel  and  that  of  the  grantor  (g)  (a). 

(f)  This  case  came  on  for  furtber  directionsy  SSd  June.  1792,  when  the  jnijy 
at  nie  trial,  haTing  fouad  Aat  ther  deed  was  entered  into  pro  turpi  cmoAf  the 
titMi  bill  was  dismissed. 


(a)  The  decree  was,  that  the  orP 
giaal  hill  should  be  dismissed  wichoat 
casts;  that  the  cfoss  bill  should  be 
retained  twelve  months,  during  which 
Ihne  the  plaintiffs  in  it  shonid  beat 
Hbtrt^  to  Dring  an  action  npoa  giving 
ieoanty^  to  be  approved  by  a  Master^ 
f o  answer  the  costs  of  it ;  on  non- 
compliance with  these  terms,  the  bill, 
at  the  end  of  the  year,  to  stand  dis- 
passed  with  costs^ 

The  plaintiffs  in  the  cross  bill  did 
BOthing  tin  the  ist  November^  1790; 
when  they  applied  to  have  the  time  for 
liringiiig  the  aetioQ  enlarged  for  six 
months,  which  the  Lmi  ChmHceUor 
ftaraght  reasonable^  and  ordered.  Upon 


that  order  they  commenced  the  action^ 
without  giving  security  for  the  costs. 
Upon  the  lith  Mr.  Mitfard  moved 
to  amend  the  minutes  of  the  last  order^ 
bj^  inserting  the  terms  contained  iu 
the  decree;  and  the  Lvrd  CktmeeUof 
granted  the  motion,  dedariag  he  meant 
not  to  discharge  the  terms,  when  he 
enlarged  the  time,  (from  Mr.  Veaey'g 
rpport).  Lord  Eldon,  in  Hayward  v. 
Ihmaialef  17  Ves.  112,  allades  to  the 
dismissal  of  the  cross  bill  in  speaking 
of  the  Jurisdiction  of  the  Court  in 
ordering  deeds,  &c.  to  delivered  up  ; 
as  to  which,  vide  Rffan  ▼•  M^gkmaihf 
the  next  case. 


A  pttrtner,  after 
the  partnership 
ceased,  gave  a 
johit  note.    Bill 
filed  to  strike  out 
the  plaintiff's  (the 
Ihrmer  partner's) 
name,  nave  the 
Mil  retained  for  a 

Car,  and  a  trud 
d ;  when  the 
phihitiff  at  law 
could  not  prove 
the  partaershipy 
«id  vras  Don- 
■alted :  yet  Lard 
CimieeUor  (on 
equity  reserved) 
vefnsed  to  decree 
the  name  to  be 
erased. 


RtAN   V.   MaCKMATH. 

npHE  plaintiff,  Philip  Ryan,  and  the  defendant  Edward  Ryan,* 
"^  had  been  concerned  together  in  trade  as  co-partners,  but  that 
partnership  had  ceased  in  the  year  1774.  In  17BB,  Edward 
Ryan  gave  a  note,  tn  the  joint  naiaes  of  hinMelf  and  plaintiff,  to 
^fendaot  Sarahf  now  the  wife  of  the  defendant  Mackmath,  a» 
follows:  "  London,  March  ftd,  1788,  four  years  after  date,  we 
promise  to  pay  to  Miss  Sarah  Stuart,  or  order,  the  sum  of  six 
hundred  and  fifty  poonds,  value  received,  Edward  and  PhiHp 
Ryan/*  Which  note  being  unpaid,  the  defendant  Stuart  brought 
an  action  against  the  plaintiff,  npon  whidi  he  filed  the  present  billy 
charging  that  no  co-partnership  was  at  the  time  subsisting  between 
fliem,  and  that  there  was  no  consideration  for  the  note,  but  it  was 
m  contrivance  between  Edward  Ryan  and  Stuart  to  injure  him^ 
and  praying  that  the  note  might  be  delivered  up  to  be  cancelled ; 
or  if  it  should  appear,  that  the  defendant  Stuart  gave  defendant 
Edward  Ryan  any  consideration  for  the  same,  that  he  alone  might 
be  answerable  to  her  for  the  same,  and  that  the  plaintiff's  name 
might  be  erased  therefrom,  and  the  defendant  restrained^  by  injunc* 
tion,  from  indorsing  or  negotiating  the  said  note. 

Upon  the  cause  coming  on  to  be  heard,  28th  June,  1788,  before 
Mr.  Justice  BuUer,  sitting  for  the  Lord  ClutnceUor,  lie  ordered  that 
the  cause  should  stand  over  till  the  first  day  oT causes  in  Trinity  term ; 
and  that,  in  ihe  mean  time,  the  defendant  Stuart  should  be  at 

liberty 
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lilMrtj  to  hnng  an  action  i^aimt  Ibe  phintiff  and  the  defendant 
Edwmrd  Rj^an  oo  die  note.  In  purBuance  of  the  order^  the  de- 
finidant  Mackmaik  and  his  wife,  brought  an  action  against 
the  defendant  Edward  Ryan  and  plaintiff  Philip  Ryan^  when  not 
establishing  the  partnership  to  the  satisfaction  of  the  juryi  and  the 
action  being  a  joint  one^  tfaey  were  nonsuited. 

It  ^ame  on  again,  upon  the  equity  reserved,  the  first  day  of 
causes  in  the  present  term,  when  tne  Lord  Chancellor  expressing 
a  doubt  whedier  he  could  order  the  bill  to  be  delivered  up,  or 
pfanotiff's  nane  to  be  erased,  it  stood  over,  to  look  into  cases  on 
the  subject.  And  coming  on  again,  Mr.  SoUcitor^General  and 
Mr.  Abbott^  for  the  plaintiff,  insisted  this  was  a  common  equi^ 
upon  the  ground  of  bills  quia  timet  between  reversioner  and  tenant 
for  life,  and  between  surety  and  principal.  Viner,  tit.  Cbna  timet  i 
that  the  evidence  given  at  law,  not  tieing  sufficient  to  bind  the 
plaintiff,  he  ought  now  to  be  secured  against  being  harassed  Irf 
iHturo  actions,  or  having  the  note  negotiated  into  other  hands^ 
when  he  might  no  longer  be  able  to  make  the  same  defence  as 
be  had  in  the  present  action.  They  cited  The  Bishop  of  Winches 
ier  V.  Foumier,  9,  Ves.  445,  where  the  note  was  ordered  to  be  left 
with  the  register,  and  an  opportanity  given  to  the  defendant  to  try 
its  validity ;  and  the  case  of  Bridge  v.  Eddows,  there  cited,  where 
it  was  proved  that  the  party  said  to  execute  was  in  another  place ; 
In  that  oase  the  Chancellor  ordered  it  to  be  tried,  but  it  viras  not^ 
the  iasfue  bein^  taken  pro  confesso.  Equity,  therefore,  ought  to 
relieve.  In  principle  there  is  no  difference  between  this  and  for? 
gery.  The  partnership  being  at  an  end,  Edward  Ryan  had  m 
authority  to  sign  the  plaintiffs  name  here ;  b  the  case  where  the 
name  is  really  written  by  the  party,  the  court  has  relieved,  and  or* 
dered  the  security  to  be  given  up,  as  in  the  case  of  notes  for 
gaming  transactions,  and  marriage  brokage  bonds.  But  in  this 
case,  the  issue  having  been  tried  and  found  against  the  note,  it 
ought  to  be  given  up.  In  Wkittingham  v.  Thombureftj  £  Venu 
^06.  «  policy  of  iususance,  obtained  by  fraud,  was  ordered  to  be 
delivered  up.    In  Ckennel  v.  Churc/tman*,  b  die  Exchequer,  1776^ 
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•  Chemid  ▼.  Chmrckman.  Exchequer,  9?d  Feb.  1776.— Bill  stated,  tiiat  Edwia4 
Bickert^M^  Clerk,  bad,  iii  Miek^  1770,  exhibit<;d  hb  bill  in  tbis  Conrt  a^iost  tke 
piaintiff  Chomel,  settinf;  ft>rtb,  tliat  ai  rector  of  £tr&iir«#,  in  tfa«  connty  of  Surr^p 
he  was  entitled  {inter  alia)  to  the  tithes  of  wood  and  coppice-ground,  and  prayM 
tbe  nsual  accomit. 

Cfcrmifl  answered  ^s  biU;  but  his  defbnce  becominr  the  eoromon  canse  of  the 
parish,  Chircknuui^  as  tbe  occupier  of  tbe  same  parish,  enconraged  Chennei  ta 
persevere  In  his  defence,  and  promised  to  advance  hkn  money,  from  tfane  ta 
time,  to  support  It. 

Accordingly  Churchman  advanced  several  smns  of  money  to  Chetmelf  to  tile 
aaiouDt  of  «(Sd,  towards  the  support  of  tho  cause,  for  which  he  toolc  three  prs- 
nlMary  notes  from  Chennei^  promising  that  no  improper  use  should  be  made  sf 
tkem ;  tiut  Ckurcknum  soon  afterwann  put  the  wee  notes  in  suit  against  Cheimdf^ 
aad  to  order  to  restrain  ChtirchtMn  from  proceeding  to  recover  their  value  at  Jaw, 


1789. 
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an  dction  had  been  brought  upon  notes  of  hand  obtained  without 
censideration,  judgment  obtained,  and  execution  issued  out  and 
executed.    The  Court  ordered  the  money  to  be  returned,  and  a 

Erpetual  injunction  against  tendering  or  negotiating  the  notes. 
fMinshaw  v.  Jordan^  at  the  Rolls,  Mich.  1786,  the  bill  was 
£led  to  have  a  note  for  £1,000  delivered  up.  It  had  been  obtained 
from  the  plaintiff,  bj  the  defendant,  for  procuring  the  father  to 
inake  a  will  in  the  plaintiflPs  favour,  whom  he  was  mclined  to  dis- 
inherit. The  bill  was  retained,  with  liberty  to  the  defendant  to 
brin^  an  action  at  law,  and  upon  the  trial  the  plaintiff  obtained  a 
nrerdict;  and,  upon  the  case  being  set  down  on  the  postea,  there 
"Was  a  decree  that  the  defendant  should  deliver  up  the  note ;  and 
though  there  might  have  been  a  defence  at  law.  Lord  Kenyan  said 
diis  Court  had  a  concurrent  jurisdiction.  But,  in  the  present  case, 
the  equity  of  the  case  is  admitted,  by  the  Court's  havmg  retained 
the  bul.  '  It  b  a  necessary  consequence  of  such  retainer,  that  the 
remedy  is  admitted  to  be  in  equity.  It  would  otherwise  be  a  fraud 
UDon  Uie  suitor;  and  the  point  has  been  determined  in  the  case  of 
The  Duke  of  Leeds  v.  New  Radnor,  ante^  vol.  ii.  p.  518. 

'Mr.  FofAlanque,  for  ihe  defendant — insisted,  that  in  this  case 
ibe  defence  was  at  law,  where  it  would  be  incumbent  on  any 
person  bringing  an  action  to  prove  the  partnership.    That  the 

lie  filed  a  bill  to  restrain  ChtrehmaM  from  so  doing,  and  praying  that  tiie  notes  bh 
question  might  be  delivered  up  to  be  cancelled. 

The  defendant  answered  evasively,  and  the  plaintiff  proved  his  case. 

At  the  hearing,  the  Court  declared,  the  notes  were  pat  in  salt  against  good 
conscience,  and  that  the  plaintiff  was  entitled  to  relief  asainst  tiiem ;  and  de* 
creed,  tliat  the  money  levied  on  the  execntion,  viz.  ^£64^  should  be  repaid  to  the 
plaintiff;  and  that  a  perpetnal  iiyunction  should  issue,  and  that  it  shoold  extend 
to  the  indorsing,  or  furmer  negotiation  of  the  notes :  and,  as  to  the  head  of 
equity,  decreed  tiie  plaintiff  his  costs. 

But,  in  regard  to  such  part  of  the  bill  as  sought  to  compel  a  specific  perfomN 
ance  of  the  agreement  to  reimburse,  S^,  the  Court  dismissed  it  with  costs. 

.  t  BUn^uoo  y.  Jordan^  RoUSf  JIfidk.  1785.— Bill  filed,  to  have  a  promissory  note 
fo#  ^1,000,  payable  to  defendant,  or  order,  ddivered  up  and  cancelled,  as  ob- 
tained by  fraud,  and  without  consideration :  the  allegation  being,  that  it  was 
given  to  defendant  for  lulling  procured  plaintiff's  father  to  make  a  will  in  plain- 
tiff's favour.  The  biU  also  prayed  an  iiyunction  to  stay  action  at  law,  and  pre* 
vent  negotiation  of  the  note. 

^luio^r.— Admitted  the  iacts,  but  insisted  the  note  was  not  fraudulent,  but 
|riven  voluntarily  for  defendant's  good  services,  and  insisted  upon  a  right  to  in- 
dorse and  negotiate. 

The  decree  was,  ^  that  the  bill  be  retained  tiU  tiie  last  day  of  Eatier  Term 
next,  wiib  lil>ertv  to  the  defendant  to  proceed  in  his  action;  and  in  default  of 
proceeding  to  trial  in  such  action,  witmn  the  time  afor^aid,  his  Honour  reserved 
tlie  consideration  of  costs,  and  furtlier  directions  i  and  any  of  the  parties  to  be 
at  liberty  to  apply." 

Upon  the  trial  at  law,  a  verdict  vras  found  for  the  plaintiff;  and  the  cause,  in 
this  Court,  coming  on,  upon  the  equity  reserved,  in  TVtm^  Term,  1787,  his 
Honour  (Sir  Lloyd  Kenvon)  ordered  and  decreed,  that  the  de^ndant  should  de- 
liver up  to  the  plaintiff  the  note  in  question,  to  be  cancelled ;  and  it  was  ordered, 
that  an  injunction  be  awarded,  to  restrain  the  defendant  from  proceeding  at  law 
on  the  said  note,  and  the  same  to  be  perpetual ;  and  it  was  furtlier  ordened,  that 
the  defeadant  do  pay  natothe  plaiadff  costs  of  this  soit,  4rc. 

cases 
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cases  have  all  proceeded  on  the  ground  of  there  being  no  de- 
fence at  law,  on  which  circumstance  the  equitable  relief  depends. 
1  Yem.  98.  Law  v.  Law,  Forr.  140.  Lord  Talbot  said^  that 
the  bond  being  good  at  law,  was  the  ground  of  relief  here.  He 
likewise  referred  to  Hanington  v.  Du  Chatel,  ante^  vol.  i.  p.  124* 

Lord  Chancellor  said — ^Tlie  point  turned  upon  the  extent  of  the 
relief)  and  that^  in  order  to  decree  the  bill  to  be  delivered  up,  or 
the  naoae  erased^  he  mu8t  determine,  that  wherever  one  party  hath 
an  instrument  upon  which  he  cannot  maintain  an  action  at  law,  he 
most  be  decreed  to  give  it  up.  lliat  the  bent  of  his  inclination 
was  against  lajing  down  the  rule  to  this  extent ;  and  the  cases 
rather  tended  to  the  contrary  opinion.  In  Mitishaw  v.  Jordan, 
there,  was  not  only  no  good  consideration^  but  there  was  a  bad 
one.     He  thought,  therefore,  he  could  not  make  the  decree  (a). 

But  the  defendants  consenting  that  the  name  should  be  struck 
out  of  the  note,  his  Lordship  said,  he  would  consider  whether  he 
Aould  dismiss  the  bill  with  costs. 

His  Lordship  afterwards  ordered  the  bill  to  be  dismissed  without 
costs. 
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(a)  This  decisioD,  it  has  been  said, 
VIS  BDch  disapproved  of  at  the  time, 
on  ^  ground  of  the  iustmment  ap* 
peariog  to  be  void,  not  upon  the  face 
of  it,  bot  upon  collateral  circum- 
stances, (iSVes.  585).  Where  the  de- 
fect in  tlie  deed  appears  apoo  the  lace 
of  it,  the  objection  which  is  usually 
made  to  this  jurisdiction  is,  that  the 
demand  most  be  made  upon  the  pro* 
ductioo  of  tiie  inatniment,  and  if  that 
is  produced,  can  never  be  supported. 
Tne  subject  has  received  great  consi- 
deration in  several  cases,  and  particu- 
hriy  in  Bnmle^  v.  UoUand,  7  Ves.  S. 
Coop.  Rep.  9*  ia  which  a  decree  of 
Lord  jflcmlev,  reported  5  Ves.  610, 
was  Tcrened  by  jLord  iEMph.  His 
Ltrdahip  observed,  that  tboigh  he  did 
Bot  go  the  length,  that , if  i^  is  clear 
that  no  use  can  be  made  of  the  instru- 
ment, that  is  ground  ehongh  for  the 
eatable  jurisdiction  to  tako  it  out  of 
the  possession  of  the  party,  who  can 
mite  no  nae  ^  it  bauficuuto  himself: 
but  if  a  nse  might  be  made  of  it  pre* 
jadiciai  to  another,  he  siiould  have  an 
uieliflHation  to  support  the  jurisdiction 
to  transfer  the  posse&siou  from  him  to 
whom  It  could  oe  of  no  use,  to  him  to 
whom  it  might  be  usenil,  and  in  who»e 
possession  it  would  be  prejudicial  tu 
ao  one.  In  answer  to  tlie  objectiou, 
u  to  the  defect  apparent  on  the  in- 


strument, his  Lordship  observed,  first, 
that  the  demand  might  be  as  frequently 
made  as  vexation  might  dispose  the 
party  to  mal^e  it;  and,  in  the  next 
place,  that  where  the  instrument  pur- 
ports to  affect  real  estate,  it  is  not  just 
to  consider  it  merely  having  regard  to 
the  question,  whether  the  demand  can 
be  directly  founded  upon  it,  as  the  in- 
strument might  in  many  instances 
defeat  the  ends  of  justice,  by  forming 
(what  is  called  in  several  passages  in 
these  cases,  5  Ves.  506.  7  Ves.  2), 
17 Ves.  Its,)  a  cloud  upon  the  iitle; 
vide,  upon  this  s«ibject,  Byne  v.  Vt- 
vloa,  5  Yes.  604.  Byne  v.  Potter^  ib. 
609.  Frunco  v.  Bolton,  3  Ves.  368, 
where  Lord  Rosslyn,  upon  grounds 
which  have  been  disapproved  of  by 
Lord  Eldout  7  Ves.  19,  refused  to  order 
the  instrument  to  be  delivered  up. 
Hewman  v..  M'dner,  2  Ves.  Jun.  483. 
Duff  V.  Aikinmtn,  8  Ves.  585.  Lisfe 
V.  UddeUy  3  Anstr.  649.  UnikfkiU  v. 
Ilorwoodf  10  Ves.  ^IQ.  Jackman  v. 
Mitchett,  13  Ves.  581.  Uayward  v. 
DimadaU,  17  Ves.  VI.  Sec  also  the 
practice  upon  bills  to  have  void  poli- 
cies of  insurance  delivered  up  in  the 
Court  of  Exchequer,  alluded  to,  7  Ves. 
«0,  21.  S&werby  v.  fVurder,  »  Cox, 
868,  over-ruling  StackpooU  v.  Modigm 
Utmiy  cit.  ib. 
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Dickenson  v.  Dickenson. 

Ro^  Nw,  16. 

Where  there  are  JflCHJRD  DICKENSON,  by  hb  will  and  codicils,  de- 

te"teS^w]^e^  vised  his  estate  in  Nor/Aawip/ow5Aire,  to  the  defendant  Joii;i 

lepcieft  aro  ^^  Baron  Dickenson,  in  fee, "  Subject  nevertheless,  and  chargeable  as 

charced  on  a  therein  followed ;  that  is  to  say,  he  thereby  charged  the  same  with 

the*aduu'lc''^S»i  *®  pay^ent  of  £3,000  to  the  plaintiff,  Sarah  French,  to  be  paid 

have  a  rightto^*  ^^^  within  one  year  after  his  death ;"  and  then  he,  in  like  manner, 

have  their  Icga-  charged  the  same  with  the  payment  of  «£  1,500  to  the  plaintiff, 

^ir^d  fo?'^  ^rtwa  Maria  Roberts  (an  infant)  and  with  the  payment  of  the  like 

that  purpose,  a  *^^  '^  Martha  Ann  Roberts  (also  an  infant)  to  be  paid  to  them 

tale  may  be  ne-  respectively,  at  their  ages  of  21,  or  days  of  marriage,  with  interest 

hS*^'"th^^*  .»t  4jper  cew/.  in  the  mean  time.    The  testator  also  charged  the 

residue  of  the  estate,  in  like  manner,  with  payment  of  a  sum  of  £5,000  to  the 

purchase-money  plaintiff,  Oliver  Dickenson,    After  the  testator's  death,  John  Baron 

to  be  ku4  out  as  Dickinson  i^reed  with  Thomas  Perkins  for  sale  of  Ae  estate,  for 
interest  of  the  ^  ^^  ^^^^  ^^  £12,000;  the  above  charges  thereon  amounted  to 

legacies  given  to  £11,000,  but  PerAt US  refused  to  take  the  title,  miiess  the  estate 

the  infants  when  ^.35  fyj|y  discharged  from  the  several  sums  of  money  chanred 

due,  the  Court  ^,             t     ^l        mi      j      j-  -i                                                jo 

Wnot  deprive  «>ereon  by  the  will  and  codicils. 

them,  in  case  of  The  bill  was  filed  by  Oliver  Dickenson,  Sarah  French,  and 
€^^^h€uur  *^® .  ^^^  infants,  Jnna  Maria  Roberts  and  Martha  Ann  R(AerU, 
fig^^   ^      ^'^     Mainst  John  Baron  Dickenson  and  Thomas  Perkins,  praying  that 

Perkins  might  perform  his  agreement  for  the  purchase  of  the  es- 
tate, and  that;  out  of  the  purchase-money,  Oliver  Dickenson  and 
Sarah  Fretuh  might  be  paid  their  respective  legacies  of  £5,000 
znd  £3,000,  and  that  the  several  sums  of  £1,500  and  j£  1,500 
might  be  properly  secured  for  the  benefit  of  the  infant-plaintiffs, 
when  they  should  respectively  become  entitled  thereto. 

On  the  original  hearing  of  the  cause,  his  Honour  referred  it  to 
.the  Master,  to  enquire  and  state  what  was  the  annual  value  of  the 
estate,  and  whether  it  would  be  for  the  benefit  of  the  infants,  that 
^the  contract  with  J^erkins  should  be  carried  int6  exe^ujdon. 

The  Master,  by  his  report,  certified  tlial  the  annual  value  of  the 
estate  was  only  £400,  and^at,  as  that  yas[ii6t  sufficient  to'  kee)^ 
£  fiO  ]  dowti' the  interest  of  the  sums  of  money  cjbargcd  thereon  by  th^ 
testator's  will  and  codicils,  he  conceived  it  would  be  for  the  benefit 
of  the  infieints,  that  the  contract  entered  into  with  Perkins  should 
be  carried  into  execution. 

The  cause  coming  on  now  for  further  directions^  bis  Honour 
entertained  some  doubts  how  he  could  take  from  the  infants  the 
security  of  the  real  fund;  for,  if  the  money  were  now  raised,  and 
invested  in  government  securities,  it  was  very  possible,  that  at  the 
time  when  they  became  entitled  to  receive  their  Iq^cies,  the  fund 
might  have  fiallen  considerably  in  value,  and  might  not  produce  the 
amount  of  the  l^cies, 

•...:.  It 
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II  wafl  iousted  by  Mr.  Miiford,  that  the  several  charges  beit^         1780> 
created  by  the  will  and  codicils  for  the  respective  plaintiffs,  n^ithotlt  ^^^^^^^ 

any  priority,  the  plauitifib,  who  were  adult,  had  a  right  to  ha^d  DicKBHsoif 
their  l^acies  raised  immediately,  and  that  if  the  legacies  of  thd  'DicKmon. 
adult  plaintiffii  coidd  not  be  raised  vi^ithout,  at  the  same  time^ 
raiiiog  the  legacies  of  the  infants,  the  consequence  was,  that  the 
legacies  of  the  infants  must  be  raised,  and  they  must  abide  the 
consequences ;  that  it  was  evident,  in  this  case,  the  adult  plaintiffii 
could  not  have  their  legacies  raised,  without  having  the  legacies  of 
the  infiints  raised  at  ^  same  time :  for,  considerii^  bow  nearly 
the  sam  of  the  several  legacies  approached  to  the  sum  now  oflfered 
by  PerkinSj  and  that  the  price  was  at  the  rate  of  SO  years  pur«- 
cbase,  it  would  be  impossible  to  raise  «£8,000  by  mortgage,  leavings 
at  the  same  time,  a  further  charge  of  £3,000  oo  the  estate,  in  the 
bands  of  the  mortgagee.  However,  that  in  the  present  case  it  was 
Bol  required  that  an  appropriation  should  be  made,  by  way  of  pay- 
ment, of  the  infants  legacies ;  but  it  was  proposed  that  £3,700 
should  be  invested  in  the  public  funds,  as  a  security  for  the  two 
legacies^  when  the  infants  should  become  entided  to  them. 

After  some  consideration,  his  Honour  made  the  decree,  that  the 
oontract  should  be  carried  into  execution,  and  that  the  £8,000 
iboald  be  paid  to  the  legatees  who  were  adult,  upon  the  defendant, 
John  Baron  Dickenson,  consenting  that  the  «£4,000,  residue  of 
die  purchase  money,  after  payment  of  the  legacies  of  Oliver  Dick*- 
enson  and  Sarah  French,  should  be  invested  in  government  secu- 
ritiee,  to  remain,  together  with  all  accumulations  thereof,  as  a 
security  for  the  payment  of  the  legacies  to  the  infants  when  they  [  21  1 
should  become  entitled,  and  undertaking  to  pay  all  parties  their 
coats  ;  and  his  Honour  said,  if,  in  the  event,  the  fund  should  turn 
out  deficient  for  payment  of  the  infants  legacies,  they  must  s^ill 
bave  recourse  to  the  estate  for  the  deficiency  (a). 

(a)  Vide  Sagd.  Vead.  Si  Porch.  439.  5th  edit. 


Vanderzee  V.  Willis. 

BILL  by  the  widow  and  executrix    of  James  Vanderzee  de-  Bankers  haying 
ceased,  to  redeem  securities  pledged  by  the  testator  to  the  secnritics  depo- 
house  of  Moorhouse  and  Co.  bankers,  of  which  the  defendants  are  foi^Vooo'***'* 
the  present  partners.    The  case  was  as  follows :  In  the  year  177B,  tboaKh'the'depo- 
the  deceased  kept  an  account  with  the  house  of  Moorhouse  and  fitor  at  his  death 
Co.  as  bankers;  and,  upon  the    \Oihoi August  in  that  year,  he  linger sim,hL^^ 
borrowed  of  the  then  partnership  <£l,000  (having  then  ^^400  in  no  lien  further 
the  hands  of  the  house)  and  gave  a  promissory  note,  and  deposited  than  the  ^1,000. 
several  bonds  and  other  securities  as  a  pledge  for  the  re-pay metft 
Uiekreof.    These  securities  were  frequently  changed  by  Vandertee, 

c  £  and 
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wtki  Us  one  M^as  taken  away,  another  of  equal  valiie  was  deposited 
in  its  room.  In  1784,  Fanderzee  owin^  the  above  <£  1,000,  and 
TAHDBRzsi  about  «£400  on  bis  banking  account,  the  partnership  required  an 
^^u!u9.  Esvignment  of  the  securities,  and  Fanderzee^  being  an  attorney, 
prepared  a  bond  and  deed  poll  for  securing  «£  1,000,  although 
tbere  were  ^400  more  than  due ;  and  Fanderzee  overdrew  his  ac* 
count,  after  the  execution  thereof;  and  was,  at  his  death  i%  1785, 
indebted  to  the  partnership  in  the  sum  of  £541,  over  and  abov« 
the  £1,000. 

The  bill  prayed  that  the  plaintiff  might  redeem,  on  payment  of 
£1,000,  and  interest  only,  insisting  that  the  deposit  was  made  as  a 
security  for  that  sum  only,  and  the  rather  as  a  larger  sum  was  then 
due,  and  that  the  defendants  had  no  lien  on  the  securities  for  any 
further  sum,  and  also  stated  (hat  the  personal  and  fee-simple  reid 
estate  of  the  testator  were  not  more,  or  little  more  than  sufficient 
to  pay  his  specialty  debts,  and  that  a  bill  had  been  filed  by  credi* 
tors  against  the  present  plaintiff  and  the  heir  at  law,  in  which  suk 
there  had  been  a  decree  for  the  creditors  to  come  in. 
r  £2  7  '^^  defendants  insisted,  by  their  answer,  upon  a  right  to  retain 

the  securities  to  the  amount  of  their  own  demand,  stating  their 
practice  to  be  never  to  suffer  a  customer  to  overdraw  his  account 
more  than  £100  without  security,  and  that  it  was  intended  by  the 
partnership  that  the  assignment  should  cover  as  well  the  balance 
due,  and  to  become  due  from  Fanderzee  on  his  cash  account, 
as  the  .£1,000  and  interest;  and  that  the  partners  always  consi- 
dered themselves  to  have  a  lien  upon  the  securities  for  the  whole 
debt. 

Mr.  SolicUoT'Oeneral  and  Mr.  Ainge  for  the  plaintiff. — If 
Fanderzee  had  himself  brought  a  bill,  he  would  have  had  a  right 
to  redeem,  upon  payment  of  £1,000,  with  interest  only.  It  is 
impossible  that  the  bankers  could,  at  the  time  they  took  the  secu- 
rity, consider  it  as  being  for  more  than  £1,000,  as  he  was  then 
indebted  to  them  £400  more.  Then  the  question  is,  whether  the 
executrix  has  not  the  same  right  he  would  have  had  if  living.  She 
must  be  charged  with  the  amount  of  the  securities  above  £1,000 
as  assets  to  pay  specialty  debts. 

Mr.  Mansfield,  Mr.  Selwyn,  and  Mr.  Kuig,  for  the  defendants. 
Whoever  comes  into  a  court  of  equity  must  do  equity.  If  Fan-- 
derzee  had  filed  a  bill,  he  would  have  been  told  that  making  the 
security  for  £1,000  only,  when  he  ought  to  have  nuide  it  a  security 
for  all  the  money  due,  was  a  gross  fraud  upon  the  defendants. 
The  defendants  certainly  meant  to  strengthen  the  security  they  had 
by  the  former  deposit;  for  it  is  material  that  the  security  had  been 
deposited  seven  years  before ;  they  could  not  mean  to  take  a  secu- 
rity for  a  less  sum  :  this  shews  the  plaintiff  ought  not  to  prevail  in 
a  court  of  equity.    JBut,  supposing  this  to  be  a  security  for  £l,00Q 

only. 


.■^ 
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xmly,  the  defendant  would  tiave  a  right  to  tack  anj  simple  confract  ]789» 

debt,  Olid  lire  executor  cannot  redeem  without  paying  the  whole.  wv«/ 

Dtmainhray  ▼.  Metcatf,  Pre.  Ch.  419.     2  Vern.  ()91 .  698.  ^iclr      VANoBRiBm 
was  a  pledge  of  jewels.     Coleman  v.  Winchy    1  P.  W.  775.  -  If        ^imu 
there  was  a  bill  filed  by  a  specialty  creditor^  it  is  true  he  would *be 
entitled  to  redeem  upon  paying  the  XXfiOOoxAy,  but  this  is  npt  a 
bill  by  a  specialty  creditor.     Hie  heir  shall*  not  redeem  the  m6rt- 
gage  debt  without  paying  a  bond'  debt  to   the  same  creditor,  ^i 
has  oeTer  been  objected^  in  that  case,  that  there  may  be  a  judg- 
ment creditor,    litis  case  is  e^s^tly  the  same,- fo)**  here  the  ctiati-j        [  23  ] 
teb  to  be  reccyvered  will  he  assets  to  pay  the  simple-^dhtract  delatsl , 

Lord  Chancellor. — All  the  cases -agree,  that  if  tUe  executor  ^V 
signed  the  equity  of  redemption,  it  would  put  an  end  to  the  tack- 
ing: so  it  would  if  the  specialty  creditor  brought  the  bil).     I  am 
afraid  the  rule  has  been  laid  dowji  too  broad,  and  that  there  being' 
a  decree  for  creditors  to  come  in,  they  must  redeem  on  payment  of 
the  ^1,000  with  interest  (a). 

(a)  Sir  W,  Grtadp  in  Adams  y.  ClatC' .  difCorence*  Sec  the  cases  commented  - 

!•■,  6  Ves.  229,  in  citing  this  case  ap-  upon   by  Lord  AlvanUy,  in  Joue§  ▼. 

paired  to  liaVe  thonght,  that  if  it  had  •Smithy  i  Ves.  jon.  378.  9.     For   tjie 

been  simply  a  case  of  persons  making  cases  upon  the  general  doctrine  of  tack- 

sabsequent  advances  npon  a  pledge,  ing    secnrities,   liohimmm  r.  DaviaoHf 

they  would  hare  been  entitled  to  tack  ;  ante,  vol.  i.  63*    Lowthiany,  Hauelp  . 

but  that  the  circumstance  of  a  bill  hav-  post,  16i, 
wg  been  filed  by  creditors  made  the 


GoATE  r.  Fryer.  s.c. 

2  Cox,  wi. 
^HE  defendant   having  brought  an  action  at  law  against  the  When  there  is  a 
-^    plaintiff,  as  adminbtratrix  of  her  husband,  she  pleaded  plena.  ^^^  ^^^^  N^ia>£  , 
Mnistravit,  and  filed  a  bill  for  an  injunction  to  stay  the  plain-^  de^'^JllS  SJll 
tiff's  proceeding  at  law,  a  bill  having  been  filed  here  for  dh  account,  pyt^f,  and  that 
aod  a  decree  guod  computet,  tpade  the  same  day  on  Which  she  had  c»^itorsthaM 
pleaded  the  ptea  of  pfe/te  administravit  to  the  defendimt's  hclibri  ;  ^I^mw^T^- 
and  upon  thebill  filed,  she  obtamed  the  common  injnndtiori,  that  action,  an  injunc-' 
the  plaintiff  at  law  might  receive  a  plea,  or  for  want  of  one  proceed  tioo  shall  ia^ne  to  • 
to  judgment^  but  execution  wasthereby  stayed.  wctulexecotioii : ' 

but  if  the  action  ' 
Mr.  Harvey  noyv  movtd,  that  the  injunction  might  be  extended  behrdnghthefbre* 

to  slay  trial,  insisting  that  after  a  decree  such  injunction  ought  to  J*"*  ^Ij^lf!!'  1?** 

S.     He  cited  Martin  v.  Martin,    1  Ves.  fill,    and  Kenyon  v. .continue,  he*shaii 
orthington  (b),  where  there  being  lands  descended,  and^^a  bill  *  ^  allowed  to 
by  creditors,  in  which  there  was  a  decree,  other  creditors  bringing  P'"®^?  his  cosUi  at 
actions  at  law,  the  present  Chancellor  had  ordered  an  injunction  to  his  debt. 
lo  stay  triftl^  tbe  property  being  in  the  hands  of  the  Court. 

(h)  2  Dick.  668, 

Mr. 


17«9. 


Goats 
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!Mr.  Gfahanif  on  the  other  side^  insisted  that  there  Was  tio 
ground  to  extend  the  injunction  to  stay  triali  as  it  would  prevent 
Uie  plaintiff  at  law  from  falsifying  the  plea  of  plene  adminutrayit, 
«od^  if  it  should  be  proved  false,  having  costs  personally  against 
her. 

%ord  Chancellor  dpubted  whether  the  injunction  oqght  to  be  ez-« 
iopded  to  stay  the  trial.  He  said,  that  suppoung  this  to  be  a  bill 
for  the  discovery  of  that  which  would  be  an  answer  to  the  plea, 
it^jwould  be  extraordinary  that  the  trial  should  be  re8traine4  abso* 
lutdv.  The  question  wa^  whether  it  ought  to  b^  the  comyse  of 
the  Court  to  stay  tibe  whole  proceeding,  after  a  decree  quod  com^ 
p¥Utp  or  only  to  stay  elocution. 

J  The  motion  stood  over,  and  pipon  a  subsequent  day  Lord  CAoii- 
ceUor  said,  he  was  convinced  the  injunction,  ought  to  extend  to  stay 
the  trial :  but  as  the  action  was  commenced  beforie  the  bill  filed, 
tlie  creditor,  if  he  came  in  under  the  decree,  and  discontinued  his 
action,  should  be  entitle4  to  prove  his  costs  at  law  in  addition 
to  his  debt :  but  if  lie  chose  to  let  his  action  remain  till  he  saw 

^  •  •  •      •  • 

virhat  became  of  the  fund^  then  the  action  mu^t  remain  suspended. 

He  therefore  grunted  the  order^  that  the  ituunction  should  issue 
without  the  usual  clause  (a)/ 

(a)  See  the  doctrine  and  cases  on  note  to  Brookt  v.  ReynoUbf  ante, 
this  subject  collected  in  the  Editor's      vol.  i,  185. 


.'; 


BUBKE  V.   ViCKARS. 


AUkUvM  Sf  tlM . 
m^ta  most  M- 
compapyiBOtto 
for  an  uyiuiclloa 
toatay  prpeeed^i 
inn,  where  plains 
tiffatUw:ia 
ahroad;.  but  need 
not  acoompaify 
the  application 
that  service  bC 
thesii6p«iNi  vpon 
the  attorney  may 
be  food  service. 


.   •" 


li^R.  Sfianley  moved,  that  service  qf  the  ^jiJtffp^a^jn  stn  |a-», 
'^  ^  junction  bill,  upon  the  attorney  at  law^  ^Quld  be  good  serr 
vice^  the  plainti^QT  at  law  being  abroad;   upon  an  affidavit  that 
t^e  attorney  bad  been  applied  to,  an<^  had  refused  to  accept  the 
ntbpaenap  biit  there  was  no  affidavit  of  the  truth  of  .the  equity  of 

4e  bill.  / 

i  * 

Lord  Chancellor  said,  he  had  thought  of  this  matter,  and  al- 
jdiou^.  If  the  practice  were  to  settle  a-new,  he  should  ^bink  it 
were  bet^ter  that  the  affidayit  of  merits  should  be  made  in  the  first 
step  of  the  ca.use;  vet  as,  if  the  attorney  does  not  appea^*,  no- 
;  thing  can  be  done,  he  thought  it  was  sufficient  that  tbe  affidavit 
of  merits  should  accompany  the  motion  for  |^  injunction  (jb), 

(6)This(w)|iich  is  said  to  be  the  pre-  rale  is  establishedy  as  in  Delamy  t. 
sent  practice  in  theQpiin  of  Ezcbe-  >Kctftt,ante,l«,  aMhcn  v^^^Ves. 
quer)  has  been  since  varied,  and  the     d59.    Fulkartim  y.Traaecfy  ib.  360.  n. 

A.wdtf9ti% 
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▼.  l>0r«y,18Ve8.447.    White  of  attorney  to  a  person  to  prove  the  1789* 

▼.  KkverM^  ib.471.  It  is  not  necessary  will,  in  which  service  on  that  person  v^^*^ 

that  the  affidavit  should  state  the  pre-  has  been  held  good  (as  in  Hales  yr,  -RnnKK 

>ioiis  refusal  by  the  attorney  to  accept  StUtoHy  1  Dick.  86.)  seems  to  be  of  the  uuki^b 

the  subpoena*  Frtmck  ▼.  Roe,  13  Ves.  same  description  as  the  present.    For        virKAB* 

MS.    Lord  RtdetdaU^  in  Smith  v.  THm  tlie  cases  in  which  service  on  clerks  in         ^  ick ars. 

HibenuoM  Mime  Company ^  1  Sch.  &  Lef.  court,  or  agents,  has  been  held  not  to 

t99.  observed,  that  the  ca?e  of  execu'>  be  good  service,  vide  Bond  v.  The  Duk€ . 

tors  living  abroad,  and  giving  a  letter  i»f  Sewcastle,  post,  S86. 


Ray  r.  Fen^ick.  [  ^  3 

A  BQND  had  been  given  by  the  defendant  to  SiOmdenon^  audi  Ne erMrf pogno 
^  by  bim  assigned  to  plaintiff;  Swndanou  was>wqe  dead,  and  [ilJ^eeof'a'* 
nobody  had  administered  to  biou  bond,  the  origi« 

/  nal  obligee  being 

Mr.  Richards  moved,  on  the  part  of  the  plaintiff,  for  a  ne  epceat  ^J^^^^esV*^" 
regno  against  the  defendant,  on  an  affidavit  that  he  M'as  going  ^ 
abroad,  and  in  order  to  give  the  plaintiff  time  to  obtain  adminis- 
tration to  Saiutdenon^ 

Idord  Chancellor  refused  to  order  the  writ  to  issue;  because  the 
suit,  without  a  representative  of  the  original  obligee  in  the  n<^, 
must  be  dismissed  for  want  of  parties  (a); 

(a)  Vrde  Mr.  Eeames^s  Brief  View  of     general  doctrine,  AtUinson  v.  LconarJ^ 
the  Writ  Ne  exeat  Regno,  56.    Storeif      post,  iei8. 
V.  Higgim^f  poat,  476 ;  and  for  the 


JotLiFFE  r.  £a5T  and  Others, 

• .  • 

TJINE  JOIahiPFEf  deceased,  by  a  memorandum  signed  hj  Legacy  of 
^  h^fJpfH  10,  1775,  left  to  her  brptbe^  William  ^o'^^'s'^wo^j^;^^  t;;^^ 
eldest  daughters,  Ele4inoritLif^.Sophia  JoUiffiy  the  sum  of  XlOfifM^-  diaJSduaJ!ilu^ 
to  be  equally  divided  beiw^eu  tkeoi  when  thty  should  arrive  at  iA&  dimM  arrive  mi 

aze  of  tweniv^ne  years,' if^  that  sum  to  carry  interest  for  tbedi-  f^*"*^"^/**!!^* 
fP    *^  t       .  "^     i.  1^       t  -I  -ti*  -I'l         1      u  tenancy  in  com- 

from  the  time  of  her  tbe^ioaid  testatrix  a  dieath,  until  tbey  should*  mon^andone 

arrive  jit  die  above  age ;  and  begged  the  plaintiff  Th€masJolHffis>  dying  nnder 
would  execute  the  said  ntenx>ilaudum  as  her  last  request;    The^  Jjjfre^shajri^ 
testatrix  died  on  tii9  said.lOtb  oi  AjnriU  1775,  and  the  pbuntilf  heTrepretenta- 
proved  tl^e  memorandiiai  in.  tkis  ecclesiastical  c^urt.  .    .       : » tive. 

The.^  ^AiaJo//^J«j  <rf  the  legatee.),  died  84  ifo^.^JSin 
I7&4>  vnthoul  btviDg  attaiaod  her  ag»^f  Iwenty^one  years,  mlea-  soambigMmJy  at 

to  make  it  neees- 
#7 t^jesne  tatUrcant^  tlM  eosti  sball  be  paid  out  of  hU  general  a>sett. 

tate, 


3^  CaSE^   ArOU£D   AKD-DfiT£BMIK^D 

1789.         tate,  and  her  father  (the  defendant  William  Jolliffe)  tocdc  out  ad- 
^'^  ministration  to  her,  and  the  plaintiff,  apprehending  that  each  of 

Jof  MFFE       the  legatees  had  a  vested  interest  in  a  moiety  of  the  said  legacy, 
£  AIT  an4  Others.  ^^  ^^^  defendant  William  Jolliffe  having  so  insisted,  and  that  he, 

as  administrator  to  Sophia,  was  entitled  to  her  moiety,  the  plain- 
tiff paid  the  sum  of  £5,000  to  the  said  defendant,  with  interest 
from  the  death  of  t)ie  testatri;c.     Eleanor^  the  other  daughter,  in- 

[  26  ]  termarried  theSdilfa^,  1788,  with  the  defendant  £ci5^,  and  has 
not  attained  her  age  of  twenty-one  years,  and  her  £5,000  was  made 
fL  subject  of  settlement  on  that  marriage.  The  bill  suggested  that 
JEast  and  Eleanor  his  wife,  and  the  trustees  in  their  settlement, 
insisted  that  Mleanor  and  Sophia  were  joint-tenants  of  the  legacy 
.of  £10,000,  and  that  by  the  death  of  Sophia,  she,  Eleanor,  was 
become  entitled  to  the  whole.   The  plaintifTs  bill. therefore  prayed 

-  ''  -  tliat  it  might  be  declared,  whether  Eleanor  was  entitled  to  tbs 
wholQ,  or  only  to  £5fi00t  aad  proper  accounts  might  be  taken, 
joffering  to  pay  the  £5,000,  and  interest,  and  that  if  the  Court 
should  be  of  ppiqion  that  Eleanor  was  entitled  to  the  whole,  tlie 
.defendant  William  mi^ht  pay  the  £5,000,  and  interiest  paid  to  him^ 
/or  repa^  the  same  io  phantiff. 

Mr.  Solicitor-General,  for  the  defendants  East  and  his  wife, 
contended  that  this  was.  a  JQUit-^enancy  till  twenty-one,  thou|gb 
divftible  then,  arid  that  Eleanor  was  entitled  to  the  whole. 

The  memorandum  is,  to  the  two  eldest  daughters  Eleanor  and 

Sophia  £10,000.     Had  it  stopped  here,  it  would  clearly  have 

b^en  a  joint-tenancy.      In  Perkins  v.  Baynton,  (ante,  vol.  i.  p. 

Ii8.)  it  is  said,  ''That  residuary  legatees,  not  bemg  executors, 

will  always  tajce  as  tenants  in  commoi»;  though  executors  will  take 

.as  joint-tenants.''     But  the  autliorities  seem  doubtful  as  to  this  : 

in  Webster  v.  Websler,  2  P.  W.  347-  one  having  devised  the  resi^ 

xiue  of  his  personal  estate  to  three  persons,  it  was  held  by  the  Court 

to  create  a  joint-tenancy,     lliat  was  decided  in  1726. — In  1729, 

,  Cray  v.  Willis,  2  P.  W.'  5SQ.  was  decided,  and  it  was  there  also 

held,  that  the  residuary  legatees  were  joint-tenants ;  though  it  i3 

•  .'^•^    tnik;  Ihat  they  were,  in  that  case^  also  executors.    In  Cray  v.  WiU 

Us  jit  is  said  that  the  leading  authority  oir  this  subject  is  Ladw 

Sliore  v.  BUUngAy,  I  Vem.  482.  and  Sir  Thomas  Jones,  162.  S.  C. 

^ere  it  .was  held  ^at  a  surplus  of  st  peilBonal  estate  devised  to ' 

*    '  •  'A*  and  B,  was  a  joint  devise,  and  slMdd-  aurvive;  and  that  case 

'"'  ;  is  called  the  last  authority  on  the  8ub}i$et,-  which  is  a  singular  cir- 

jcumstance,  as  Webster  v»  Webster  was  Sd  late.  As  to  Webster  v.  * 
Webster,  no  decree  is  to  be  found  m  the  Register's  book,  nor  is' 
tlierejjinv  minute. to  Jbie  found  in  the  Register's  minute-book.  The 
case  of  Xady  Sh(nne  ^^Biilingsbyys  differently  reported  in- Vernon  ■ 
iVidt^  fiv  Hondas  Jopes ;  but  upon  examining  the  'R^ister's. 
-    L9J  3       '  J^^^nriCf!  it  uppetix  that  jibe  irepcirt  in  VMMO^ii  the  most  ^etorrect  (i). 
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It  does  not,  iudeed,  there  appear,  whelher  the  residuary  legatees  1789* 

were  or  were  not  executora  ;  but  upon  searching  the  original  will  v— v^ 

in  Doctors  CommonSy  it  appears  that  one  of  the  residuary  legatees        Joi.li»fb 

was  executor,  the  other  not.     Therefore,  on  the  authorities,  it  ap-  E4STgiid<Othen. 

pears  that  the  first  clause  of  the  bequest,  in  this  case,  would  make 

them  joint-tenants.     Then  the   question   is»    whether  the  words' 

**  equally  to  be  divided  between  them  when  they  shall  arrive  at 

the  age  of  twenty-one  years,"  shall  make  any  difference.    We  insist 

the  meaning  of  the  will  was,  that  if  they  lived  to  attain  twenty-one, 

the  fund  should  be   divided ;    till  then  they  had  it  jointly,  and 

therefore  Sophia  having  died  updex  twenty-one,  Eleanor  took  the 

whole. 

Then,  as  to  the  clause  relatiiFe  to  the  interest,  that  is  joint,  and' 
confirms  the  construction.  Ilie  Court  might  liave  applied  tb^ 
interest  for  maintenance,  during  infancy,  in  differelit  shares^^  ac« 
cording  to  the . exigencies  of  the   infants  at  differeM  ages,  ther^^  .  ..   ^ 

being  nothing  in  the  will  to  cootroui  it. 

Lord  ChanteUcty  (without  hearing  the  other  side)-^l  believe  it    '  ,. 

is  very  well  understood  that  the  Court  decrees  a  tenancy  in  common  ..)  j     .     . 

as  much  as  it  cqn.  If,  indeed,  there  are  no  words  that  will  point 
at  a  teaancy  in  common,  the  rule  of  sutvivorship  rhust  take'  pface.^ 
But  1  think  it  pretty  clear  that  the  wofds  in'this  will  are  solffieient 
to  create  a  tenancy  in  common<a).  ■  -As' to  the  costs  of  the  suit/ 
-whereiper  a  testator  has  expressed  hitnvelf  so  ambiguously  as  to* 
make  it  necessary  to  came  into  this  Court,  his  general  assets  must 
bear  thecosts.  :His  Lordship  likewise  declared,  that  Eleaiiof  and 
&i^ra  Were  entitled  41S  tenants  in  common,  and  the  costs  of  the 

mUshould  be  pailkoot  of  the  assets. . 

..       ■  '•       .   .      .  I.         '•  •    .. 

fa)  For  tiic  case*  upon  this  subject,  vide  the  Editor's  note  Jo  P^iffyni  y, 
^MllM,  aDt«,  voi.f'lld.  ' 

.      .  '>  iJ     .  .  ...  .      •        - 

^  8.C. 

•    •     •  ..V.  *  ■/'.  .  !•'       ir«.jniL$r. 

DOBAN   V.  RoSi.  »i      '    .  »    ^n'*'?^:^"? 

1       i  '.'  i     ;:i     HaU,Z>ec.4. 

YN  the  aiarriage-settlement  of  the  plaintiff  with  AifTijOonca$fUr.'^J^^^^^^ 
*  there  was  a  life-estate  in  i^3i26  a  year  aiinuities,  given  to  Ae*variSw1tboiit 
husband  for  life;  and  there  was  a  provision  made  of  £500  in  case  some  recital  to 
of  the  death  o{^pyii\k  wilhojut  children,  for  her  n^pbew;;  but  it  jn8tifrt\io4:oji- 
was  so  expressed  as"  to  stand  doubtml  whether,  in  tl)at  ev^t,  thei*'™^**^'** 
whole  did  not  go  over  to  the  nephew.     It  was  a  question  of  con- 
struction, whether  the  word  l^r  ahould  Qot  be  coQ^tmed  Ats.. . 

Lord  ChanuHor  refused  parol  etidencc  to  explain  the  tnletUion        [  ^8  ] 
of;  the  deedf  and  then  said,  tba^if  th^re  w?^s  any  recital  tq  whicb  ^ 
ttit  exMession  i^  ijtik  deed  was  contrary,  he  sbpuld  consider  which . 
ffeD^'-lAe  jneiioa^t^f  <^o^e^t  it  j  bii^.tbat,  witbout  809ifijsuch|;uid^^ 


t&  Casks  Aroubd  and  Detsrmined 

I 

1789.         lie  toM  not  change  the  words  of  the  settlement.    That  there  was 

^rf»v^  no  authority  on  which  he  could  do  that  (a). 

]>aaAH 

V,  (a)  See,  opon  this  sabject,  the  cases      ten,  in  the  case  of  the  Egrl  nf  Norikum^ 

- —  dted  in  the  note  to  Sroaamead  v.  fVood^      berland  v.  Earl  of  Egremont^  i  Edeo^ 

aate^  vol.  i.  77.  and  particolariy  the      435.  from  his  Lordship's  MSS. 

▼ery  able  judc^ment  of  JLord  iVbriAtM^- 


8.  C 

aV€i.jmL6S«  Bennet  t^.  Batchelor. 

K*S^^.  tI      TPRA^CIS  HAMLIN  made  his  will  6th  Oct.  1770,  where- 
17S9*  by,  after  several  devises  and  bequests,  he  gave  as  follows : 

Where  the  rctU  ^f  Also  I  give  and  bequeath  unto  the  abbve  named  Jetmy  P.owel  (to 
4m  is  ^^^  *  whom  he  had  before  devised  jreal  estates,  and  also  had  given  spe-^* 
fattM  life  of  tlie  cific  bequests^  aU  my  household  goods,  books,  linen,  wearing  ap-* 
testator,  bvwlilch  parel,  and  all  other,  not  before  bequeathed,  goods  and  chattels 
^^^  ^^'  that  I  ^all  be  in  possession  of  at  the  day  of  my  decease,  (except 
tars,  though  they  ^e  plate  and  legacies  before  and  hereafter  given  and  bequeathed :) 
have  no  legacies,  ^/lo  I  give  and  bequeath  unto  the  said  JemHf  Powel  all  monies 

S[e  a^Et^UbL  ^^  ^  ^  ^^^  ^  ™^  ^^^"^  ™^  tenants,  er  other,  persons,  at  the 
^^^  lime  of  n»y  decease,  that  she  may  be  enabled  to.:  pay  all  my  just 

debts,  duea^  and  demands  whatsoever,  due  from  me  to  any  pef^ 
son  or  persoi^  at  the  time  of  mv  decease.'*  He  gave  to  Fronde 
ffardm^  fViltiam  Beard,  and  ft  alter  Baichelar^  ten  pounds »  a« 
piece  for  mourning,,  end  appoinled  Francis  Wariemp  ffaUer  Aii^ 
ehdoTf  Jernnf  Powel,  Thoma$  Muriim,  odA  JokntidUeny  execv- 
lors,  and  cfawrged  tfieisakl.JieiiiiyPeap^/ wotk  ihepaMient  of  all 
hisdebtfl^  l^cies,  and  .fuiaeraL  expenoes^  •JTeiiJiyJroa^/diediii 
the  life-time  of  the  testator,  by.  wbich  the  bequest  to  her  lapsed ; 
•nd  the  next  of  kin  of  the  testator  filed  this  biU  against  the  defend- 
ants,-the  executors,  for  the  residue;  insisting; that  the  residue 
having  been  given,  they  were  executors  in  trust  only. 


I  ■  ■  ■■  f  i  i 


Mr.  Soliciior-General,  for  the  plaintiff,  insisted,  that  where^ 
;  f    ever  the  residue  is  given  away,,  though  ithe  party  to  whom  it  is 
-  ('^^''    given  dies 4n  the  life-time  of  the  testator,  it  concludes  the  executof 
„  :;';;  ;;,'/;ih>m  takiiig  the  ksIAie:  fo^  thib  posittoA  b6  died  TAe  B^opof 
rC%itev.  roiii^,  SVes.  91.    '  *  ,.  ; 


■  il  .»H"     .••    •  I  .f 


f'^'l  Hd'wtos  Moptoed  hfiheZof^  Chitue&tr,  Who'.denred  to  hear 

^^*       flie  other  alde.^  '' 

I  .  .  ;        •  .  .  -  <■  .       • 

Mr.'MitfMl}  Mr  fbe  dtUkdMs,  contended— 1st.  that  the  be- 
^u^st  to  Jemiy  Powel  wss  a .  specific,  not  a  residjaary  beqi^esK  :i  it 
tf  A  gift  of  household  goods,  Udoksj  linen,  Weajfang  .  apparel)  an4 
odier  iinbeqneadied  |oMs  aM  tUtli^  Th|s  must  be  confined  to 
|^6ods  ahd  dtettels  ejiudem  Igenfris,  and  is  hot  a  jp^ieral  disposi* 
tmo  of  ptsrsottU  im){)ferty;  it  wbtild  not  pass  tease&old  esta^les, 

horses^ 


IN   THX  HlOH  COVRT  09  C^AKCIET.  SH 

hones,  carriages,  or  money  in  the  public  fundi.    He  has  after-  1780. 

wards  given  particular  sums  of  money  to  be  paid  by  his  executors,  n^vw 

and  has  also  particularly  siven  debts  due  to  him,  which  shews  he  BnniBV 
did  not  conceive  they  woiJd  pass  by  the  general  clause* 


BaT«BiMn« 


Ijord  Chancellor. — He  might  not  know  that  debts  would  past 
by  the  words  good$  and  ehaitdsj  and  was  therefore  desirous  of 
gifing  particularly  what  did  not  appear,  to  a  common  understand* ' 
ing,  to  pass.     If  Jenny  Powtl  Was  alive,  there  could  not  be  i|  * 
doubt  of  this  pas^ng  the  property  as  a  residuary  clause, 

Mr.  MUford. — ^The  gift  of  a  sum  of  money  for  mourning,  haa 
been  bdd  not  to  deprive  the  executor  of  a  rishttotheresiduej; 
Bleary. Mradfordf  2  Atk.  220.  but  if  it  did,  here  are  two  eft- 1 
ecutors  who  have  no  legacies.    The  executors  are,  therefore,  un- 
der the  determinations,  entitled  to  the  residue.    It  has  been  held, 
that  though  a  particular  residue  is  given  away,  yet  if  it  lapses  by 
the  party  dying  in  the  life  of  the  testator,  the  executors  shall  take, 
WiUon  V.  Jvat,  2Ves.  166.  which  is  somewhat  differently  stated 
in  the  Register's  book  from  the  report  of  it;  Normanj^  by  will^ 
gave  to  jinn  Wilson^  bis  gdd-daughter,  a  copyhold  estate*;  and  he 
gave  to  his  wi£s  his  housdibld  goods,  stock  of  cMtte,  monies,  an^ 
securities  for  money,  debts,  4*^.  and  appointed  her  and -die  cie^ ' 
fendant  executors :  &e  wife  died  during  hb  life,  and  the  plaihtiffl|-'* 
filed  their  bill  aa  next  of  kin  :  the  b3l,  as  far  ak^t  sought  an  at*-^ 
count  and  distribiition  of  the  penional  ^cjsfate,  <wis  fliflfmssed  with ' 
costs.    The  dtses  are  in  some  degree  coHftradictbry,  biit  in  gene^^ 
ral  sopport  this  decision.     Hunt  v.  Berkeley,    I  £q.  Abr.  €43v,^ 
bat  better  reponed  iii  Mosely;  47,  yFta  in  ffn^oilr  of  the  execntpli^i' 
and  tbourii  that  case  was  disapproved  hflMd  Hardwicke,  i^^     , 
Owen  V.  Uwem,  I  Atk.  49^  yet  he  tMere  dHetinined  on  the gro.nnd|    ,.;  ;( 

that  the  niecos^were  to  take  as  tienants  in  common.    In  7%f  BitMp^     • ' 
of  ClojfHe  V.  Youngf'  2  Ves.  91.  therf^  was  a  itsiduary  cla^j;|  '  t  ^  J 
though  no  itame  of  Ae  legatee;  and  Lord  Htfiieffncite  thod' 
from  the  circuttistances,  the eieootors  were  hot  entitled;  he  c..,.*. 
Holdeme§$.  r.-.  Reyner.    In  Dawson  v.  HbUtm,  lldi  Feb.  174^'*: 
J.  Brice  gave  the  residue  to  hia  three  sons,  whom  be  had  'iaiiAV^    -'  •  -i 

eiecntora:  oneioftbem,  NickoloBf  died;  tbenextdf  kin  claimed: ' 
Lord  Chamdlor  doubted  whether  it  was  settled,  when  the  residue.  \ 
was  given,  by  a  residuary  clause,  to  persons  as  tenants  in  common; 
and  not  as  executors.  In  Man  v.  Man,  2  Sitn.  903.  die  residiM'.' 
was  given  in  shares;  two  of  these  shares  laMed,  and  they  werjd'^ 
taken  by  the  vrife  aa  executrix.  In  Pa^  v.  I'^rge,  2  P.  W .  48^;^'' 
it  was  decided  that  the  sbth  pin-t  of  tbe  residue  which  laps^^; 
should  go  to  tbe  next  of  kin ;  but  that  was  because  the  residue  ^vriJS/' 
gma  to  them  all  as  a  residual^  clause ;  and  they  were  to  take  no^' 

tkbg  aa  executors.    Omemr.  Owen.  1  Atk.  4£l4.  wa9  decided  oa' 

^«  "  .     r     .  ..Ill 

the  Mane  ranaoouMr. 
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Cases  Argued  amd  Detsrminso 

Lidrd  Chancellor. — I  take  it  to  be  clear^  that  though  executors 
take  beneficially  as  well  as  nominally,  where  there  is  nothing  in  the 
will  to  the  contrary ;  yet^  if,  there  is  any  thing  to  shew  an  intent  that 
they  were  intended  as  trustees^  it  will  make  them  so.  And  where- 
ever  the  testator  has,  by  the  same  instrument  by  which  he  appoints 
diem  executors,  given  every  thing  away  from  them  to  a  stranger^ 
that  must  shew  he  meant  them  ouly  to  take  as  trustees.  Here  he 
meant  Jenny  Powel  to  take  beneficially ;  and  if  she  had  come  to 
cjaim^  there  could  have  been  no  doubt  (a). 

Decree  for  Plaintiff". 

W  For  the  eases  apon  this  sabject,  of  Hill  ▼•  SmUh^  1  Swanst  197.  which 

Tide  the  £ditor*i  note  to  BowIcmt  v.  has  been  printed  since  that  note  went 

JiMlM*,  ante,  vol.  i.  338.  where  most  of  to  preu. 
tbam  arecollected.  Vide  also  the  case 


[31] 

LincolnVinn 

Hall,  9th,  10th 

December. 

A  person  having 
•  power,  by  mar- 
riage articles,  to 
diarge  an  estate 
cf  which  he  was 
m  tenant  for  life, 
with  intermediate 
feauunders,  with 
m  contingent  fee 
to  himself,  exe- 
cates  the  power 
by  wiU ;  the  con* 
tugent  fee  after- 
wards conies  to 
liim:  though,  by 
the  accession  of 
the  feew  thepower 
is  goni ;  yet  tae 
provision  made 
bythewiUsUl 
be  senred  out  of 
Ids  estate  in  fee, 
being  considered 
aa  en  imtereHf  en- 
abling him  to 
charge  the  estate. 


Cross  V.  Hudson. 

"uY  indenture9.;of  leaseiand  release,  9th  and  10th  Feb.  1769, 
•^  .made  between  Catherine,  K^ild,  of  Ihe  1st  part^  JbAn  Hay, 
o^.^tjie^^pa^t,  and  Richard  Hay  and  Lionel  Lee,  of  the  3d  part, 

Sfing  an  intended  marrii^  between  the  said  John  Hay  and 
hfrine  fVild,  tbf?  said  Catherine  Wild  conveyed  hir  undivided 
inpiefy  of  the  pr;Bfni8es  tbc^reio  mentioned,  to.  MickorJ  Hay  and 
Lionel  Leep  and  tb^ir  heirs,  to  the  use.  of'  Jab»  H^y  tor  life, 
i^DMundertp  ti)e|use  9JF^Cfi^A^i?c/«far  life,  remainder  to  iiic/ltfrcf 
Hay  ajad  Lionel.Lifi,^  to  i:^^serve;^~j9cc. 'remiabider  to  the  luie  of  all 
tb^  children  of  the..pVtfr]Ag^.  iiiitStfch  shares  as  John  Hay  and 
Cfttherine  FTi/i  should  ^ppQVit;  ill  default  of  appointtteht,  tbali 
the  children  of  the  marriage.  ^qufiUy  in  tail ;  femainder  to  the  tiise 
tyt.thc  survivor  of 'the  ^aid  JToM  JEfoy  and'  Catherine  Wild,  «nd 
tKeb^rs  and  assigns  of  such  survivor<-74n  the  said  indenture  was 
t&e.fiv'owing  proviso,  **  th^t  it  slxMild  and  might  be  lawful  for  the 
said  John  Hay,  by  any  d<5ed  or  de^ds,  writing  or  writings,  to  be 
l^:hu](i  sealed  and  delivered  in  the  presence  6f,  and  attest^  by  two 
or  more  credible  witnesses,  or  by  his  last  will  and  testament  in 
miting,  to  be  signed  by  him  in  the  presence  of,  and  attested  by 
thr^e  or  more  credible  witnesses,  to.  grant,  limit,  and.  appoint  imto 
a^y  person  orper89n^,  either  for  his,  her,  or  their  life  or  lives,  or 
for  any  greater  estate  or  estates,  any  rent  or  rents,  annual  sum  or 
stuns,  not  exceeding  in  the  whole  the  yearly  rent  or  annual  sum  of 
J^lOO,  ta3f  free,  axid  without  any  deduction,  to  be  issuing  out  of, 
a^d  chargeable  upon  the  said  moiety,-  or  half-part  of  and  in  the 
said  messuages,  lands,  tenements,  or  any  of  them,  and  to  be  paid 
a|  jittc)ij.days  and  times,  and  with  such  powers  and  remedies  for 
jnecovering  such  rent  or  rents,  or  annual  sum- pr  sums,  when  in 

arrear. 


m  THS  ilicii  CoQRT  av  CHANcftmr.  ^t 

MXTt9T,  as  to  the  said  John  Hay  should  seem  meet ;  so  that  such  17dd* 

rest  or  rents,  or  annual  sum  or  sums  to  be  so  granted,  limited,  or  s«*^^ 

appointed  as  aforesaid,  or  any  of  them,  should  not  commence  or  Cross 

take  place  during  his  life."  .  Hudsoii. 

The  marriage  took  effect,  and  John  Hay,  in  the  life-time  of 
Catherine,  but  there  being  no  issue  of  the  marriage,  made^liis 
will,  dated  24lh  May,  1775,  which  was  published  in  the  presence 
of  diree  witnesses,  and  tliereby  (after  taking  notice  of  the  said  in- 
denture) he  did,  by  virtue,  and  in  pursuance  and  execution  of  the 
power  to  him  reserved,  and  by  virtue  of  all  other  powers  and  au- 
thorities vested  in  him,  grant,  limit  and  appoint,  from  and  immedi- 
ately  after  his  decease,  unto  the  defendant  Thomas  Fulling,  his 
heirs  and  assigns  for  ever,  one  rent  or  annual  sum  of  «£lOO,  free 
from  deductions,  to  be  issued  out  of,  and  chargeable  upon  the 
premises  by  the  said  deed  of  settlement  conveyed,  and  to'bepay* 
able  out  of  the  same,  half-yearly,  at  Lady-day  and  Michaelmas 
in  every  year,  the  first  half-yearly  payment  to  be  made  on  such  of 
these  days  as  should  first  happen  after  his  decease,  with  the  usual  [  ^^  } 
powers  of  distress  in  case  of  non-payment:  and  the  said  JohA 
Hay  declared  that  the  same  was  granted,  limited,  and  appointed 
to  the  said  Thomas  Ftdling,  upon  various  trusts  which  never  took 
effect,  and  afterwards  upon  trust  that  the  said  Thomas  Fulling 
should  sell  and  dispose  of  the  said  annual  sum;  and,  in  the  fii%t 
place  pay  thereout  to  his  niece  £.  M,  Cross,  £100^  and  the  resi- 
due of  the  monies  arising  by  such  sale,  among  the  bhildren  of  his 
brother  Richard  Hay,  or  such  one  or  more -of  them  as  his  ^brother 
Biehard  should  appoint;  in  default  of  appointment^  among  such 
of  them  as  should  be  living  at  the  death  of  the  said  Richard  Hay^ 
equally. 

Catherine  Hay  afterwards  died  in  the  life-time  of  the  said  JoAfi 
Hay  without  issue;  so  that  the  remainder  in  fee  became  vested  ia 
John  Hau. 

John.  Hay  ^ed  in  November  1781,  leaving  the  will  which  he 
had  before  made  unaltered  and  unrevoked,  and  leaving  Richard 
Hay  bis. brother  and  heir  at  law. 

Richard  Hay  died,  having  made  his  will,  which  contained  ncH 
thbg  material  to  the  question  in  this  cause,  leaving  four  childreii^ 
of  whom  ft.  J.  Hay  was  his  eldest  son  and  heir  at  law. 

A  bill  ^BB  filed  by  the  younger  children  of  Richard  Hay  against 
JR.  J.  Hayy  and  the  trustees  of  John  Hajf%  will,  praying,  amongst 
other  things,  that  the  will  of  John  Hay  might  be  established,  at 
far  as  die  same  related  to  the  disposal  of  the  said  annuity  of  ^100^ 
and  that  the  said  annuity  might  be  sold,  and  the  monies  to  arise  by 
the  sale  applied  according  to  the  directions  of  the  will  of  thesaid  [ 

John  Hay.   .  ..>/'•. 

The  defendants  put  in  ^tbeir  answer;  znA<R.:J.  Hay^h^kS^ 
answer,  insbted  that  the  plaiiitiff's  annuity  mis  hot  a  subiistiiig 
charge  upon  the  estate  contained  in  the  setdenwnt}!  inasmuch  as 

the 
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1789*  th^  said  JpA/t  Hoyi  before  his  death,  became  entided  to  an  estate 

wsi^  ID  fBe*miple  in  the  estate  comprised  in  the  said  set  dement ;  and 

^^^^  that  becoming  so  seised,  the  power  given  to  him  by  the  setdemeni 

■esitQ9,  became  merged  in  the  fee  simple. 

The  cause  came  on  now  to  be  heard* 

f 

[  SS  ]         ^  Mr.  ManffteU,  Mr.  Mitford,  and  Mn  Campbell,  for  the  plain* 
tift,  made  two  questions : 

1st.  Whether  the  power  was  well  executed^   or  it  was  extin 
guished  by  the  accession  of  the  fee. 

2d.  Whether  the  provision  should  be  made  good  out  of  the  fee. 

As  to  the  first,  this  is  not  the  case  of  a  power  merged  in  a 
greater  estate,  from  the  estates  being  inconsistent  with  each  other; 
the  power  being,  in  this  case^  distinct  from  the  estate  for  life^ 
whidi  he  took  under  the  settlement,  and  will  subsist  unless  some 
wet  has  happened  which  the  law  saya  ought  to  destroy  it  The 
]  doctrine  of  merger  islitde  frvoured  at  law,  but  much  less  in  this 
Court,  and  the  power  heiBg  in  gross  and  collateral  to  the  estate,  does 
Bot  fait  within  any  of  tpe  cases  of  merger  by  the  accession  of  a 
ipseater  estate.  Where  the  remainder  in  fee  arises  from  the  same 
ioatniment  as  the.  power,  it  is  never  said  to  merge  the  power,  and 
idthough  the  est^le  lor  life  might  merge  in  the  fee,  for  other  pur- 
p09fi9f'ihe  power  WQuld  not  be  extinguished.  Powd  v.  Morgan, 
9  Vera.  go.  Thdmae  v.  Kemiish,  ibid.  348.  Duke  of  Chandos  v. 
ara/6(^  ft  P.  W.  601. 604. 

j!  3ttt,  suppose  the  power  to  be  extinguished,  the  proi^ion  must 
]il#  «lerved  oui  of  tie  interest  J.  Hay  had  in  the  estate.  Ilie 
Court  will  not  suffer  the  provision  to  foil  though  it  does  not  arise 
IMU  of  the  fimd  he  meant  it  to  arise  firom.  Sir  Edward  Clere*^ 
iriur^  6  Sep*  18  a. 

^r»  SiJicitor^General,  for  the  defendants,  indsted-^that  the 
fODtingent  estate  having,  in  this  case  £sllen  in,  and  no  act  having 
been  done  by  the  testator  afterwards,  the  power  is  not  well  ex- 
«:uted.  All  the  cases  are  of  per^pna  who,  though  diey  could 
|disp9se  of  the  chaige,  ye^  being  infiudts,  cannot  dispose  of  the 
estates.  That  the  intention  of  the  party  here  being  to  execute  his 
power  by  charging  the  wife  surviving,  or  die  issue  of  the  marriage, 
Md  not  to  give  any  thing  out  of  the  estate  itself,  it  could  not  be 
ntended  to  the  case  of  there  being  no  issue,  and  himself  svrviving; 
|ior  did  it  follow  that  because  he  meant  to  make  a  charge  in  tluit 
my,  he  would  have  made  the  same  Aarge  out  of  bis  own  estate, 
[  34  ]  It  10  true,  that  if  he  had  stated  the  case,  and  said,i  that  put  of  the 
power,  or  the  contingent  fee,  he  made  the  provision,  it  must  have 
tieen:  aUov^  .td%^  good,  since  die  case  of  Perry  y.  Jones,  S  T. 
|LM*ithoiigh>*:befeBe  that  case^rMr..  Feartie  thought  such  an 
lotensliwasi  qot;dt«ikible.    If,  ihcfefore,  it  is  made  •out  that  he 

meant 
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It  to  execute  it  ms  e  power,  and  that  be  did  not  mean  to  giye         1789. 
it  as  an  interest,  it  will  not  be  an  exception  to  the  rule,  that  when  wv*# 

the  power  b  extinguished  by  the  accession  of  the  fee,  the  proirision  Cross 

fails :  it  has  never  been  held  that  a  power  was  well  executed  where  Hvnsem 
the  party  had  a  reversion,  after  intermediate  interests,  where  that 
power  b  collateral  to  the  estate ;  and  wherever  the  estate  to  be 
raised  by  the  power  is  not  to  commence  till  after  the  estate  in  the 
person  having  it,  such  power  is  collateral  and  will  not  pass  by 
totum  station  Muum.  If  the  power  be  executed  by  deed,  and  the 
commencement  of  the  estate  be  ismiediate,  it  may  be  good,  be- 
cause then,  by  possibility,  there  might  be  an  interest  which  would 
last  as  long  in  the  party  having  the  power,  as  the  estate  to  be 
created  by  it.  Thus  in  Edwards  v.  Slater,  Hard.  410.  where  Lord 
Uaie,  in  his  ailment,  assimilates  other  powers  to  those  of  leasing, 
the  effect  of  his  reasoning  is,  that  the  rent  is  not  gone  at  the  death 
of  a  man,  because,  by  possibility,  his.  estate  for  life  may  last  as 
long  as  the  lease.  Here,  the  reversion  foiling  in  destroys  the 
power ;  because  the  whole  estate  comes  to  the  same  person,  «sd 
there  ia  no  possibility  that  the  intermediate  estates  nould  last  as 
long  as  that  to  arise  bom  the  power. 

Mr.  Grahanif  on  the  same  side. — ^Under  the  circumstances  of 
this  case,  the  power  is  gone  by  the  accession  of  the  fee ;  and  the 
words  cannot  have  such  an  effect  as  to  raise  an  estate  out  of  the 
Itslaloi's  interest*    As  to  the  first,  it  is  clearly  within  the  cases  of 
merger :  where /Ae  rigkts  are  different,  it  is  true  it  is  no  merger^  as        \     '    ■ 
the  case  of  a  feoffment  by  a  lord  to  a  copyholder,  to  the  use  of 
another;  or  to  a  tenant  to  the  precipe  to  suffer  a  recovery;  these 
art  not  mergers :  but  vrherever  a  less  estate  and  a  larger  coincide 
in  the  same  person,  a  meif^r  takes  place ;  as  an  estate  pourmdre 
wie  will  merge  in  an  estate  for  the  parties  own  life,  and  a  base  fee 
in  an  asbolute  fee. — To  apply  this — ^In  the  case  cited  from  Hardres^ 
Lord  ^o/e,  seems,  to  think  suc^  a  power  as  this  a  power  in  |ro8s ; 
if  to  bp  -30/  considered^  it  is  not  piore  favourable  to  the  {damtiff ; 
iMit  it  ifiai  power  coupled  with  an  interest,  as  he  m^ht  have  con-        [  ^«^  ] 
wyed  it  to  his  own  ftmih,  or  for  payment  of  his  own  debts.    In 
Hearlt  v«  Greenbank,  1  Yes.  fi9B.>u,ch  a  power  is  considered  as 
eonipled  with  an  interest.    In  late  cases,  such  powers  have  been 
liternUr  construed.    In  Zouch  v.  Woolston,  2  Burr.  1136,  Lc^d 
Mjn^fiM  gives  his  idea  of  powers  coupled  with  interests.    In 
ihia  case  it  was  die  estate  of  the  wife,  who  gives  to  the  husband  a 
^wer  which  is  a  mode  of  property  or  interest  in  the  land ;  ike 
aame  person  cannot  have  a  partial  ownership,  and  an  absolute 
dominion,  the  interest  being  of  the  same  kind,  and  only  inferior 
in  degree.    It  was  cdmpetent  to  him,  at  his  death,  to  appoint  the 
whole  estate ;  therefore  be  c^ulcj  not  exercise  a  partial  power 
over  it. 


Cases  Aroubd  and  Deterauked 


Ciiotft 

JijPOtON. 


1789*  ,    Lord  Chancellor. — If  aiiy  serious  doubts  remained  in  any  pattf 

in  this  case,  I  would  take  time  to  look  more  particularly  into  the 
cases  :  but  it  seems  to  me  that  the  disposition  made  by  the  testa- 
tor in  this  case,  must  take  effect  out  of  his  itiierest,  though  the 
power  is  gone. 

I  thinky  with  the  defendants,  that  the  power  is  merged :  but  I 
am  also  of  opinion,  that  though  the  power  was  gone,  and  the  will 
made  by  him  purported  to  be  an  execution  of  tlie  power,  yet  as  he 
ftvidentjy  meant  that  the  charge  should  take  place  on  the  estate  at 
all  events,  it  must  be  stistaiued  as  a  charge  on  the  estate  out  of  the 
interest  he  had  at  his  death.  This  case  is  not  at  all  like  Tomlinson 
▼•  Dighton,  1  P.  W.  149*  there  the  question  was,  whether  a  con- 
veyance, as  by  the  owner  of  the  estate,  should  operate  as  an  exe- 
cution of  the  power  which  the  wife  clearly  had,  but  no  ownership ; 
und  it  was  held  it  should.  Here  the  will  refers  to  the  power,  and 
though  it  goes  on  with  some  words  more  general,  as  to  **  all  powers 
aod  authorities  enabling  me  thereto/'  yetj,^  to  be  sure,  technically 
speaking,  die  power  does  not  apply  to  the  sort  of  interest  which 
ownership  gives.  But  the  testator,  in  this  case,  has  charged  the 
estate  with  a  burthen  which  his  interest  enabled  him  to  lay  on  the 
estate,  though  his  power,  properly  speaking,  was  gone.  When  I 
speak  of  his  power,  I  mean  at  the  time  of  his  death,  for  that  b  the 
period  at  which  the  will  speaks.  And  therefore,  it  is  the  case  of  a 
man  having  no  power,  but  haung  an  interest  enabling  him  to 
charge  the  estate,  and  charging  it  in  the  shape  of  an  execution  of 
r  96  1  ^  power  notwithstanding:  now  I  never  heard  it  as  a  point  to  be 
maintained,  that  because  a  man  shews  an  intention  to  execute  a 
powder  which  he  has  not,  the  interest  which  he  had  in  the  estate 
should  not  bear  out  .the  disposition  he  thinks  proper  to  make  of  a 
charge,  on  that  leatate.  Therefore,  though  tlie  power  in  this  case 
were  merged,  w,hicli  I  take  it  to  have  been,  yet  the  devise  must 
take  leffect  out  i^  liis  interest  (a),    : 


.  (a)  The  qnestion,  Whether,  where  all 
ettsttt  is  Hknited  to>8iieb  ases  as  a  perwte 
fthaU  appoint^  aod  ia  defanit  of  ap- 
poiDtment  to  hiroaelf  in  fee,  the  power 


Court  of«£Lit>g's  iftench,  iii*/2oiscA  r. 
0<riT<tii,  6  East,  f  89.  Banltg  'tte^  er- 
rooeoQsly  informed  that  the  point  hai 
been  so  settled  by  tlie  Ho'nse  i>f  Lords^; 


was  not  merged  in  the  fee,  has  been*    adopted  the  doctrine.    Jjor^  AlvanUff, 


lately  mnch  disoossed :  aod  it  appears, - 
fBom  Mr.  Siig4m*A  very  able  ooserva^t 
tiousupon  this  subject  (Ho)vers,  79,et 
seq:)  that  tiir  the  late  case  of  GoodlUn 
▼.  Brigkamj  f  Bos.  6c  Pnll.  19f.  there 
were  no  authorities  except  the  present 
case,  and  an  opinion  of  Lord  AMuf' 
ton  i  tliat  the  separate  existenee  of  the 
power  of  appoiottnent  was  incompa* 
tible  with  (bieiownership  of  the  fee.  In 
GowlitiU  V.  Brigkamf  the  Court  of  Com- 
tnon*  Pleas  came  to  that  conclu- 
dott;  which  was  followed  by  Sir  fV, 
QroMt,  in  Maundrell  v.  MaumireU,  7 
■Ves,  567.  (where,  however,  the  point 
not  fully  discussed):    And  the 


on  the  othtr  hand,  in  Cox  t.  Ckamberlnn, 
4  Ves.  dS7.  expressed  a  strong  intbnah 
tion  of  disseatfrom  GoodkiU  v.  BfighmiK 
and  Lord  Eldon^  when  the  case  of  AfcwU 
drell  T.  MmmdreU  came  on  before  hhn. 
on  appeal  from  the  decision  of  Sir  fir. 
Grmntf  entered  at  large  into  the  su)»- 
ject,  to  show  that  the  power  was  not 
merged  in  the  fee.  His  Lordship'ft 
reasoning  is  se  Inminons,  satisfactory, 
and  convincing,  that  the  point  may 
now  be  considered  as  established  by 
the  highest  authority  and  completely 
set  at  rest. 

The  present  case,  as  observed  by 
Mr.  Sugdcriy  is  distinguishable  from 

Muundrell 


IN  THE  HtOH  COUBT  OF  ChANCEKT. 


SO 


JKooMlreS  t.  MaimireU,  inaminch  as 
in  that  case  the  donee  of  the  power 
acqaired  the  estate,  immediately  on 
the  eiecntkin  of  the  deed  creating  the 

KweTySO  that  nnless  the  power  had 
en  upheld  it  woald  have  been  void 
IB  its  creation :  whereas,  in  the  pre- 
Mot  case,  the  donee  had  not  any  estate 
at  the  execution  of  the  deed,  in  which 
the  power  coold  be  absorbed;  and, 
consequently,  the  decision,  that  the 
power  waa  merged  l>y  the  accession  of 


the  fee,  did  not  wholly  strike  the  power 
oot  of  the  deed  creating  it,  as  from  its 
execution,  for  the  power  siibniKted 
until  the  happening  of  the  contin- 
gency, which  cast  the  fee  itself  on  the 
donee.  Mr.  Sugden,  however,  has 
clearly  shewn,  that  the  principle  of  the 
decision  has  been  over-ruled  by  Maun* 
drM  V.  Maujidretl,  The  whole  of  that 
gentleman's  observations  on  this  point 
are  worthy  of  the  greatest  attention* 


1789. 


CROtt 

HuDioir. 


DuNGEY  T.  Angove  and  Others. 

npHIS  was  a  bill  of  interpleader  filed  by  a  tenant  against  persons 
"^  who  claimed  the  premises  under  different  rights,  offering,  as 
usnaly  to  bring  the  money  into  Court  to  abide  the  event ;  and  an 
injunction  had  been  obtained  till  the  coming  in  of  the  answer. 

Mr.  Simeon  bad  moved  that  the  bill  should  be  dismissed,  the 
money  not  having  been  paid  into  Courts  agreeable  to  the  offer  con- 
tained io  the  bill. 

Mr*  HoUist  objected,  that  the  raoUon  was  premature,  no  notice 
baling  been  given  to  pay  in  the  money ;  that  the  first  motion  ought 
to  be  for  payment  of  the  money,  and  upon  non-payment,  they  might 
move  to  dismiss* 

lA>rd  Chancellor  thought  that  the  motion  for  dismission  was 
wdl  founded,  on  the  non-payment  of  the  money  ;  and  that  the  in- 
junction, for  want  of  an  answer,  ought  not  to  have  been  granted 
without  the  plaintiff's  bringing  the  money  into  Court.  It  stood 
over^  and  notice  was  given  of  motion  to  dismiss  the  injunction  on 
the  merits* 

Mr.  HoUist,  in  support  of  the  injunction,  and  against  the  order 
of  dismission,  cited  two  cases — 

Brimer  v.  Buchannon^  28th  November  1780,  where,  in  a  bill  of 
interpleader,  the  defendant  being  in  America^  and  an  injunction 
being  obtained  for  want  of  an  answer^  the  same  was  continued  on 
biinging  the  money  into  Court. 

In  Surry  v.  fValtham,  28th  February  1785,  the  injunction  was 
continued  to  the  hearing,  on  the  plaintiff's  paying  the  rent  due 
into  Court,  and  paying  future  rents  within  six  weeks  after  they 
accrued. 

Ijord  Chancellor  said,  his  opinion  was,  that  the  money  ought  to 

be  paid  in,  in  the  first  instance ;  because  the  gist  of  the  suit  is,  that 

Vol..  Hi.  D  the 


LincolnVInn, 
Hall,  ISth  D€c* 

Upon  an  inter- 
pleading bill, 
q^ere  whether  the 
money  ought  not 
to  be  actually 
bronght  into 
conrt  before  the 
motion  for  an  in- 
junction ;  though 
the  practice 
seems  to  have  ^ 
been,  that  it  has 
been  held  time 
enough  if  bronght 
in  upon  shewing 
c^use  against  the 
motion  to  dissolve 
the  injunction* 
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1789. 


DUNGKT 

r. 

Anootb  and 

Others. 


t!ie  plaintiflT  is  a  stake  holder,  that  he  has  the  money  and  wants  to 
get  rid  of  it.  In  the  first  case  cited,  of  the  man  in  America^  no- 
thing can  be  harder  than  that  the  plaintiff  shotild  prevent  his  pro- 
ceeding, without  bringing  the  money  into  Court,  which  he  admits 
to  be  due  from  him.  It  is  laid  down  distinctly,  both  in  the  Prac- 
tical Register,  p.  39*  and  in  Equity  Abr.  tit.  Interpleader,  that  no 
step  can  be  taken  t'dl  the  money  is  paid  into  Court. 

It  stood  over  again  till  this  day,  when  hord  Chancellor  said,  that 
in  a  pure  interpleading  bill,  the  plaintiff  never  can  proceed  com- 
pulsorily  by  injunction,  till  he  has  brought  the  money  into  Court. 

But  the  defendant  waiving  this  motion  to  dismiss  the  bill,  the 
injunction  was  continued,  (by  consent)  (a)  on  the  plaintiff  bringing 
into  Court  the  year*s  rent  due  at  Christmas,  1788,  and  the  three 
quarters  due  at  Michaelmas  last,  it  being  admitted  that  the  reserv- 
ation of  rent  was  quarterly),  and  also  all  the  costs  at  law,  both  of 
the  replevin  and  action  of  covenant,  and  undertaking  to  pay  the 
future  rents  within  six  weeks  after  each  rent  day. 

down,  thata  tenant  cannot  file  a  bill  of 
interpleader  against  his  landlord  on 
notice  of  ejectment  by  a  stran^r 
under  a  title  adverse  to  that  of  the 
landlord.  Such  a  biU,  however,  may 
be  maintained  where  the  landlord  has 
by  his  act  given  a  colour  of  title  to 
another  person,  Cowtan  v.  WiUianUf 
9  Ves.  107.  Clarke  v.  Byne,  13  Ves. 
58S.  77^  East  India  Company  v.  Ed- 
wards f  18  Ves.  ."STS.  For  more  upon 
the  subject  of  interpleader  vide  Aid- 
rich  v.  Thompson,  ante,  vol.  ii.  149. 
The  Duke  qf  BoUon  v.  WiUioHU,  poat» 
vol.  iv.  «97. 


(a)  When  this  cause  afterwards 
came  on  upon  the  hearing,  2  Ves.  jun. 
S06.  311,  Lord  Ross^n  observed, 
that  he  did  not  blame  the  defendant 
for  thus  consenting:  as  perhaps  his 
prudence  suggested,  that  if  he  was  to 
get  rid  of  the  bill,  and  endeavour  to 
recover  the  rent  by  distress,  it  might 
be  very  doubtful.  The  whole  trans- 
action appeared  to  be  so  grossly  col- 
lusive, that  the  bill  was  dismissed  with 
costs  to  the  landlord,  as  between  attor- 
ney and  client,  to  be  paid  by  the  plain- 
tiff and  his  solicitor;  the  latter  to 
shew  cause  why  he  shoold  not  be 
ttruck  off  the  Rolls.    It  was  there  laid 


.     [38] 
8.C. 

1  Ves,  juu.  78. 

lineoln's-InB 
Hall,  15th  Dec. 

The  money  raised 
by  the  sale  of  tim- 
ber cut  by  tenant 
for  life  impeach 


Lee  V,  Alston. 

(T^HIS  cause,  reported  ante^  vol.  i.  p.  194.  came  on  agaia  upon 
the  Master's  report. 


The  Master  reported  that  the  timber  cut  had  sold  for<£665. 
-  .  And  the  question  was,  whether  Mrs.  Lee,  as  entitled  to  the  in- 

to be  paid  to  the    heritance  in  tail,  though  with  intermediate  remainders  which  might 
next  taker  of  the  arise,  was  entitled  to  the  money.    , 
inheritance, 

*?ettrr  Mr  Manpield  and  Mr.  Llovd  insisted,-that  under  the  cases 
mainders  that  '  of  Udall  V.  Udall,  Aleyn  81.  and  Bemck  v.  Whitjield,  3  P.  W.  267. 
might  arise. 

8uch  tenant  cutting  timber  will  lead  to  an  account,  but  where  no  more  timber  has  been  cut 
than  charged  by  the  bill,  and  admitted  by  the  answer,  the  money  shall  be  paid  without  costs. 

it 


IN  THE  High  Court  of  Chancert, 

it  bad  been  always  held  that  the  first  taker  of  the  inheritance  was 
entitled  to  timber  fallen  by  storm^  or  by  the  act  of  the  party. 
That  in  Garth  v.  Cotton,  S  Atk.  751.  it  was  held  otherwise  on  ac- 
count of  the  collusion  ;  and  in  Ifilliams  v.  Duke  of  Bolton,  (stated 
in  Mr.  Cox*8  note  on  3  P.  W.  268.)  it  was  on  account  of  the  Duke 
himself^  who  cut  the  timber,  being  entitled  to  the  inheritance.  In 
this  case.  Sir  Rowland  AUton  had  no  right  to  lay  out  the  money 
upon  the  inclosure,  he  ought  to  have  charged  the  estate  agreeable 
to  the  act  of  parliament. 

Mr.  Solicitor-General  2LnA  Mr.  Selzsn/n,  for  Sir  Rowland  Alston, 
pnncipally  argued  that  this  was  not  a  case  for  costs ;  the  Master 
not  having  found  any  timber  cut  but  what  was  stated  in  the  bill^ 
and  admitted  by  the  answer. 

Lord  Chancellor  said  he  continued  of  the  opinion  he  was  of, 
that  if  a  party  cuts  timber  on  an  estate  on  which  he  is  not  entitled 
80  to  do,  it  will  draw  an  account :  that  he  must  suffer  himself  to 
be  considered  as  the  bailiff  of  the  remainder-man;  on  the  other 
hand,  the  remainder-man  must  take  the  money  he  got  for  it; 
whereas,  in  an  action,  he  might  have  the  real  value  of  the  timber. 

He  admitted  that  the  case  of  Bewick  v.  Whitjield,  had  settled 
the  law  on  the  point  of  timber  fallen  by  tempest,  4'c*  and  ordered 
the  money  to  be  paid  to  the  plaintiff,  but  without  costs  (a). 

(a)  In  conformity  with  the  deter-  tenant  for  life,  entitled  to  timber  for 

niiiation  in  this  case,  ante,  vol.  i.  194,  repairs,   conid  not  sell  the  same  to 

it  was  held,  in  the  case  of  G<ncer  v.  reimburse  himself  for   expences  in- 

Efre,  Coop.  Ch.  Kep.  156,  that  the  currcd  in  repairs. 
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1789. 


JLes 

i. 

Aufoir. 


Williams  t?.  FARRiNGfroN. 


[39] 

Lincoln's-Inn 
Hall,  15th  Die. 

T)ILL  by  the  husband  of  the  Coote  East  Indiaman,  on  the  part  If  a  bill  be  for 

^^  of  the  owners,  against  the  captain,  praying  an  account  of  discovery  of  mat- 
.  iivi*  /*i*  ^'^1  /*  ters  oenai  at  com* 

goods  pat  on  board  by  him  or  for  his  account,  m  the  course  of  mon  law,  or  by 

die  outward  and  homeward  bound  voyage,  beyond   his  privilege  statute,  the  de- 
allowed  by  the  company ;  in  order  to  ascertain  freight  due  to  tlie  ^«n<Ja"^  "^e^  "ot 

owners.  ...  but  it  will  be  ad- 

An  answer  had  been  put  in,  to  which  exceptions  had  been  taken,  mitted  on  excep- 

The  defendant  submitted,  and  put  in  a  further  answer,  except  as  '***°'  ♦  ^°*  ^^V^ 

to  so  much  as  interrogated  with  respect  to  the  cargo  put  on  board  ^  penalty  expn-ea 

the  vessel  beyond  her  privilege,  insisting  he  was  not  bound  to  nn-  between  the  first 

fwcr  as  to  that,  as  it  would  subject  him  to  penalties  both  to  the  *"^  second  an- 

king  and  the  company,  but  not  setting  forth  the  penalties  or  the  tion7s  ^ken  to  ^ 

statutes  inflicting  them.  the  second  an- 

swer for  not  dis* 
covering,  the  exceptions  shall  be  allowed,  and  the  party  is  bound  to  discpver* 

d2  Ai 


V, 


J9  Cash  Arovbd  and  Dbtbrminko 

I79O0  At  tfie  time  of  putting  in  the  first  answer^  the  time  limited  for 

suing  the  penalties  to  the  crown  was  not  elapsed,  but  it  was  at  the 
time  of  the  second  answer  put  in ;  and  exceptions  having  been 
WAMmQTOfi,    taken  to  the  second  answer,  the  Master  reported  it  sufficient^ 

exceptions  were  taken  to  the  Master*s  report,  which  came  od 
now. 

Mr.  Attorney-General  and  Mr.  Abbot  contended — that  the  an- 
swer, in  this  case,  was  not  sufficient,  lliat  even  in  the  cases 
where  a  defendant  may  plead  or  demur,  if  he  chooses  to  answer, 
he  must  put  in  a  full  answer.  Here  he  refuses  to  set  forth  what 
cargoes  he  put  on  board,  lest  he  should  be  liable  to  penalties ; 
but  he  does  not  state  what  the  penalties  are,  whether  they  are  by 
statute,  or  only  by  contract,  which  is  not  sufficient ;  as,  in  order 
to  afford  the  excuse,  they  must  be  penalties  by  operation  of  law. 
In  Honeywood  v.  Selwin,  3  Atk.  276.  some  specific  penalties  were 
pointed  out. 

2dly.  The  limitation  of  the  penalty,  though  it  had  not  expired 
at  the  end  of  the  first  answer,  had  at  the  time  of  the  second ;  so 
that  the  defendant  was  not  then  liable  to  any  penalty  upon  making 
the  discovery. 

Mr.  SoUcitor'Generaly  for  the  defendant — said  he  had  always 
understood  that  where  a  party  submitted  to  exceptions,  be  was 
not  supposed  to  submit  to  all  that  were  taken,  but  that  he  only 
put  in  an  answer  to  such  of  them,  as,  with  his  former  answer^ 
made  a  full  answer. 

The  second  answer  having  reference  to  the  first,  and  making 
with  it  one  answer,  if  he  was  not  liable  at  the  time  the  first  was 
put  in,  to  answer  a  particular  interrogatory  in  the  bill,  he  could 
£  40  1  not  become  so  afterwards.  And  the  Master,  in  this  case,  has  re- 
ported the  answer  sufficient  to  a  common  intent. 

The  bill  here  is  by  the  husband  of  the  ship,  on  behalf  of  the 
owners,  and  claims  on  their  behalf  freight  upon  the  captain's  in- 
vestments beyond  his  privilege ;  which  it  cannot  be  necessary  for 
the  defendant  to  answer,  because  the  freight  cannot  be  due  to  the 
plaintiff  or  the  owners,  the  whole  ship  being  freighted  to  the 
company.  The  captain  is,  therefore,  only  liable  to  the  company, 
to  whom  the  captains  enter  into  very  heavy  securities  not  to  ex- 
ceed their  privilege.  The  bill  is,  therefore,  merely  to  render 
the  defendant  liable  to  these  penalties.  In  order  to  be  supported^ 
a  bill  ought  to  shew  that  the  plaintiffs  have  an  interest  in  the  sub- 
ject. 

Mr.  Mitford,  as  amicus  curiity  mentioned  a  case  of  Mason  y. 

Murray^  which  was  a  bill  for  an  account  of  the  sale  of  a  book^ 

,  the  defendant  having  demurred  on  account  of  penalties,  the  bill 

was  amended,  waving  the  penalties }  but  the  defendant  insisted  he 

still 
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stfllwas  not  liable^  as  the  king's  share  could  not  be  wared ;  but  1789. 

in  the  mean  time  die  limitation  havbg  expired,  and  exceptions  ^-t^^/-^ 

being  taken    to    the  second    answer  on  that  account,   Master  Wiluami 

Pechel  allowed  die  exceptions,  and  no  exception  was  taken  to  his  FARRuicvoir. 
report. 

Lord  Chancellor  thought  where  a  bill  tended  to  charge  a  de- 
fendant with  a  crime^  and  make  him  liable  to  a  penalty,  if  the 
crime  or  penal^  is  created  by  the  common  or  statute  law,  the  de- 
fendant need  not  plead  or  demur  to  it,  but  upon  exceptions  to  the 
answer  be  might  insist  he  was  not  liable. 

But  the  time  for  suing  the  penalty  being  expired  at  the  time  of 
die  second  answer  being  put  in,  he  thought  the  defendant  liable  to 
answer  as  fiu*  as  the  penalties  to  the  crown  extended. 

Exceptions  to  the  Master's  report  allowed  (a). 

(c)  The  modern  cases  apon  this  sab-      note  to  the  case  of  Shepherd  v.  Rohertt^ 
ject  In  which  the  doctrine  has  been      post,  ^39. 
considered  are  coUected  in  a 


Earl  of  Lonsdale  and  Others  v.  Church  and  Another. 


B 


[41  ] 

Rolls. 

ILL  by  the  trustees  for  repafring,  S^c.  the  harbour  of  WhitC"  ^  receiver  of  a 
'  haven,  against  the  late  receiver  and  treasurer  of  the  duties  public  trust  (hav» 
thereof,  and  his  surety,  for  an  account  of  sums  of  money  received  *"8  ■  **^^^ 
and  disbursed,  and  of  interest  received  on  balances,  from  time  to  ^b^uces  in  Ms 
time,  in  his  hands.  hands,  is  acconnt- 

The  case  upon  the  bill,  answer,  and  evidence,  appeared  to  be  able  to  the  tms- 

r  II  '     rr  tees  for  interest 

^asfoUows:  made  attr*  hit 

By  7  jinn,  the  trustees  for  the  time  being,  or  eleven  or  more  salary. 
of  them,  were  audiorised  to  appoint,  by  writing,  a  collector  or 
collectors  of  the  duties,  ^c.  for  repairing  the  harbour;  and  the 
aums  received  by  him  or  them,  were  to  be  paid  over  to  a  receiver 
or  receivers,  to  be  appointed  bv  the  said  trustees ;  and  it  was 
enacted,  diat  the  trustees  should  take  of  the  collectors  and  're- 
ceivers, sufficient  security  for  duly  collecting  the  duties,  and  ac- 
counting for  the  same ;  and  the  collectors  and  receivers  were  to  be 
allowed  for  their  pains  in  the  office,  as  much  as  the  trustees 
should  think  proper,  not  exceeding,  for  all  together,  1  ^d,  in  the 
pound. 

In  1782,  the  defendant  Church  was  appointed,  by  the  trustees, 
clerk  and  receiver,  at  a  salary  of  ^60  per  aim.  in  the  room  of 
Speddingf  who  had  acted  not  only  in  that  capacity,  but  also  as 
treasurer;  and  Spedding  having  at  that  time  a  sum  of  «£l,6^« 
l6f.  3|^.  in  bis  hands,  the  same  was,  by  the  direction  of  the 
trosteeai  paid  into  the  bauds  of  the  plaintiff  Dixon  (one  of  them) 
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]  78g«.        as  a  banker,  iuio  whose  hands  the  defendant  Church  was  directed 
^^-^^ '         to  pay  the  surplus  monies  in  his  hands  from  time  to  time,  and  in 
Earl  of         consequence  of  his  appointment,  the  defendant  Church,  with  the 
0N9UALB       defendant  Benn,  as  his  surety,  entered  into  a  bopd,  in  tlie  penalty 
Church.    •    of  .£l,0(X),  for  the  due  receipt  of  the  duties,  to  make  regular  pay- 
ments to  the  tradesmen  of  the  harbour,  and  to  give  a  fair  account 
of  his  receipts  and  disbursements,  and  pay  the  balance  thereof  to 
the  trustees,  or  as  they  should  appoint. 
[  42  ]  The   defendant  received  the  duties,    and  passed  bis  accounts 

yearly  till  1784,  when  he  was  appointed  treasurer  as  well  as  re* 
ceiver,  and  the  sum  of  .£2,041.  l6s,  S^d.  then  in  the  bands  of 
Dixon  J  was  paid  over  to  him  as  treasurer :  and  upon  passing  bis 
accounts  in  1785,  there  appeared  to  be  in  his  hands  (inclusive  of 
the  money  received  from  Dixon)  a  balance  of  «£2,071.  75.  8|cf. 
and  he  was  then  requested  to  give  a  further  security,  which  he  did, 
by  entering  into  a  bond  with  the  said  Benn  as  his  surety,  in  the 
penalty  of  £3,000,  for  the  execution  of  the  said  appointment. 
And  again,  in  1787>  the  balance  in  his  hands  being  further  in- 
creased, he,  with  the  same  surety,  entered  into  a  third  bond  to  the 
trustees. 

About  the  26th  February,  1788,  the  plaintiffs  removed  the  de- 
fendant Church  from  his  said  appointments. 

The  defendant,  by  his  answer,  admitted  that,  during  the  execu- 
tion of  the  said  appointments,  he  placed  out  several  sums  of  money, 
being  part  of  the  balances  in  his  hands,  from  time  to  time,  on 
securities  at  interest,  which  interest  was  received  and  disposed 
of  by  him  for  his  own  use ;  and  said  he  conceived  he  had  a  right 
so  to  do,  not  having  been  called  upon  by  the  trustees  to  pay  the 
same. 

In  March  1788,  three  several  actions  were  brought  on  the  bonds, 
and  the  defendant  Church  held  to  bail  thereon ;  and  afterwards 
the  present  bill  was  tiled  for  an  account  of  the  balances,  from 
time  to  time,  in  defendant  Church's  hands,  and  the  interest  made 
thereon,  and  praying  that  the  securities  should  be  assigned  to  the 
plaintiffs. 

The  cause  was  heard  last  term. 

Mr.  Mitford,  Mr.  Graham,  and  Mr.  Bolton,  for  the  plaintiffs* 
The  plaintiffs  only  call  upon  the  defendant  to  answer  interest  as 
far  as  he  has  made  it.  It  is  a  point  of  equity,  that  where  a  roan 
makes  interest  of  the  money  of  another,  be  shall  pay  the  interest 
he  so  makes  of  it.  The  defendant  had  a  salary  of  £60,  might  have 
left  the  money  dead,  and  he  would  not  be  answerable  for  interest ; 
but  where  he  makes  it,  whether  in  the  character  of  trustee,  execii- 
[  43  ]  ^^^>  ^^  otherwise,  he  must  pay  the  interest.  1  P.  W.  140.  Rat' 
filiffe  V.  Grave$,  I  Vem.  197.  Lee  v.  Lee,  2  Vem.  548.  Hicks 
y.  flicks,  3  Atk,  274.     NetjPton  ▼.  Bennet,   ante^   vel,  i.    p.  359, 

'  jerkins 


Earl  of 
L0N8DALS 

r. 
Church. 
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Perkins  v.  jBtfy/i/o//,  ibid.   p.  375.      Treves  v,  I'owmhend,   ibid.  1789. 

p.  384.  Forster  v.  Fonter^  ante,  vol.  ii.  p.  61 6.  Bates  w^Kingf 
SO\h  October^  1789.  This  case  is  very  difi'erent  from  that  of  a 
banker,  because,  in  that  case,  no"  one  can  be  deceived^  as  he  knows 
by  the  course  of  the  trade  he  is  to  receive  no  interest. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Romillj/,  for  the 
defendants. — Under  the  acts  of  parliament,  the  trusts  are  to  be 
executed  by  not  less  than  24  trustees:  here  are  but  21  trustees  ' 
plaintiffs,  and  one  defendant.  For  any  thing  that  appears  on  the 
record^  the  trustees  to  whom  the  bonds  were  given  may  still  be 
trustees.  Unless  the  plaintiffs  had  deduced  a  title  to  «ue  under 
the  bond,  they  have  not  made  such  a  case  as  will  authorize  the 
Court  to  make  a  decree.  It  is  true  the  defendant  has  submitted 
to  an  account,  but  if  they  refuse  to  take  the  account  in  the 
manner  in  which  he  offers  to  give  it,  he  is  not  bound  by  the  sub* 
mission. 

The  case  of  Forster  v.  Forster,  was  not  that  a  receiver  should 
pay  interest  which  he  had  made,  for  in  fact  he  had  not  made  any  ; 
but  that,  not  having  paid  the  money  as  he  ought,  according  to  the 
order  appointing  him  receiver,  he  should  account  for  the  same. 
The  other  cases  are  of  persons  invested  with  the  character  qf 
trustees,  and  if  they  make  interest,  they  undoubtedly  must  pay  it. 
We  admit  if  the  defendant  is  a  trustee,  he  must  pay  the  interest 
made ;  but  if  the  trustees  gave  him  an  express  authority  to  make 
interest,  tliey  shall  not  call  upon  him  for  that  interest ;  and  there 
is  sufficient  evidence  in  this  case  for  a  court  of  law  to  presume 
there  was  a  contract  between  tlie  parties,  that  the  defendant  should 
not  pay  interest. 

Mr.  Mitford,  in  reply,  insisted,  that,  being  a  public  ofKcer^ 
the  defendant  was  a  trustee  for  the  public. 

This  day  bis  Honor  gave  judgment,  and  after  stating  the  case 
as  it  is  before  stated,  spoke  to  the  following  effect : 

The  question  is,  whether  tlie  receiver  is  not  liable  to  account 
for  the  interest  made  of  the  money  in  his  hands. 

The  first  objection  taken  is,  that  the  plaintiffs  have  no  right  to  [  ^^  ] 
call  upon  him ;  but  it  does  not  appear  who  could  have  a  right,  if 
the  present  plaintiffs  have  not.  No  such  objection  is  raised  by 
his  answer,  in  which  he  admits  the  right,  and  submits  (in  case  the 
Court  shall  think  proper)  to  pay  interest  for  the  balances  in  his 
hands.  I  am  therefore  of  opinion  that  he  is  estopped  by  his 
answer  from  this  objection ;  and  it  seems  to  me  that  the  plaintiffs 
are  persons  who  have  a  right  to  call  upon  him  for  the  account. 

Then  the  question  is,  whether,  from  the  nature  of  the  oflice, 
be  is  not  accountable  for  interest.  The  present  may  be  thought  a 
hard  case ;  but  the  only  (question  is,  whether  in  a  court  of  equity, 
he  maj  not  be  called  upon. 

This 
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lonbdali 
Church. 


.1789.  "  This  18  not  a  case  (like  that  of  Lord  Salisbury  v.  Wilkins)  (a)  of 

a  person  dealing  with  his  own  servant,  who  clearly  would  not 
have  a  right  to  call  upon  him;  for  if  a  gentleman  will  permit  his 
steward  to  make  use  of  the  money  in  his  hands,  he  certainly  shall 
not  call  upon  him  for  the  intermediate  interest.  So  if  these  per- 
sons had  been  dealing  with  the  clerk  on  the  subject  of  their  own 
money,  and  settled  accounts  with  4iim,  they  would  be  bound  by 
those  settlements.  But  that  is  not  the  case  here :  his  trust  was 
for  the  public,  to  exact  duties  from  all  persons  coming  into  the 
harbour ;  for  which  receipt  he  was  to  be  paid  at  the  rate  of  Is.  in 
the  pound.  Then  it  is  said,  that  the  trustees,  though  concerned 
for  the  public,  may  permit  him  to  make  interest  till  he  is  called 
upon  to  account  for  it;  but  the  mischief  to  result  from  this  would 
^  be  very  great:  it  might  put  it  out  of  the  power  of  the  person  who 
has  such  monies  in  his  hands,  to  answer  the  public  exigencies,  and 
might  give  him  public  money  in  such  a  way  that  the  public  could 
not  have  the  use  of  it.  This  cannot  be  shewn  more  strongly  than 
by  the  present  case ;  for  when  called  upon  to  account  and  pay  his 
balance,  the  receiver  could  not  answer  that  call,  because  the 
money  was  out  at  interest.  Then  he  objects  that  he  was  never 
called  upon  till  the  time  of  his  discharge : — the  question  has  no- 
thing to  do  with  the  notice,  but  whether  he  had  a  right  to  use  the 
money,  and  make  interest  of  public  property.  The  legislature, 
when  they  gave  him  Is.  in  the  pound,  (or  possibly  two,  if  he  united 

[  45  ]  both  offices,  as  it  seems  doubtful  whether  the  trustees  might  not 
allow  Is,  as  collector,  and  l5.  as  receiver)  could  not  mean  that  he 
should  make  interest.  I  think,  therefore,  in  order  to  the  example, 
he  ought  to  account  for  the  interest.  Not  being  accountable  for 
interest  would  be  a  temptation  to  receivers  not  to  be  ready  to  pay 
money  due  from  them  when  demanded. 

It  is  a  settled  rule  of  the  Court,  that  such  a  receiver  shall  pay 
in  Lis  balance  every  year ;  and  if  he  keeps  the  money  in  his  hands, 
he  is  answerable  for  interest.  He  is  bound  bv  his  bond  to  have 
the  money  ready  wheii  called  upon.  If,  therefore,  he  has  made 
interest,  he  has  done  it  contrary  to  the  intent  of  the  legislature, 
md  the  duty  he  owes  to  the  public ;   and,  therefore,   he  must 


(a)  This  caae  is  nsaally  known  by 
the  name  of  the  Earl  of  Salisbury  v. 
9Vilkm3on,  There  is  a  report  of  another 
point,  which  arose  in  the  catise,  l  Cox, 
1277.  by  the  name  of  the  Earl  qf  Salu- 
hay  y.  Cecil,  IVilkinson  havbg  died 
before  the  hearing.  It  appears,  from 
Lord  Eldoi^t  observations  in  Lord 
Chedicorth  v.  Edwards,  8  Ve«.  48,  that 
the  defendant  was  not  charged  with 
interest  in  consequence  of  the  pecu- 
liar circumstances  of  the  case.  tVU- 
hinsoH  had  from  time  to  time  informed 
Lord  iSalishury  what  money  was  in  his 
Mods,  and  undertaken  with  him  upon 


his  wish  that  there  should  always  be  a 
large  sum  in  his  bands,  for  which  he 
should  be'  responsible  from  time  to 
time.  It  was  a  case  therefore  of  prin- 
cipal and  agent.  Lord  Eldon,  how- 
ever, seemed  to  entertain  no  doubt 
but  that  a  steward  was  just  as  much 
liable  to  a  charge  of  interest  as  an]^ 
tmstee,  asaignee,  or  executor,  and,  ac- 
cordingly in  the  subsequent  case  of 
the  Eirl  of  Hardwicke  v.  Vamou,  14 
Vea.  504,  charged  a  steward  witli  in- 
terest and  costs ;  ride  alto  MMkdiUk 
y.  Sharlaudf  5  Ves.  87.  Beaumoni  r. 
BwUbee,  ib.  485^ 

answer 
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wswrer  for  the  interest  he  made,  notwithstanding  the  trustees  may         1789* 
have  been   negligent  in  not  calling  for  it  sooner ;  for  as  his  trust  ^^v^ 

was  to  have  the  monex  ready  when  called  upon,  he  must  make  it  t^^^  ^. 
good  for  so  much  as  he  has  received  above  his  salarj'. 


This  decree  was  affirmed  as  to  Jthe  principal  point,  upon  a 

re-hearing,   in    the    Sittings    at  the  Rolls,   after  /ii/ary.  Term 
1790  (a). 

(c)  See  all  the  cases  upon  this  sub-  tlie  case  of  Newton  v.  Bennety  ante, 

jeet  eoUeeted  in  tEe  Editor's  note  to  vol.  i.  36^. 


Church* 


Fox  V.  Mackreth.  IWuS'SSl 

fJPON  taking  the  account  decreed  in   this  cause  before  the  The  Court  ^ill 
^    Master,  tlie  defendant  admitted  a  certain  charge,  and  claimed  JJf^J'^Ion^^ 
allowaoces  by  way  of  discharge,    leaving  a  certain  balance  due  charge  aad  dit- 
from  him.     The  Master  had  not  made  his  report,  but  certified  the  chafge  ^R^*^ 
state  of   the  account.      Mr.  Solidtor-General  moved  this  day,  JJ^^i^^^^ 
that  the  defendant   might  pay  in  the  balance  thus  admitted  by  him  before  theBfastct 
to'  be  due,  into  Court,  in  analogy  to  the   practice  of  the  Court,  has  saade  his  re- 
where  a  sum  of  money  is  admitted  by  an  answer  or  schedule  to  ^'^^^^^^'Jf 
be  in   the  hands  of  the  defendant,  which  is  always  ordered  to  be  ^j^^  ggim 
paid  into  Court 

The  motion  was  opposed  by  Mr.  Selwyn,  who  insisted  there 
Dever  had  been  such  an  order,  till  after  the  Master  had  made  his 
report ;  till  which  time  the  sum  due  was  not  considered  as  ascer** 
tained.  That  as  to  delays  in  the  Master's  o£Sce,  there  were  other 
means  of  preventing  them. 

Lord  Chancellor  said,  the  motion  was  the  first  of  the  kind  he  [  ^  J 
ever  remembered.  That  where  money  was  admitted  to  be  in  a 
defendant's  hand,  the  Court  would  order  it  to  be  paid  in  for  safe 
custody ;  but  here  no  specific  sum  was  ascertained.  With  respect 
to  delays,  it  was  frequent  to  apply  for  orders  for  the  Master  to 
proceed  de  die  in  diem,  but  at  present  he  could  not  make  the 

(0  Thompsoii  «.  Pybfivch,  10th  Mtareky  i79U 

Mr.  Mitftrd  mered,  that  certain  sums  admitted  by  defendant's  examinatioa 
la  be  in  his  haadi,  sboald  be  paid  into  Uie  Bank  in  trust  for  the  creditors. 

Mr.  Fcmbkuque  objected,  that  the  Master  not  having  made  his  report,  (he 
■M»tioii  was  irregular. 

But  Isrd  ChameUot  thought,  if  there  was  no  other  objection,  that  it  was 
reasooable ;  and  ordered  it  accordingly. 

(<]  L4».rd  Eldtm,  in  the  case  of  Quaf"     following  accoant  of  the  prog/ess  and 
rtU  ¥•  BaVmrd,  14  Yes;  177,  gave  the     present  state  of  the  doctrine  upon  this 

^olgscta 
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1789. 


Fox 

HlCfiRSTH. 


subject :  "  I  remember  when,  for  the 
purpose  of  getting  money  paid  into 
court  by  the  defendant,  it  must  have 
appeared,  neon  his  answer,  that  the 
money  was  due.  When  the  attempt 
was  made  to  extend  that,  by  a  motion 
for  payment  into  court  of  money,  stated 
to  be  due,  by  the  examination  of  tlie 
flefendant  in  the  Master's  office,  Lord 
Thmrlow  having,  in  some  instances,  re- 
fused, was  at  iast  prevailed  on,  with 
great  doubt,  to  grant  it :  but  upon  this 
■olid  ground,  tliat  if  it  appears  as  clear 
upon  that  examination,  looking  to  the 
Tights  and  interests  of  the  party,  that 
money  is  due  from  him,  as  in  the  other 
case,  npon  the  answer,  there  is  no  rea- 


son against  granting  the  appltcatioo  in 
the  one  case,  as  well  as  the  other.  The 
next  attempt  was,  where,  to  avoid  the 
principle  so  extended  to  the  examina- 
tion,  the  party  did  not  cast  up  his  sche- 
dule, and  to  that  length,  after  consi- 
derable hesitation,  the  practice  has 
arrived,  and  is  now,  at  least,  uniform ; 
but  the  result  must  be  clearly  verified 
by  affidavit,  collecting  clearly  the  re- 
sult of  the  schedule:  and  furnishing 
the  sum,  which  the  one  party  has  a 
right  to  demand,  and  the  other  is  bound 
to  pay."  See,  upon  tMs  subject,  Ro^- 
berts  V.  Hartley,  ante,  vol.  i.  57.  MUU 
T.  Hanson,  B  ves.  68.  91.  Hoe  T.  Giid- 
geon.  Coop.  Ch.  Rep.  304. 


liBOofaiVIim 
Hi^  Slst  Die. 

Creditor  obtain* 
ing  coods  from 
Us  debtor,  on 
credit,  jost  be- 
fore he  breaks, 
ihatt  not  proTe 
fo>r  the  residue 
without  giving  np 
ibe  goods* 


Ex  parte  Smith,  in  the  Matter  of  Lewis  and  Pott 


ER. 


T>£TITION  to  stay  the  dividend  until  Lovel,  a  creditor,  should 
•■•  account  for  the  value  of  goods  to  the  amount  of  £^10,  ob- 
tained from  the  bankrupts,  on  credit,  two  days  before  they  failed, 
and  on  suspicion  that  they  were  about  so  to  do ;  and  which  he 
insisted  on  detaining  as  a  part-payment  of  his  debt.  Lovel  was 
since  also  become  a  bankrupt,  and  his  assignees  also  insisted  on  a 
right  to  apply  these  goods  as  a  part-payment. 

Tjord  Chancellor  thought  Ixyoel  could  not  avail  himself  of  this 
advantage,  and  take  a  dividend  for  the  residue,  if  the  fact  should 
turn  out  as  stated,  and  therefore  directed  an  issue  to  try  the  fact. 
He  said  Ziovefs  assignees  stood  in  the  same  situation  with  Lovel  {a). 

(a)  Vide  Co.  B.  L.  7th  edit.  139. 


Lbcoln's-Inn 
BaU,«itA« 

CmEtor  admit- 
led  to  prove  costs 
tased  after  the 
commission,  on 
irerdict  obtained 


147] 


Ex  parte  Simpson,  in  the  Matter  of  Fletcher. 

TJETITIONto  be  admitted  to  prove  £111,  costs  in  two  ac- 
^  tions  on  different  policies,  against  the  bankrupt,  an  under- 
writer ;  in  one  of  which  there  was  judgment  by  default,  for  want 
of  a  plea,  and  upon  a  writ  of  enquiry,  \Q\hAugustf  1779>  the 
damages  were  assessed,  and  40s.  costs ;  in  the  other,  verdict  for 
the  sum  underwritten,  and  40s.  costs. 

The  commission  issued  'November  1780. — ^Final  judgment  was 
suspended  by  an  injunction  bill  in  the  Exchequer ;  but.  at  length, 
the  injunction  bemg  dissolved  on  the  merits,  the  judgment  was 
signed  1783,  and  costs  in  both  actions  taxed 

at  £11 1«  8i.  which  the  commissioners  refused   to  admit  to  be 
proved. 

Mr. 
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Mr.  Solicitor-General  and  Mr.  Mansfield  argued — that  this 
was  a  debt  subsequent  to  the  bankruptcy,  commencing  upon  the 
taxation;  and  therefore  could  not  be  proved  under  the  commission, 
aod  assimilated  the  present  case  to  that  1  Atk.  140.  and  Ex  parte 
Sneaps,  1  Co.  B.  L.  236. 

Mr.  Simeon,  in  support  of  the  petition^  argued — that  the  case 
£r  parte  Sneaps  was  costs  for  a  contempt  of  Chancery,  not  an 
action  at  law,  and  was  rightly  determined.  The  case  1  Atk.  ]40. 
has  been  over-ruled.  2  Bi.  Rep.  Idl7.  Cowp.  25.  158.  1  Wils. 
141.  Langford  v.  Ellis,  East.  1785.  1  Co.  B.  L.  227.  Lewis  v. 
Piercy,  lll.Bl.  29.  1  Co.  B.  L.  508.  in  which  bankrupts  had 
been  discharged  out  of  execution,  not  only  for  the  principal  debt 
due  before  the  bankruptcy,  but  for  the  costs  taxed  after  the  bank- 
ruptcy ;  and  though  the  point  had  never  been  determined  in  this 
Court,  on  petition,  it  was  a  necessary  consequence  that  the  credi- 
tor must  be  admitted  to  prove  such  costs  under  the  commission, 
or  otherwise  the  bankrupt  must  remain  liable  :  the  propositions  are 
convertible.  It  is  so  on  principle,  for  the  stat.  of  Ghster  gives 
the  costs  of  the  writ,  which  has  always  been  considered  as  the 
costs  of  the  whole  proceeding  at  law,  which  costs  had  a  reference 
to  the  verdict. 

Lord  Chancellor  doubted  before  the  argument,  and  inclined 
agaiust  the  petition ;  but  after  the  argument  he  made  the  order, 
sayings  tlse  point  had  been  determined  at  law  in  the  cases  cited. 
Whenever  the  judgment  is  recovered,  the  former  debt  is  at  an 
end  (a). 


1789. 


Exparte 
Simpson. 


(a)  The  doctrine  npon  tliU  subject, 
which  had  departed  from  the  old  de- 
terminatioDSy  has  k>een  lately  settled, 
upon    very  great  consideration,    and 
broDght  back  to  its  original  correctness. 
The  first  case  upon  the  subject  was 
Ex  forte  IWd,  before  Lord  Northing' 
ton,  cited  3  Wils.  370.  as  having  been 
after  a  verdict,  and  11  Ves.  651.  as  after 
a  nonsuit.    The  Editor  has  searched 
the  book  of  the  Secretary  of  Bank- 
rupts for  it,  but  without  success.    His 
Lordship  there  held,  th^t  until  judg- 
ment there  was  no  demand  at  law  for 
costs :  and  the  judgment  being  after 
tiie  bankruptcy^  there  was  not  a  debt 
at  the  date  of  the  commission,  and 
the  costs  could  n^t  be   proved.    In 
Walter  yf,  Skerloek,  cit.  3  Wils.  270.  «72. 
aad  11  Ves.  652.  in  which  (though  there 
is  some  confusion  in  the  reports  of  the 
case)  it  appears  thatupon  a  bankruptcy 
between  verdict  and  judgment,  it  was 
determined  that  the  costs  6ould  not 
be  proved,  not  only  because  they  were 
mliqiiidatedy  but  Ijecause  there  was 
^judgment*  And  by  analogy  to  these 


decisions,  Lord  Thurlow^  in  the  above 
cited  case  of  Ex  parte  Sneaps,  held  that 
the  taxation  constituted  the  demand. 

3ut  this  sound  and  correct  doctrine 
was  afterwards  broken  in  upon  by  the 
present,  and  the  several  cases  above 
cited ;  to  which  must  be  added,  Hurti 
V.  Meady  5  T.  R.  365.  Philips  v.  Brown, 
6  T.  R.  282.  fVatts  v.  Hart,  1  B.  &  P. 
134.     WUlett  V.  Pringle,  2  N.  R.  190. 

Upon  this  question,  however,  coming 
on  before  Lord  Eldon,  in  the  case  of 
Ex  parte  HUl,  11  Ves.  6^.  2  N.  R. 
191.  n.  his  Lordship,  after  a  luminous 
and  elaborate  review  of  all  the  cases, 
expressed  his  decided  approbation  of 
the  rule,  as  originally  laid  down  by 
hord  Northington;  and  held,  that  where 
tliere  was  a  verdict  and  judgment  after 
bankruptcy,  in  an  action  previously 
brought,  costs  could  not  be  proved. 
His  Lordship  afterwards,  in  the  case 
of  Ex  parte  CharUSf  16  Ves.  256.  where 
there  had  been  a  verdict  for  damages, 
and  a  commission  issued  before  the 
ju^^ent,  held  that  there  was  not  a 
sufficient  debt  to  support  a  commis- 

■ioni 
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JBx  pmit 

SiMPfOII. 


iioB;  but,  as  his  opinloii  contradicted 
•o  many  cases,  and  particalarly  that  of 
Longford  ▼.  EUis^  his  Lcrdslup  eranted 
t  case :  opon  which  the  Court  of  Ring's 
Bench  oertiiied  against  the  debt,  14 
East,  197.  This  decision  has  been  fol- 
lowed by  Buss  V.  Gilbert^  S  M.  ^  S.  70. 
and  fValker  t.  Barnes,  5  Taunt  778. 


1  Marsh.  346.  and  the  case  of  Exwaie 
SneapSf  by  the  King  ▼.  Dams,  9  East, 
dl8.  where  it  was  decided  that  the  costs 
of  a  suit,  directed  to  be  paid  by  an 
award  made  before  the  bankruptcy, 
but  which  were  not  taxed  till  afler» 
conld  not  be  proved  under  tlie  com- 
mission. 


fowedi  and  be 
dtaUlprorehis 
whoUdebt* 

[48] 


BtU,  an  ths  mm  Ex  parte  CongaltoN|  in  the  Matter  of  Elizabeth  Tyler. 

CrcfBtor  borrowi  J^LIZABETH  TYLER  carried  on  the  business  of  a  navj* 
wM^^^i^idi  he  X-i  agent,  and  as  such  was  employed  by  the  petitioner.  On  the 
Myswitfainte-  11^  November,  1784,  by  an  account  delivered  from  her,  it  ap- 
^  cst»  alter  a  secret  peared  she  was  debtor  to  the  petitioner  <£312.  Is.  lOd.  which  the 
^^tL^^^'iouk  P^^^**®**  directed  her  to  invest  for  him  in  stock.  On  the  13th 
j[2^^[4paid,  November,  her  nephew  informed  him  the  stock  was  bought,  and  a 
akall  be  consider-  copy  ^  a  broker's  note  was  sent  him  to  that  effect,  which  he' 

!?!?Jfi°?l?^  ^^    imagined  clear  proof. 

On  the  20th  November,  1784,  the  petitioner  applied  to  Eliza^ 
heth  Tyler  to  lend  him  £l63,  which  he  repaid  her  with  five  per 
cent,  interest  thereon,  after  a  secret  act  of  bankruptcy  committed 
by  her. 

The  petition  was  to  be  let  in  to  prove  the  whole  debt  due  from 
Elizabeth  Tyler  to  the  petitioner,  the  stock  having  litver  been 
bought* 

It  was  insisted  against  the  petition,  that  the  £l63,  must  be  de« 
ducted  from  the  sum  to  be  proved,  as  having  been  paid  the  peti- 
tioner by  Elizabeth  Tyler;  and  that  the  re-payment  being  after  a 
secret  act  of  bankruptcy,  was  a  nullity,  and  not  protected  by  the 
itatnte,  as  it  was  not  in  the  usual  course  of  trade.  The  balance, 
tiierefore,  must  be  struck,  as  it  was  at  the  time  of  the  bankruptcy 
unvaried  by  the  payment  after  it. 

Lord  Chancellor  said,  it  was  manifest  the  £l6S  was  a  loan,  and 
no  payment,  that  having  been  repaid,  though  after  the  secret  act 
of  bankruptcy,  it  was  to  be  considered  as  if  the  money  had  never 
been  lent;  and  ordered  the  petitioner  to  be  admitted  to  prove  his 
whole  debt  (a). 

(a)  Vide  Co.  B.  Li  rth  ediu  555.    See  the  case  cited  in  Cojt  v.  Morganp 
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n  n  Mr.JnitleeAatif 

FOOLE  V.  KUDD,  IbrjUrdCAflM* 

rpHIS  was  a  petition  to  set  aside  a  contract  for  the  purchase  of  Money  paid  in 

-^    an  estate,  which  had  been  heard  by  Mr.  Justice  BuUer  sitting  •*  earnest  at  a 

for  Lord  Chancellor^    on  the  day  of  petitions  before  term.     A  JJndordeied*tofe 

question  arose,  at  the  hearing,  whether  a  sum  of  money  paid  at  hdd  ont  in  tiie 

die  auction,  was  to  be  considered  as  a  part  of  the  purchase  money,  foods,  ia  I^^Jt 

and,  therefore,  the  seller  'to  have  the  benefit  accruing  by  a  rise  SSSSiMaanl^ 

of  the  fund  in  which  it  was  invested,   or  the  purchaser  was  to  and  tbe  vendor  * 

have  that  advantage ;  upon  which  Mr.  Justice  BuUer  took  time  S"'^*^^^^! 

to  consider,  and  upon  the  first  cause  day  in  the  term  gave  judg-  faSii'^ 

flMUt. 

Mr.  Justice  BuHer  said,  he  hacf  taken  time  to  consider  it,  on 
account  of  its  being  a  matter  of  great  importance,  and  that  he 
was  not  sufliciently  informed  as  to  4ie  rule  that  had  been  Jaid 
down :  that  the  first  thing  to  be  considered  was,  whether  the 
G>urt  had  laid  down  any  rule :  if  it  had,  it  ought  to  be  abided  by  ; 
for  he  was  a  great  enemy  to  making  nice  distinctions  between 
cases  before  the  Court,  and  those  already  determined  :•— that  Mr. 
Mitford  had  referred  to  a  case  of  lyOyley  v.  The  Countess  of 
Powis,  (ante,  vol.  ii.  p.  S2.)  but  that  the  report  was  so  short, 
that  he  could  not  tell  whether  that  case  was  precisely  the  same  as 
the  present.  It  only  appeared,  that  the  money  was  laid  out  by 
Lord  Beauchamp,  and  it  seemed  to  be  laid  out  upon  his  applica- 
tion. That  the  general  rule  laid  down  was,  that  it  was  considered 
as  being  in  payment,  and  if  so,  it  was  indifferent  which  side  ap- 
plied that  it  should  be  laid  out.  That  it  appeared  that  was  not  a 
new  case,  for  that  Sir  Thomas  Sewel  had  made  several  such  orders,  t  ^  ] 
and  the  money  paid  in  was  already  considered  as  in  part-payment. 
This  obviates  the  doubt  as  to  the  vendor,  who  must  always  take 
the  stock  as  he  can  find  it.  Another  circumstance  in  this  case 
makes  it  clearer,  that  the  money  was  paid  into  the  hands  of  the 
auctioneer,  who  paid  it  to  the  agent  of  the  vendor;  therefore  the 
general  rule  has  f>revailed,  that  let  the  money  be  laid  out  as  it  will, 
it  is  a  payment  for  so  much  of  the  purchase-money.  And,  if  laid 
out  without  opposition  from  the  seller,  it  must  be  presumed  to  be 
with  his  assent.  If  laid  out  under  the  authority  of  the  Court,  it 
will  be  binding  on  both. 

Another 
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1790.  Another  ground  on  which  the  ,  petition  must  be  dismissed  is, 

that  it  comes  after  a  decree  for  a  specific  performance. 


Poole 

RvDo.  His   Lordship  was   going  into    other  merits   of  the  petition, 

when  it  being  alledged  that  the  parties  had  agreed  to  draw  up  the 
order  agreeable  to  the  opinion  he  should  pronounce  on  the  sub- 
ject of  the  money  laid  out ;  he  ordered  the  petition  to  be  dis- 
missed (a). 

(a)  The  snbflec^aent  cases  are  col-      tftf  ▼.   The  CotmteMS  of  PowUf  ante, 
lected  in  the  Editor's  note  to  D^Oy*      vol.  ii.  33. 


IMty  1st  Fffr. 


Malcolm  v.  Martin  and  Others. 


Testator HvUig  TpJTRICK  MALCOLM,  late  of  the  island  of  Autigua, 
J^^^J^UJg^  -^  deceased,  made  his  will,  dated  l6th  August,  1785,  and 
^^beaUrUng;  thereby  gave  to  his  sister  Janet  Mackenzie,  (since  deceased,)  the 
then  another  interest  of  «£  1,000  sterling  for  her  life,  and  at  her  decease,  that 
il2?^oii^2c^ln-  sum  to  be  equally  divided  between  the  plaintiffs  the  Malcolms.— 
tnMt  to  be  paid'  He  also  gave  to  the  children  of  Mr.  John  Glass,  deceased,  and 
to  the  children  of  fh^  children  of  Mrs.  Lyon,  deceased,  (who  were  defendants,)  the 
foV^f"1^n*tht'  interest  of  £1,500  for  life,  to  be  equally/ divided  between  them, 
principal  to  be  und  at  their  decease,  the  same  to  be  divided  betwixt  the  grand* 
divided  among      children  of  each  Mr.  Glass  and  Mrs.  Lyon ;  and  appointed  die  de- 

tiie  g^^-chit      fendant  Samuel  Martin  and  other  executors.    The  testator  died 

dren  ot  J.  o.  ana  .     ^mr\f 

Mrs.  I.  lit.  the     iOth  August,  1785.  ,  .       . 

j^acy  is  only  a  John  Glass  died  in  the  life-time  of  the  testator,  leaving  no 
legacy  ®^  fjJJ^  children  surviving  him,  but  having,  at  the  time  of  his  decease,  and 
!S!°^  interest*  of  the  decease  of  the  testator,  five  grand-children  by  his  daughter 
to  be  paid  to  the  ^gnes,  who  was  married  to  Thomas  Sandeman,  and  who  died  be- 
rfSjfiS'  ^^4**^  ^^^^  ^^^  father,  and  also  one  grand-child  by  another  daughter,  Ann 
etui,  not  AtUigua  Glass.  These  grand-children  of  John  Glass  were  defendants. 
interest    9d.  Agnes  Lyon,  the  testator's  sister,    also  died  in   bis  life-time, 

^MP^ingno  leaving  three  children  all  now  living;  and  defendants,  of  whom 
^  J.G.  [  ^^  3  one,  Robert  Lyon,  had,  at  the  decease  of  the  testator,  nine  chil- 
the  diUdren  of      dren,  one  of  whom  was  since  deceased ;  the  other  eight  were  de- 

Mrs.  JL.  shall  take  r^nJant- 
^1,^  whole  interest  *c**^***'^* 

lor  their  Uves ;  The  bill  was  filed  by  the  plaintiflF  against  the  acting  execu- 

sothing  passing  (or,  and  the  several  other  defendants,  chaining  that  the  legacy  of 
cbiMmtiifthe  ^^f^^  g'^®"  ^°  ^^^  defendants,  children  of  Mr.  Glass  and  Mrs. 
dMtfaofalU  Lyon,{oT  life,  remainder  to  the  grand-children,  ought  to  be  consi- 

dered as  currency  of  the  island  of  Antigua,  where  the  testator  had 
lived  upwards  of  £0  years,  and  where  he  died ;  and  claiming  the 
legacies  given  to  Janet  Mackenzie  for  life,  with  remainder  over  to 

Ihem. 

'Die 
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The  defendaots,  who  claimed  as  grand-children  of  Mr.  Glasi^ 
submitted  by  their  answer,  that  their  parents  being  deceased,  a 
moiety  of  the  legacy,  in  sterling,  was,  with  the  interest  thereon,  to 
be  declared  to  belong  immediately  to  them  and  the  said  defendants, 
the  grand-children  of  Agnes  Lyon :  and  that  upon  the  death  of  the 
three  children  of  A^nes  Lyon,  the  other  moiety  should  be  divided 
among  them,  or  if  the  Court  should  be  of  opinion  that  no  part  be- 
came payable,  but  that  the  three  children  of  Agnes  Lyon,  were 
entitled  to  the  interest  for  life,  either  with  or  without  benefit  of 
survivorship,  hoped  they  should  be  declared  entitled  subject  to 
their  interests. 

The  defendants,  children  of  Agnes  Lyon,  claimed  the  whole 
interest  of  the  legacy,  as  sterling  money,  for  life,  with  benefit  of 
survivorship,  and  prayed  that  the  same  might  be  secured  for  their 
benefit,  and  that  of  the  other  parties. 

The  cause  came  on  at  the  Rolls,  6th  July,  1788,  when 

Mr.  Selwyn  and  Mr.  Daniel  argued  for  the  plaintiffs,  That  the 
legacy  to  the  defendants  of  «£  1,500  not  having  the  word  sterling 
annexed  to  it,  must  be  paid  only  in  the  currency  of  Antigua,  and 
for  this  they  cited  the  case  of  Saunders  v.  Drake,  2  Atk.  465. 
where  a  testator  living  in  Jamaica,  gave  legacies  to  be  paid  in 
sterling  money,  and  gave  two  legacies  immediately  following,  (one 
of  which  was  plaintiff's)  generally,  and  afterwards  other  legacies, 
to  be  paid  in  sterling  money ;  Lord  Hardwicke  held  the  plaintiff's 
legacies  to  be  of  currency  only ;  and  that  of  Pierson  v.  Garnet, 
(ante,  vol.  ii.  p.  38.)  where  legacies  given  generally,  in  Ireland, 
were  decreed  to  be  legacies  of  Irish  currency,  not  sterling.    . 

Mr.  Mitford  and  Mr.  King,  for  the  children  of  Mrs.  Lyon,  ar- 
gued. That  they  must  take  the  whole  interest  for  their  lives.  The 
testator  expressly  says,  the  principal  is  not  to  be  divided  till  after 
the  decease  of  the  children  of  both,  and  there  being  no  children 
of  Glass  at  the  testator's  decease,  it  is  clear  only  the  children  of 
Mrs.  Lyon  can  answer  the  description.  The  intention  clearly  was, 
that  the  children  of  Glass  and  Lyon  should  take  the  whole  interest 
before  the  grand-children  should  take  any  thing.  If  this  was  other- 
wise, the  whole  fund  would  not  be  divided  in  the  same  manner. 
By  this  way,  all  the  grand-children  will  take ;  on  the  contrary  con- 
struction it  may  happen  that  only  some  of  them  may  take. 

Mr.  AingejLwd  Mr.  Hatton,  for  the  grand-children  of  Mr.  Glass, 
contended,jliat  the  children  of  Mrs.  Lyon  were  entitled  to  only 
a  moiety,  and  that  their  clients  were  entitled  to  one  moiety  imme- 
diately. It  was  not  known  to  the  testator,  when  he  made  his  will, 
that  Glass  had  at  that  time  no  children.  He  meant  to  divide  the 
fund  between  the  children  of  Glass  zud  Lyon,  and  then  to  give  it 
to  the  grand-children.    It  is  a  tenancy  in  common  between  the  two 

stocks^ 
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1790*  Blocks,  and  one  stock  being  extinct^  the  representative  must  take 
that  moiety  immediately ;  for  if  the  children  of  Lj/on  are  entitled 
for  life^  it  must  still,  after  their  decease,  be  divided  per  stirpes :  and 
if  a  moiety  is  remaining  to  be  divided^  the  grand-children  of  both 
will  take  per  capita. 

On  the  1  St  February,  his  Honour  gave  judgment  to  the  follow* 
ing  efiect : 

The  question  is  with  respect  to  the  interest  of  the  grand-childreii 
of  Glass  and  Imoh.  It  is  clear  they  are  not  to  take  till  after  the 
r  53  1  failure  of  the  cnildren ;  it  is,  therefore,  unnecessary  at  present  to 
decide  how  they  will  take  them.  Although  the  fund  is  not  given 
to  the  survivors,  it  cannot  go  over  till  the  death  of  the  children  of 
both.  Mr.  Ainge  contended  there  was  a  difference  between  the 
claims  of  the  issue  of  Mr.  Glass  and  Mrs.  Lyon ;  that  difference 
was  argued  in  Wicker  v.  Mitford,  (reported  in  Mr.  Hargrave*8 
Tracts,  p.  513.)  The  tenancy  in  common  implied  in  the  will, 
can  only  extend  to  the  interest ;  but  the  principal  being  only  given 
over  after  the  death  of  the  children,  occasions  a  necessity  to  coa- 
sider  it  as  a  joint-tenancy.  A  case  not  cited  proves  the  principle, 
that  the  words  of  a  will,  if  they  will  bear  a  sensible  construction, 
must  be  taken  in  that  sense.  Blackler  r.  Webb,  2  P.  W.  383. 
where  Lord  Chancellor  King  said,  that  to  determine  the  grand- 
children to  take  per  stirpes,  would  be  to  go  too  much  out  of  the 
will.  Thomas  v.  Hole,  For.  25 1 .  is  to  the  same  effect.  In  Jach^ 
son  V.  Clarke,  Lord  King  thought  himself  bound  by  the  words  of 
the  will.  The  words,  here,  are  the  interest  to  the  children  of 
Glass  and  Mrs.  Lyon  for  life,  and  after  their  decease  the  principal 
to  be  divided  among  the  grand-children.  I  must  declare,  therefore, 
that  the  interest  of  the  £l,500  must  be  divided  among  the  children 
of  Mrs.  Lyon  during  their  lives  (a). 

2.  Then  the  testator  by  hb  will  has  given  some  legacies  describ* 
ed  as  sterling,  others  (among  which  this  is)  without  that  descrip^ 
tion ;  I  am  satisfied,  by  the  case  of  Saunders  v.  Drake,  that  1 
must  declare  the  sterling  legacies  are  to  be  pud  in  sterling  money^ 
and  the  other  in  Antigua  currency  (ft). 

3.  There  is  a  question,  whether  the  interest  should  be  Antigua 
interest,  or  the  interest  of  the  Court.  In  Pierson  v.  Garnet,  Sir 
Lloyd  Kenyon  gave  interest  at  4  per  cent,  though  he  decreed  Jtbe 
legacies  to  be  currency.  In  Saunders  t.  Drake,  it  was  decreed 
according  to  the  custom  of  the  island,  but  that  point  does  not  ap- 
pear clearly  in  the  Register's  book.  The  point  v?as  not  argued  m 
Fierson  v.  Garnet.  It  is  not  proper  to  decide  on  this  point.  If 
I  was  sure  it  would  go  further,  I  would  decide  the  point.  There 
have  been  several  cases  upon  the  point  decided  differently.  Staple^ 

(a)  The  cases  npon  this  snbject  are         (b)  As  to  this,  vide  Pierum  v*  GarnA^ 
e«Uected  in  a  note  to  the  case  of  PhiU      aote,  toI.  iu  38. 
ItjM  T.  G«rf  A,  post,  64. 

ton 


IN  THE  HlOH  CoUBT  OF  ChANC£RY«^ 

ton  V.  Conway,  1  Ves.  427.  It  appears  that  was  upon  contract^ 
not  a  legacy^  English  interest  only  was  given.  In  Holme  v.  All* 
bright f  cited  in  Boddam  v.  Ryley,  (ante,  vol.  ii.  p.  2.)  Indian  in- 
terest was  given.  If  the  matter  was  res  Integra,  I  think  there  is  no 
reason  for  giving  more  than  the  usual  interest  given  by  the  Court. 
What  is  the  ground  on  which  the  Court  gives  A  per  cent,  interest  ? 
That  the  fund  is  supposed,  in  the  course  of  the  year  to  come  into 
die  hands  of  the  executor,  and  that  the  executor  can  make  4  per  cent. 
of  it  here.  If  it  was  made  out,  indeed,  that  the  fund  was  abroad, 
and  greater  interest  made,  it  might  be  otherwise.  But  I  am  rather 
disposed  to  postpone  the  decision  of  this  point. 

His  Honour  afterwards  decreed  the  interest  to  be  M  4  per 
cent.  (a). 


^ 


(m)  The  cases  vpon  this  subject, 
vhin  are  coDtradictory,  were  exa- 
Biaed  by  Sir  W.  Grant,  in  Bwrke  v. 
UiduttB,  10  Ves.  SSO.  It  appears  that 
the  mere  bequest  of  a  legacy  in  a  fo« 
mgn  conotry,  does  not  give  it  with 
tbft  rate  of  interest  of  that  country. 
la  thai  case  there  being  a  fund  'm'Enf^ 
UaA,  and  another  in  Jtunaica,  as  the 
legatees  sued  in  England  they  were  held 
not  entitled  to  Jamaica  interest.  The 
principle  upon  which  interest  is  com- 
puted upon  legacies,  from  a  year  after 
the  death  of  the  testator,  being  the 
pfcsBiaptieri  that  the  property  U  got 


in  at  that  time,  and  is  making  inte- 
rest ;  but  the  Court  could  not  presume 
that  the  executor  was  making  Jamaica 
interest.  In  Rayntcnd  v.  BroadbeU,  5 
Ves.  199.  indeed.  Lord  Aoss^,  upon  a 
legacy  directed  to  be  paid  in  Jamaica 
currency,  gave  interest  accordingly. 
But  that  turned  upon  the  particular 
circumstances  of  the  case,  the  proper- 
ty having  been  in  Jamaica  some  time, 
and  while  there,  carrying  Jamaica  in- 
terest, and  having  been  remitted  upon 
advantageous  terms,  in  tbe  course  of 
exchange,  giving  a  profit,  at  least 
equal  to  Jamaica  mterest. 
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Peters  v.  Erting  and  Otliers. 

^HE  plaintiffs  are  the  executors  of  Thomas  Moffat,  late  of  New^  Creditor  having 
•■•  port  ia  Rhode  Island,  M.  D.  deceased,  and  the  defendants  power  to  obtain 
execotors  of  John  Erving,  late  of  Boston  m  Massachusets-bay,  ^e™of  an  liJEl 
(KMoe  of  them  resident  in  England,  and  others  b  America)  and  fican  ioyalist*s    , 
tiw  executor  of  John  Moffat  deceased.  debt  out  of  his 

Jilomaf  Mq^a/,  the  plaintiff's  testator,  being  possessed  of  a  ^^^^^^"^ 
ooQsiderable  estate  in  America,  and  being  a  loyal  subject  of  Eng-  being  referred  to 
kmdf  enteredj 

fendant  a  testator,  unccu  iuy\,ik  «/ii«y,  i/vi«/,  im  uic  Dum  vi  •&««>9f«'  make  it  available 

MoMsaehusets  currency,  being  the  value  of  «£l,477.  \0s^  English  as  far  as  may  be: 


csuiirc  tu  ^z#/cc#«cu,  «uu  uciu^  a  tvjai  suiur|w»  vt  mui^^-  Dcmg  reierreu  lo 

I,  with  Other  persons  into  a  bond  to  Erving,  the  dc-  thatproperty  by 
itator,  dated  29th  July,  1765,  in  the  sum  of  ^1,975  ^,,V?j^^/;^.mi 
*s  currency,  being  the  value  of  «£l,477.  \0s^  English  as  far  as  may  I 
money^  for  securing  payment  of  ^84.  1 3s.  4d.  currency,  equal  to  but  when  the 
£738.  15s.  £ifg/fVA  money,  and  being  obliged  to  withdraw  himself  S^^STi 
from  America^  m  May  1775,  arrived  in  Great  Britain,  and  died  at  property,  no 
Wesiminiter,  14th  March,  1787.    Erving,  though  a  loyalist,  was  fcches  can  be  im* 

'  '  o'  t>  J        9  puted  to  hUn ;  hu, 

therefore,  shall  not  be  restrained  by  iiyunction  from  prosecuting  his  suit  here ;  although  the 
debtor  shall  have  liberty  to  make  use  of  the  creditor's  name  to  obuin  the  warrants  to  make 
them  available  as  fiir  as  nay  be. 
VoL.IIIp  R  perpiilted 


^44  CAittf  ARGiJBD  AND   DlTIftMINBD 

'    1790.         {yennitted  to  stay  in  Jmerica  (being  vei^  old  and  inOrm^  and  gi?ui|( 

wv^  security  for  Lis  good  behaviour)  till  his  death  in  the  year  1786. 

t  PuTBRi         The  other  obligors  in  the  bond,  lived  in  America,  and  they,  or 

dRTiNo  and      •^"^  ^f  ^^^^  ^^^  P^i*^  P^''^  of  ^he  debt,  so  that  there  remained  a 
Othira.         balance  due  1*6  the  defendants  of  about  ^259-    Upon  thb  bond 
the  defendants  brought  their  action  in  die  Kin^s  Bench,  agaiost 
4be  plaintiff  as  executor  of  Moffat. 

The  plaintiff  filed  this  bill  for  an  account  of  the  money  really 
paid,  and  for  vn  injunction  to  restrain  the  defenfdants  from  proceed- 
ing on  the  boM :  stating,  that  the  plaintiff  "^  testator  had  consider- 
[  4 J  ]  able  property  in  America^  (which  the  bill  particularised)  and  that 
the  persons  who  opposed  his  Majesty's  government  in  America, 
passed  sundry*  acts  of  Assembly,  having  the  force  of  laws,  whereby 
all  persons  who  had  withdrawn  from  the  States,  now  called  The 
Vmted  States  qf  America,  into  tlie  dominions  of  the  King  of 
Great  Britain,  were  declared  aliens,  and  to  have  incurred  the  for- 
feiture of  their  goods,  chattels,  and  real  estates ;  and  by  the  said 
laws,  it  was  enacted,  that  all  debts  justly  due  from  the  forfeiting 
persons  to  any  snbject  of  the  States  of  America,  should  be  pay- 
able out  of  the  forfeited  estates ;  it  further  stated,  that  the  whole 
property  of  plaintiff's  testator  was  forfeited  and  sold,  subject  to  his 
debts ;  and  that  his  estates  were  sufficient  to  have  paid  his  debts ; 
that  therefore  the  defendants  had  been  paid,  or  might  have  been 
paid  the  whole  of  the  debt 

Before  the  coming  in  of  the  answer,  the  defendants  moved  to 
dissolve  the  injunction,  which  was  continued  on  plaintiffs  depo- 
siting a  certificate  of  the  commissioners  of  American  claims,  of 
doctor  Moffafs  losses,  as  a  security. 

The  defendants  here,  by  their  answers,  stated,  that  they  did  not 
know,  till  informed  by  the  bill,  that  Moffat  had  property  iu  Ame^ 
rica,  and  denied  that  they  could  have  received  payment  of  the 
bond  from  the  States. 

The  defendants  in  America,  say,  that  at  the  time  of  ifie  for- 
feitures, warrants  might  have  been  obtained  for  payment  of  the 
debts,  but  that  they  would  not  now  produce  more  than  four  or  fiv» 
shillings  in  the  pound. 

Mr.  Solicitor-General  now  moved  to  dissolve  the  injunctioiL 

Mr.  Mitford  and  Mr.  Richardson,  for  the  plaintiff  shewed 
cause. 

The  executors  in  America  state  what  Moffafs  property  sold 
for,  and  acknowledge  several  payments  to  have  been  made.  Thej 
admit  that  Moffafs  estates  were  forfeited,  subject  to  his  debts } 
but  say  they  could  not  obtain  payment,  because  the  estates  were 
appropriated  to  other  purposes;  and  that  the  warrants  obtained  in 
America f  would  not  have  been  paid,  and  were  not^  nowj  worth 

more 
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more  than  four  shillings  in  the  pound. — To  that  extent,  we  M 
deariy  entitled  to  relief. 

This  'question  came  on  before  your  Lordship  in  Wright  v.  Nutif 
post,  826.  and  1  H.  Bi.  123.  where  your  Lordship  said,  theparl^ 
had  an  eqoity,  as  far  as  the  debtor's  property  could  be  made  avail- 
tUe.  Even  stupposing  the  warrants  to  be  worth  only  four  shilling^ 
in  the  pound,  we  shall  shew  there  were  effects  to  pay  the  debt. 
The  ette^ta  sold  for  «£  1,370,  the  balance  due  is  but  £^59^ 

Mr.  Solicitor-General  and  Mr.  Hart^  for  the  defendants. — It  ii 
stated  too  high,  when  it  is  stated  that  the  defendant  Erving  wai 
an  American  subject ;  he  took  part  with  this  country ;  his  sons 
came  away,  but  he  being  old,  continued  there  till  his  death. 

During  MoffaCs  life-time,  he  never  desired  the  creditors  X6 
a|q>ly  tfiere,  or  even  informed  them  he  had  American  property ; 
bat  pdd  money  on  account  of  the  bond ;  so  that  whatever  may 
be  ttie  case  of  a  debtor  who  points  out  to  bis  creditor  a  fund  from 
wUdi  ht  may  be  ^aid,  this  is  not  that  case ;  and  the  executor 
cadoot,  tfi  the  distance  of  13  or  14  years,  refer  the  creditor  to 
ttoUfiBiid. 

AMloi^fa  it  is  admitted  diat,  in  1775,  the  defendant  might  hav6 
had  a  remedy,  in  America,  if  referred  thither  at  the  time,  there 
11  now  no  fond.  The  executors  swear,  that  if  warrants  had  been 
obtained,  they  would  not  now  have  been  worth  more  than  four  or 
fi?e  shillings  in  the  pound. 

lard  CAancdlor  said,  he  thought  if  the  creditor  could  bon&Jide 
obtain  any  thing  there,  he  ought  so  to  do.  The  query  here  i^, 
whedier,  now,  any  thing  cafn  be  obtained;  but  the  defendiants 
swearing,  tiiey  did  not  know  of  the  debtor's  property  there, 
till  the  filing  of  the  bill,  no  laches  can  be  imputed  to  them  for 
not  applying  to  a  fund  of  wbidi  they  were  not  informed. 

The  iiganction  vi^as  therefore  dissolved,  the  certificate  to  be 
returned,  and  the  plaintiffs  to  be  at  liberty  to  use  defendant's  name, 
to  obtain  warrants  for  payment  in  America,  and  make  them  avaiU 
able  as  fiur  as  might  be  (a). 

(c)  Vide  fVfigki  t.  KM^  post,  326,  and  the  Editor's  not«. 


Si 


<79Ql. 


V. 
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Others, 


Tmralb  tr.  Ross. 


[  ^7  ] 


BILL  praying  an  injunction  to  stay  trial  on  a  bond,  dated  Action  at  1ii# 
IstlforcA,  1766,  and  given  by  the  plahitiff,  to  the  defendant  <«  •  bond  |;lf *itf 
Mm,  in  the  penalty  of  £5,000,  with' a  condition  underwritten  to  J^tiH^^JSt  fSf 

oMi^r  ^at  (oiv' 
die  red|fi»tiaDof  oblifee^a  cethd  ^  truM)  appointed  to  an  office,  abc  reatfaincd  by  Ai* 
joDcUoo  I  bot  may  be  pleadid  at  law  ia  orday  to  try  wiMtlier  tbr  coaiideriillott  #t#  0&r« 
rapt. 

s  «  the 


>7 


1790. 


9. 

Roil. 


the  following  effect :  Whereas,  oiv  the  of  last  December,  th« 
abo?e  bounden  James  Thrale  was  (on  the  resignation  of  Charles 
Gordon,  Esq.)  appointed  his  Majesty's  consul  to  the  State  of 
Tunis,  it  is  thereupon  agreed,  that  if  the  above  bounden  James 
Thrale,  his  executors,  i^c.  shalLpay  to  George  Ross  (the  defend- 
ant) out  of  the  salary,  .£200  per  annum,  which  annuity  is  to  be 
in  trust  for  the  said  Charles  Gordon,  during  his  life;  and  as  long 
as  the  said  James  Thrale  shall  emoy  the  office,  as  to  £50  to  itfor- 
garet  Gordon,  wife  to  the  said  Charles  Gordon,  and  ,£150  to  the 
•aid  George  Moss,  to  pay  the  debt  due  to  him  from  the  aaid 
Charles  Gordon;  then  the  bond  to  be  void. 

r 

Mr.  Solicitor^Gemral,  Mr.  Mansfield^  and  Mr.  $teel,  shewed 
cause  against  dissolving  the  ii\junction. 

They  contended  that  the  bond  was  upon  a  bad  consideration  \  , 
and  that  a  jury,  from  the  recital,  would  see  what  that  consideratioa 
was ;  that  it  was  manifesdy  a  bond  given  for  the  resignation  of  an 
office,  that  the  plaintiff  'might  be  appointed  to  it ;  and  cited  the 
case  of  Hanington  v.  Duchatel,  (ante,  vol.  i.  p.  1£4)  that  it  was 
iufficient  to  support  an  application  here,  that  though  it  mi^t  be 
pleaded  at  law,  it  never  had  been  so  done,  lliat  in  the  case  of 
marriage  brokage,  there  could  be  little  doubt  but  it  would  be 
pleadable  at  law,  yet  it  never  had  been  so  pleaded;  and  there 
was  not  a*  doubt  but  this  Court  would  entertain  a  jurisdiction  in 
that  case. 

But  Lord  Chancellor  was  of  opinion  that  it  ought  to  be 
pleaded,  in  order  to  try  the  question  whether  the  consideration  was 
cpiTupt;  saying,  that  in  case  it  should  appear  to  be  for  the  resign 
nation  of  the  office,  that  might  be  sufficient :  if  it  was  for  the 
appointment  it  would  be  still  stronger,  and,  therefore 

Dissolved  the  injunction  (a). 

,   (a^  See,  upon  this  subject,  the  eases  cited  in  tbe  Editor's  note  to  U^ni^gtpfi  Xp 
JhuwUel^  cit  sop.  ^ 


CM) 


WVNDHAM   V.  WyNDHAM. 


what  sbDald  be 

to  he  retaned  to  htr  of  her  portioa;  and  to  hivest  the  residue  in  funds,  to  pay  her  the  tn- 

Icrest  for  Ufc^  theato  iMy  the  interest  to  his  niece,  for  life,  then  to  pay  the  principal  to 

..her  chUdren,  if  any,-  it  not  to  the  younger  children  of  H.  fF.  fF.  if  any,  if  not  to  the  de- 

jfiadaiit  fV»  W.  and  gave  the  residne  of  bis  efiects  to  his  wife.   The  niece  and  nephew  had 

■idflier  of  then  chUdren.    The  intermedfaite  interest,  fVom  the  death  of  the  niece  to  that 

.  of  tho  fiepkdw,  shaU.  not  foUow  the  pihsdpol,  bnt  lail  into  tho  nsidve,  tad  fO  to  the 

.  irife't  f  Mo^too  ■s.i^ieMOiiai  ettatt  of  tho  tcatator  undispOsOd  of.   .       .  '  . 


W6uld, 


t!9  THB  High  Couftt  op  CrancerV.  M^ 

Would,  as   hid  trustees,  settle  an  account  of  what  he  had  in  the  ]  790. 

public  fiinds,  bonds,   mortgages,  or  securities,  and  after  paying  ^^v-*/ 

nis  dear  wife  Catherine  WyndnamfV/\izXf  by  their  marriage  articles,      WYwdoabc 
was  to  be  repaid  her  of  her  fortune,  to  vest  the  remainder  in  the      Wtwdham. 
poblic  funds,  in  trust,  and  the  interest,  as  it  became  due,  to  pay 
to  his  Idear  wife  for  life,  and  after  her  decease,  to  his  depr  niece 
Ann  CopCf  (meaning  the  lady  of  Sir  Richard  Cope,    Bart.)  for 
life,    but  if  she  should    die,  leaving  any  child,  or  children,  he 
desired  they  would  pay  the  principal  to  them ;  but  if  she  should  die^ 
without  any  child  or  children,  he  then  left  it  to  the  younger  children 
of  his  nephew  Helyar  fVadham  fVyndham  if  he  should  have  any, 
if  not,  he  then  left  it  to  his  cousin  (the  defendant)  Wadham  Wynd^ 
ham.     He  gave  and   bequeathed  all  the  rest,  (after  giving  some 
specific  legacies)  of  his  plate,  jewels,  household  furniture,  coaches, 
chariots,  horses,  stock  on  his  farm,  cows,  and  every  thing  else 
be  had  any  property  in,  to  his  dear  wife,  and  appointed  her  ex- 
ecutrix. 

IVadham  Wyndham  died  in  October^  1 759 ;  the  trustees  paid  the 
wife  what  was  due  to  her  under  the  settlement,  and  invested 
•£1,008  and  other  sums  in  the  5  per  ce/?/.  iiai?A:  stock  and  other 
Amds,  and  paid  the  interest  to  Catherine^  the  wife,  during  her 
life.  She  died,  and,  by  will,  made  the  defendant  Huntley  sole 
executor. 

The  trustees  paid  -the  interest  to  I^dy  Co/)e,  during  her  life ; 
and  she  dying  witliout  children,  and  Helyar  IVadham  IVyndhatn 
being  then  unmarried,  the  principal  money,  laid  out  in  the  funds, 
vested  in  IVadham  Wyndhamy  subject  to  the  contingency  in  favour 
of  Hdyar  Wadham  f^yndham's  younger  children,  if  he  should 
have  any.  Helyar  Wadham  Wyndham  afterwards  died  February, 
1784,  without  children;  and  a  doubt  having  arisen,  whether  the 
inteiest  of  the  funds,  from  the  death  of  I^dy  Cope^  to  that  of 
Helyar  Wadham  Wyndham,  belonged  to  Wadham  Wyndham,  or  f  W  ] 
fell,  as  undisposed  of,  into  the  residue  of  the  testator's  estate :  it 
was  paid  into  the  hands  of  Messrs.  Hoaresj  and  the  present  bill 
filed,  by  the  surviving  trustee,  to  have  the  opinion  of  the  Couft  ou 
that  question,  which  was  solely  between  the  defendants. 

Mr.  Solicitor-General,  for  the  defendant  Huntley  executor  of 
the  wife,  contended  that  this  interest  was  undispose(i  of,  and  fell 
into  the  residue.  He  cited  Green  y.  Ekins,  2  Atk.  473,  and 
Houghton  V.  Harrison,  ibid.  p.  S9Q. 

Mr.  Miiford  and  Mr.  Stratford,  for  the  defendant  Wadham 
Wyndham. — ^The  interest  between  the  death  of  Lady  Cope  and 
Helyar  Wadham  Wyndhmn^  passes  by  the  will,  and  belongs  to 
Wadham  Wyndham.  The  intention  of  the  testator  appears  Id 
be,  to  give  every  thing  that  remains  at  the  death  of  Lady  Cope, 
to  her  children,  if  she  had  any ;  and  all  that  he  gave  to  the  chil- 
dren 


Wynohak 


1790.  dren  of  Lady  Cope,  he  meant  to  go  to  the  children  of  Hetuar 
Wadkam  Wyndham,  and  if  he  had  no  child,  then  to  Wadnam 
fVj/ndham,  who  is  substituted  for  the  children  of  Lady  Cope,  or 
Helyar  fVadham  Wyndham.  TTie  gift  to  Wadham  Wyndham,  19 
9  residuary  fund,  as  to  the  property  of  which  the  interest  is  given 
to  the  Mvife  for  life.  The  rule  of  not  being  in  abey^ce,  does  not 
apply  to  this,  as  to  a  freehold  estate.  It  could  not  be  the  inten- 
tion of  the  testator,  that  the  interest  should  go  differently  from  the 
principal;  where  he  did  intend  it  to  go  differently,  be  gave  ths 
principal  to  the  trustee ;  but  where  he  did  not  so  give  it,  he  meaq^ 
It  to  follow  the  principal;  aqd  interest  on  a  particular  remainder 
will  follow  that,  as  the  interest  on  the  general  residue  will  thai 
general  residue :  but  here  the  particular  residue  can  never  go  witli 
the  general  residue,  being  vested  in  Wadham  fVyndham. 

Lord  Chancellgr  thought  it  surprising  that  there  was  no  case  in 
which  this  question  had  occurred ;  but  said,  where  interest,  till  an 
event  arrived,  was  not  disposed  of,  it  must  fall  into  the  rendue : 
9s  suppose  the  testator  gave  a  bond  to  a  particular  person,  not  to 
vest  in  him  till  a  given  time,  the  intermediate  interest  must  vest  io 
the  executor ;  and  if  a  residue  was  given  in  the  «ame  way,  the 
interest  would  also  go  to  the  executor. 
[  60  ]  An  account  must  be  taken  of  the  intermediate  interest,  as  a 

part  of  the  testator's  general  personal  estate  (a). 


(a)  The  case  of  DeBcramfti  v.  Tom' 
^inMf  determined  in  1784,  cit  post, 
Tol.  iv.  1^0.  does  not  seem  to  haye 
been  cited  in  the  present  case,  though 
in  point.  In  Stuave  v.  Ctmliffe,  post, 
Yol.  iv.  144,  Lord  Commissioner  Eyre, 
and  the  rest  of  the  Conrt,  cited  the 
present  case,  as  conclusive  upon  the 
point :  and  it  may  noMr  be  considered 
as  established,  that  if  there  be  a  fiiod, 
trbfcthor  residuary  or  particular,  given 


to  A,  for  Ufe,  and  afterwards  upon  n 
contingency  which  does  not  take  effect 
upon  the  death  of  the  tenant  for  life, 
the  intermediate  interest  is  an  interest 
undisposed  of,  and  therefore  falls  inlQ 
the  residue:  and  no  dictinction  be« 
tween  a  general  residue,  or  a  parti; 
ciilar  part  of  a  residue  severed  for  the 
purpose  of  being  a  productive  fund, 
so  as  to  create  an  interest  to  the 
ten^t  for  life,  has  prevailed. 


S.G. 
9  Cox,  SSS. 

iinooln's*Ina 
HaU,  ist  Mmreh. 

The  Conrt  will 
not  give  a  i^jtdn- 
tanmce  for  die 
time  previous  to 
the  report  of  the 
fttfaer  not  being 
of  ability  to  main- 
tnhi  the  children, 
except  on  very 
particular  cir- 
^pLHitancei. 


Andrews  v.  Partinoton. 

THE  grandfather,  haviuj^  given  several  legacies,  gave  tbe  re^ 
sidue  to  his  grand-children  at  21,  and  the  produce,  in  the 
mean  while,  to  the  trustees,  for  their  maintenance,  and  appointed 
four  trustees,  of  whom  the  father  was  one. 

Mr.  Partington,  one  of  the  trustees,  had  expended  c£400  a 
year  for  10  years,  in  the  mainteni^ce  of  the  children,  previous  to 
any  report  as  to  the  ability  of  the  parent- to  maintain  them.  And 
the  question  now  was,  whetlier  he  should  be  allowed  the  sum  so 
advanced,  and  whether  any  maintenance  should  be  allowed  tfaa 
^h^dfen  b^ort  the  jeport. 

Mr. 


IN  TMii  IliGii  Court  of  Chancery. 


Mr.  Mitford,  Mr.  Mansfield,  and  Mr.  Graham^  for  the  trus- 
tees, insisted  that  the  words  of  the  will  were  imperative  upon  the 
trustees  to  allow  a  maintenance  to  the  children ;  and  that  this  had 
been  done,  and  particularly  referred  to  a  case,  Fitzgerald  v.  Caret/, 
Mich.  1770. 

Lord  Chancellor  said,  although  where  there  had  been  a  bigoted 
father  who  would  not  (m)  educate  the  child  in  the  protestant  re- 
ligion, the  allowance  had  been  made  to  the  trustees,  it  was  con- 
trary to  all  rules,  that  the  interest,  vested  in  the  children,  should 
be  applied  to  their  maintenance  in  the  lifetime  of  the  parent. 
That  this  would  amount  to  a  gift  to  the  pareut  of  so  much  as  should 
be  necessary  for  the  maintenance,  and  the  father  being  a  trustee^ 
ean  make  no  difference.  Fie  therefore  ordered  the  reference  to 
be  only  as  to  the  ability  of  the  parent,  and  what  would  be  neces- 
Mty  for  the  future  maintenance  of  the  children  (a). 

But  afterwards,  by  consent  of  the  children  in  England,  and 
adult,  their  proportions  were  ordered  to  be  paid  (i). 

(ai)  In  this  case  the  father  coald  not  edncate  the  child,  as  he  was,  at  bit 
father's  death,  abroad  ;  where  he  had  been  obliged  to  conllnuc,  and  had  no  pro- 
Tbion  under  liis  father's  will.    Vide  3  Vet.  733. 


1790. 


(a)  The  rales  laid  down  in  the  pre- 
sent and  other  cases,  Hughes  v.  Hughes^ 
ante,  vol.  i.  387,  HiUsw.  Chapman^  ante, 
▼oiJi.95l,P«/f/oniv.Hi(iiier,po8t,416, 
kave  not  only  been  departed  from  in 
■odem  practice,  but  it  has  been  stated 
(SVcs.  733.)  that  Lord  Thurlow  him- 
self changed  his  opinion    upon    the 
aabject.    At  present  the  Court  looks 
with  great  liberality  at  the  peculiar 
circomstances  of  each  case,  and  will 
mke  snch  order  as  the  rule  prescribed 
by  the  testator  justifies,  and  the  con- 
duct  and   situatioa    of  the    parties 
allow.     Mundy  ▼.  Earl  Howe^  post, 
yroU  iw.  2i3.    Hoste  ▼.  Pratt,  SVes. 
730.      Sisifm    ▼.    SfiaWy    9  Ves.    285. 
CoUh  ▼.  Blackburn,  ib.  470.     Maberly 
T.  Turtoa,  14  Ves.  499.     Jervoise  v. 
Sift,   Coop.  Ch.  Rep.  52.     Mainte. 
nance  therefore  will  be  allowed  even 
where  there  is  a  direction  for  accn- 
amlationy  and  the  principal  with  the 
aecnmnlation  to  be  paid  at  twenty-one, 
where  some  or  one  of  the  children 
mmt  take  the  property  by  survivor- 
ship, all  being  considered  as  having 
an  eqnal  chance.    Fairman  v.  Green, 
loyii.  45.    Ex  pmrte  KMle,  11  tei. 


604.  Aynsworth  V.  Pratchett,  13  Ves. 
S'it,  Enat  v.  Barlow,  14  Ves.  10)i. 
Stretch  v.  Watkins,  1  Mad.  Rep.  253. 
But  if  there  is  a  gift  over  it  cannot  be 
done  without  the  consent  of  the  le- 
f:[atee,  which  was  taken  in  Cavendish 
v.  Mercer,  5  Ves.  195  n.  Fendall  v. 
Nash,  ib.  198  n.  and  the  oircumstanco 
that  such  legatee  has  a  gift  by  anotlier 
part  of  the  will  makes  no  difference. 
Fairman  v.  Green,  Ex  parte  Kebble. 
Nor  if  the  children  arc  not  all  tba 
persons  amongst  whom  it  is  to  go,  as  in 
Sir  F.  Eden*$  case,  where  Lord  RoMlyn 
had  directed  it,  but  Lord  Eldon  after* 
wards  refused  to  continue  it,  as  futuro 
children  then  unborn  might  be  the  per- 
sons to  take  part  of  it,  cit-  11  Ves.  48, 
604.  Errington  v.  Chapmany  i  2  Ves. 
20  ;  for  which  reason  the  case  of  Fenm 
dall  V.  Nash,  cit.  sup.  was  improperly 
determined,  as  the  principal  and  in* 
terest  might  npou  certain  contingen- 
cies, have  gone  to  individuals  whd 
were  not  in  existence. 

(6)  See  post,  401,  for  another  very 
important  point  which  arose  in  this 
cause. 


Andrbwi 
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*M  Cases  Aboubd  and  Obteriu^eo 

1790. 

-  Ellison  and  Wife  v.  Cookson* 


8.  C.  -«^TT 

1  Fet.  jviu  100.    npHIS  causci  which  had  been  heard  before  Lord  Kenyan ^  when 
•   « CV«,  «o.        •■-    sitting,  as  Master  of  the  Rolb,  for  Lord  Chancellor^   87tfc 
Liii«)ln'8-Iiin     Feb.  1788,  and  the  bill  dismissed,  (vide  ante,  toI.  ii.  p.  307.)  Wa» 
""•"'^^''^•^ow  reheard. 

Where  t  father  .  It  appeared  that  Mr.  Coot^on  had  ao  elder  daughter,  whowaa 
fives  a  sum  to  his  married  at  the  time  of  the  will  and  instructions,  who  at  her  mar^ 
f*?*^""!*''  **^?**'»  "ag^   ^^'^  *  portion  of  £5J000,  and  whose  name  was  not  men^ 

And  afterwards       *:        j  •    .l        -n       •     ^       ^* 

gives  an  equal       tioned  m  tqe  will  or  instructions. 
i»am  as  a  portion, 

it  is  presnned  to  Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Graham^  for  the  plahw 
Aconrt^S^B!"^  tiffs,— Tlie  question  is,  whetlier,  under  the  circumstances  of  this 
in  order  to  repel  ^^^f  the  legacy  of  jf  5,000  given  in  the  paper  of  instructions,  is 
the  presumption,  taken  away. 

"Thetmby^fl^  .^®  .^^  "^f  ™®*"  ^^  dispute  the  rule,  that  where  a  father,  by 
nottoanyhopeof  ^ili>  gives  his  child  £5flOO,  and  afterwards  pays  £5,000  as  a 
the  father,  as  to  portion,  this  is  an  ademption ;  though  it  will  be  otherwise  in  the 
doSVromScr  ?^^  ^'  *  stranger :  Powel  v.  Cleaver  (ante,  vol.  ii.  p.  499.)  But 
fnnd,  which  he  if  ther^  be  any  thing  to  shew  that  the  portion  was  paid  without  an 
nakes  known  to  intention  to  adeem,  the  mere  payment  will  not  amount  to  an 
the  party.  ademption,  Debeze  v.  Man,  (ante,  vol.  ii.  p.  165.)  where  a  very 

slight  conversation  was  held  sufficient.  Here  the  strongest  evi- 
dence arises  from  Bush*s  treaty  with  the  father,  that  he  intended 
to  give  his  daughter  a  further  fortune^  The  evidence  here  is 
stronger  that  he  did  not  mean'  to  adeem,  than  that  he  did.  But 
this  is  not  the  proper  tribunal  to  judge  of  that  evidence.  In  this 
case,  the  instruments  are  not  codicils,  they  are  all  on  one  paper, 
and  dated  on  the  same  day.  And,  for  the  six  years  that  the  father 
survived,  he  never  made  any  declaration,  that  he  intended  the 
£5,000  given  as  a  portion,  to  be  a  satisfaction  for  that  given  by 
the  will,  though  he  knew  at  the  time  he  gave  her  the  £5,000  por- 
tion, that  he  had  given  her  £5,000  by  the  will ;  be  therefore 
meant  to  keep  it  in  his  own  power,  during  his  life, 

Mr.  Solicitor-General,  Mr.  Mitford,    Mr.  Ridley,  and  Mr. 

Sichards,  for  the  defendant. — ^lliere  is  no  difficulty  in  settling  the 

^  £  6fi  ]        principle  upon  which  the  judgment  in  this  case  must  proceed,  that 

where  a  parent  has  given  a  siim  of  money  to  the  child,  by  will, 
•nd  afterwards  pays  an  equal  sum  upon  marriage,  such  payment  is 
an  adeiyiption.  A  consequence  of  this  rule  is,  that  the  parent  is 
supposed  to  be  conusant  of  it ;  and  that,  merely,  keeping  the 
will  by  him,  does  not  repel  the  presumption ;  for  it  is  a  settled 
rule  of  the  Court,  that  there  must  be  some  evidence  set  up  to 
rebut  the  presumption,  lliis  rule  may  in  some  cases  have  done 
imustice ;  but,  in  the  present  case,  it  is  impossible  that  it  should. 
Ine  state  of  the  testator's  family  was  this ;  he  had  four  sons  and 
fhree  daoghtjnrs^  th^  isldest  dau|^ter  was  married^   and  he  liad 

giv^ 
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given  her,  on  her  marriage,  £5fiOO,  he  takes  no  notice  of  her  in  1790* 
hit  will;  he  giTes  Hannah  and  Sarah  £5J000  each;  to  the  sons 
he  giTes  «£  10,000  each :  it  is  in  evidence,  that  Hannah  was  a  veiy 
favourite  child ;  but  he  certainly  meant  to  provide  equally  for  his 
daughters,  and  would  not  undertake  to  give  her  a  further  sumw~ 
Mr.  Buckf  in  his  letter,  says,  he  refused  to  promise  any  specific 
sum,  and  kit  plan  certainly  meant  to  refer  to  what  might  be  done 
io  future  by  bis  wife.  Mr.  Cookson,  afterwards,  says  Mr.  Buck 
has  mistaken  what  may  be  possible  or  probable  ;  but  he  would  not 
say  that  it  even  was  probable  that  the  further  sum  would  be  £5,000. 
It  was  to  await  the  chance  of  the  savings,  and  Mrs.  Cookson  was 
to  judge  of  the  merits  of  her  children,  though  he  might  think  it 
m^t  amount  to£5flOO,  but  the  father  has  by  no  means  undertaken 
ibr  that  sum.  If  they  have  not  made  out  a  claim  to  £5,000,  they 
cannot  claim  any  sum.  Then  the  presumption  stands  that  by 
gifing  the  £5,000  he  adeemed  the  legacy. — ^Then  it  is  said,  he 
could  not  mean  to  adeem  the  legacy  unless  he  struck  it  out  of  the 
will.  But  this  has  never  been  expected.  Suppose  he  had  died 
immediately  after  the  marriage ;  could  it  have  been  argued,  that  the 
%^(acy  was  not  adeemed?  The  living  till  1783  is  not  important* 
A  similar  length  of  time  has  never  been  held  to  be,  of  itself,  a 
circumstance  to  rebut  the  presumption.  Then  it  rests  upon  the 
amount  of  the  declarations,  which,  certainly,  do  not  amount  to  n 
promise  of  £5,000. 

Lord  Chancellor^ — At  first,  I  thought  I  ought  to  say  the  gift 
was^in  satisfaction  of  the  legacy.  Tlie  argument  is,  that  the  will 
is  a  distribution  of  the  testator's  property  among  his  children ;  and 
if  he  advances  the  proportion  to  a  child,  the  praumption  of  law  [  ^  3 
is,  that  the  provision  is  satisfied.  I  say  presumption  of'  law,  be* 
cause  it  is  put  that  it  is  proper  to  go  to  a  jury ;  but  that  would  be 
to  send  to  a  jury  a  presumption  of  law. — At  the  same  time  it  is  a 
presumption  capable  of  being  rebutted  by  evidence.  The  evi- 
dence, in  this  case,  may  be  drawn  from  the  language  of  both  gifts. 
The  plaintiff  must  shew,  he  meant  the  gift  to  subsbt.  Witb  re- 
spect to  the  treaty,  tha  use  of  it  in  evidence  is  to  shew  the  testa** 
lor's  intention.  The  struggle,  on  the  part  of  Ellison  the  father, 
is  whether  he  can  g^t  more  than  £5,0(X)  for  his  son,  after  getting 
an  undertaking  from  the  fiither  that  he  should  have  something 
more.  Buck  says  Mr.  Cookson  would  not  engage  for  any  specifie 
SQm ;  be  has  stated  the  conversation  a  little  too  widely,  though  not 
lor  <be  purpose  of /Hirpriae^  into  '^  equal  or  nearly  equal,"  which  is 
going  beyond  the  point  of  the  conversation.  The  furthest  engage* 
ment  does  not  contradict  the  latter  in  toto;  it  does  not  amount  to 
an  eiq;agement  that  the  future  sum  shall  be  equal,  or  nearly  equal ; 
it  leaves  it  with  the  idea,  that  it  was  possible  or  probable  that  it  would 
be  equal,  or  nearly  equal :  had  the  father  in  his  letter  left  it  thus, 
it  m^t  have  introduced  the  whole^-^but  he  goes  on  ^  that  be 
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1790. ,  told  him  his  plan,  which  was  to  be  executed  by  his  wife.'*  This  i^ 
agreeable  to  the  terms  of  the  codicil,  which  were,  to  lea?e  the 
property  bound,  as  fieur  as  £40fi00,  but  refers,  for  every  thing 
lurdier,  to  what  the  savings  may  produce,  and  which  were  to  be 
disposed  of  by  his  wife. — ^Fhis  is  the  plan  he  alluded  to.  With 
respect  to  the  rule  of  law,  I  think,  if  neither  die  rule  itself,  or  tho 
iDode  of  rebutting  it,  had  ever  prevailed,  it  would  have  been  as 
wise ;  but,  as  it  is,  I  must  admit  that  such  a  presumption  exists  ; 
and  though  it  is  argued,  testators  may  not  know  it,  yet  1  think,  if 
there  is  such  a  presumption,  the  subject  is  bound  to  know  it. 
And,  ID  the  present  case,  I  think  the  probabilty  is,  that  the  tes- 
tator had  some  knowledge  of  die  rule  (a);  all  the  argument  there- 
fore must  turn  on  the  validity  of  the  rebuttal.  It  is  argued  that  he 
liad  given  his  married  daughter  £5,000,  that,  by  his  will,  he  gave 
his  sons  £10,000  each,  his  unmarried  dau^ters  £5,000.  From 
the  conversation,  it  may  be  drawn,  that  he  hoped  the  surplus 
would  be  divided  in  much  the  same  proportions ;  in  which  case, 
the  daughter,  who  was  the  subject  of  it,  would  have  equal,  or 
Bearly  equal  to  the  fortune  given  on  her  marriage,  [t  was  a  hope 
of  an  uncertainty :  to  have  held  it  out  as  an  event  that  was  certaia 
would  have  been  an  inaccuracy.     I  think  the  letter  points  this  out, 

|[  64  }  as  he  had  pointed  out  the  fund  from  which  the  uncertain  sum  was 
to  arise.  To  apply  this  to  the  general  rule,  the  conversation  ought 
to  shew  that  he  meant  the  gift  to  be  a  subsisting  gift:  the  expres- 
<  sion,  here,  is  only  as  to  what  he  hoped  would  be  administered  to 
her  through  the  organ  of  her  mother :  if  he  had  referred  to  tlie 
gift  in  the  will,  the  conversation  would  have  been  applicable  to  the 
whole  sum  ni  the  will,  which  could  not  have  been  altered.  But 
my  opinion  is  that  the  reference,  in  the  conversation,  was  suffi- 
ciently clear  to  confine  it  to  that  part  of  her  fortune  which  she  was 
to  receive  otherwise,  and  where  1  hope  this  mistaken  mode  of  seek-* 
]og  it  will  make  no  difference. 

Decree  affirmed  (b). 


(a)  Lord  Eldon  has  upon  this  ex* 
pressed  himself  as  follows:  **  In  the 
ease  of  EUisdn  v.  Cookion,  I  had  a 
large  share.  I  kne^v  some  of  the  par* 
t)es  very  inthnately,  aoid  am  perA^y 
tare  that  the  case  was  HghUy  decidecU 
Bat  It  was  dedded  opoa  grenads  of 
ivpatatUm  as  to  whal  the  testatoir 
%mghtf  pieant,  aii|d  knew,  as  to  the 
rales  of  law;  which  he.  codld  not  mi- 
darsCand  even  as* to  th^itemi  in  which 

Aqf  ar^  expecta4«   Uii$^ 


to  talk  to  the  family  in  terms  which 
they  conld  understand.'*    7  Ves.  617. 

(i)  The  reader  is  particnlarlv  re- 
ferred to  Mrw  Visey^s  report  of  tbia 
case,  for  the  fullest  account  of  the  ar- 
gnmtots  and  judgments.  Mr.  Cox's 
being  a  very  short  note  of  theconcln* 
•sion  of  the.  judgment  only.  For  fnr- 
.^her  references  upon  the  suUect  and 
annotations  to  tue  case,  vide  ahte» 
vol.  ii.  aof)  at^ea  tile  original  hearing. 


•  » •  t 
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1790. 
Phillips  v.  Gabtu.  w>/w 

In  Court,  BiUu^ 

JOHN  PHILLIPS,  Esq*  made  his  will  28th  December,  1775^  S-forfte 
•^  and  thereby,  gave  to  his  brother  fVilliam  Phillips,  for  life,  his  Lord  t^mJStr. 
umot  of  Blewberry,  (after  the  decease  of  the  testator's  fath^J    LineoInVIim 
with  divers  iotermediate  remainders,  with  remainder  for  life  to  Hall,  loth  Monk, 
his  brother  George  Phillips,  and  after  giving  some  pecuniary  le*  Giftof  residoe 
^ies,  gave  and  bequeathed  all  the  residue  of  his  estate  and  e^  ^  *^  divided 
fects  whatsoever  and  wheresoever  unto  his  executors,  to  be  equally  k^^^re^nd 
divided  by  them  to  and  amongst  his  next  of  kin,  share  and  share  "bare  alike,  shall 
alike.  ^  divided  among 

The  bill  was  filed  by  the  uepbews  and  nieces,  and  the  repre-  thersjnqiliewa 
aoDtatives  of  a  deceased  nephew  and  two  nieces  of.  the  testalor,  and  nieces,  (re- 
against  the  executors  and    against  George  Phillips,   one  of  the  ^""S^SjLfe. 
Wolhers,  and  the  representatives  of  a  deceased  brother  and  sister  andTsisten,)^ 
of  the  testator,  insisting  that  all  the  next  of  kin,  thirteen  in  num«-  capita  noxj^er 
ber,  were  entitled  to  equal  shares,  per  capita,  of  the  personal  ca-  *'*T**'* 
tate  of  the  testator. 

The  defendants,  George  Phillips  and  Matthew  Phillips,  the 
represeotative  of  the  other  brother  William  Phillips,  (who  was 
living  at  the  testator's  decease,)  claimed  the  whole  residue  ^s  next 
of  kin  to  the  testator,  at  the  time  of  his  deceasie. 

George  Shakespeare,    the   representative  of  a  sister  who  died         [  ^  ] 
io  the  life-time  of  the  testator,  claimed  one-fifth,  as  son  of  the 
deceased  sister. 

The  cause  came  on  in  Hilary  Term,  Mr.  Justice  Buller  sitting 
for  Lord  Chancellor. 

Mr.  Mafisfield,  Mr.  Mitford,  and  Mr.  Hollist,  for  tlie  plain*^ 
tiffs. 

The  construction  depends  upon  a  few  words  of  the  testator^* 
will,  who,  after  having  made  several  specific  dispositions  of  his 
property,  gives  the  residue  to  his  ei^ecutors,  to  be  by  them  divided 
to  and  amongst  his  next  of  kin,  share  and  share  alike.  He  left 
two  brothers,  one  since  dead,  and  ten  nephews  and  nieces,  four 
of  whom  claim  as  representing  Thomas  a  deceased  brother,  and 
six  as  representing  Christiana  a  deceased  sbter  of  the  testator, 
and  George  Shakespeare  who  claims  as  representing  his  mother 
JBlizabeth,  another  sister  of  the  testator.  The  brother  claims  the 
whole,  considering  that  as  next  of  kin  they  are  the^  persons  en- 
titled under  the  statute  of  distribution ;  but,  if  the|7  are  not  solely 
entitled,  still  that  the  distribution  ought  to  be  per  stirpes,  therefore 
that  four  of  the  plaintiffs  should  have  but  one-fifth  share,  and  sbr 
of  the  plaintiffs  another  fifth  share,  and  themselves  and  George 
Shakespeare  one-fifth  each.  In  this  latter  claim  George  Shake^ 
speare  also  concurs. 


'  t 
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1790.  The  question  is,  who  are  entitled  to  take ;  and,  oo  the  part  of 

^•rt^/^  the  plaintiffs,  we  contend  that  the  residue  is  to  be  divided  among 

TaiLLin       ^e  same  persons  who  would  have  taken  had  no  disposition  been 

Oa^m»        made;  but  that  they  are  to  take  equally,  and  not  in  the  sfaarea 
marked  out  by  the  statute. 

Questions  of  this  sort  Jiave  so  often  arisen,  that  there  can  now 
be  no  doubt  about  the  construction  of  the  words  "  next  of  kin,'' 
Most  of  the  cases  have  the  word  ''  relations,''  as  Thomas  v.  Hole, 
Forr.  251.  and  Green  v.  Howard,  (ante,  vol.  i.  page  SI.)  in  both 
which  cases  the  word  relations  was  hefd  to  be  the  same  as  next  of 
kin.  The  words  next  of  kin,  therefore,  in  this  case  being  tanta* 
mount  to  relations,  must  have  the  sapie  construction.  The 
brothers  of  the  testator  put  a  new  construction  on  the  words,  and 
contend  that  they  were  the  next  of  kin  at  the  time  of  the  testator^9 

£  66  }  decease.  But  the  testator  could  not  mean  to  give  the  residue  to 
the  brothers  only :  he  clearly  meant  more  than  two  persons,  and 
that  it  should  be  divided  among  a  number.  The  6th  clause  of  the 
statute  of  James  provides  who  shall  be  entitled  to  call  for  distribu- 
tion, the  next  of  kin  and  creditors,  where  next  of  kin  cannot  ex- 
clude nephewa  and  nieces,  and  it  is  clear  then  the  only  question  is 
Bow  it  shall  be  divided.  The  words  share  and  share  alike  exclude 
the  idea  of  its  being  in  fifths.  The  case  of  Thomas  v.  Hole  seems 
provided  to  decide  the  present ;  there  the  gift  was  to  the  relations 
of  Ann  Hole.  It  is  a  case  in  point,  except  that  here  the  words 
are  share  and  share  alike,  and  there  they  were  equally  to  be  di-- 
vided.  The  words  share  and  share  alike  were  in  the  case  of  Green 
▼.  Howard,  though  they  are  omitted  in  the  report.  Goodinge  v. 
Goodinge,  1  Ves.  231.     Whithome  v.  Harris,  2  Ves.  527. 

Mr.  Solicitor-General,  for  the  defendant  George  Shakespeare.^ — 
We  contend  that  the  division  should  be  per  stirpes,  and  tne  worda 
skare  and  share  alike  are  to  be  referred  to  the  statute  for  their  in- 
terpretation. 

There  is  a  considerable  difference  between  the  words  being 
*'  relations*^  and  "  next  of  kin."  Where  the  word  used  is  relations, 
die  Court  only  uses  the  construction  to  bound  the  extent  of  the 
word  relations,  but  where  the  testator  uses  the  words  next  of  kin, 
he  means  the  persons  described  by  the  statute,  and  that  it  should  be 
divided  in  the  same  manner  as  it  is  given  there.  Suppose  the 
brothers  are  not  to  take  all,  then  the  brothers  and  children  of 
deceased  brothers  and  sisters  are  to  take  share  and  share  alike. 
The  provision  made  in  the  statute  b  one-third  to  the  wife,  and 
the  remainder  by  equal  portions  to  ^  the  children  or  persons 
representing  those  who  are  dead,  or,  if  no  children,  to  the  bro- 
thers and  sisters,  and  the  children  of  deceased  brothers  and  sisters. 
The  construction  of  the  words  ''  in  equal  portions"  is  per  stirpes; 
Aat  is,  an  equal  proportion  to  each  class,  all  of  which  classes  form 
the  next  of  kin.  In  the  6th  and  7th  clauses  of  the  sUtute  eqnal 
division  is  applied  in  this  Hnse,  and  the  statute  accounts  the  for« 

tune 
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tuo«  to  be  equally  divided  wheu  it  is*  divided  per  dirpes.    Imme^         1790. 
diately  after  the  statute  this  must  have  been  the  construction.     If  ^-^v^ 

the  testator  gives  it  to  his  brothers  and  sisters  and  the  children  of       Philum 
those  deceased  to  take  per  capita,  he  does  not  say  to  take  as  next        Oavts, 
of  kin,  Blackler  v.  fVebb,  fi  P.  W.  383.  [  67  J 

In  Qreen  v.  Howard,  a  certain  sum  was  to  be  divided  in  pitH 
portipns  of  a  certain  amount ;  and  it  was  contended  that  he  meant 
persons  more  numerous  than  the  next  of  kin/  as  otherwise  they 
would  not  exhaust  the  fund,  they  not  being  to  take  more  tfaaa 
£250  each.  Where  a  testator  gives  in  the  words  of  the  statute,  it 
is  fair  to  argue  he  meant  they  should  take  in  the  proportions  of  ' 

the  statute ;  but  where  he  uses  the  words  relations,  it  does  not 
follow  that  he  means  the  legatees  to  take  in  the  character  of  the 
statute. 

As  to  the  Irodiers  only  being  intended  to  take,  the  words ''  next 
of  kixT  must  mean,  in  some  sense,  all  the  persons  within  the 
statute;  but  if  these  words  will  comprehend  the  children  of  d^ 
ceased  brothers  and  sisters,  they  are  not  to  be  taken  in  the  narrow 
sense  contended  for  against  me. 

Here  the  intention  is  clear  that  they  shall  take  as  next  of  kia 
onder  the  statute. 

Mr.  Attorney-General,  for  the  brothers  of  the  testator. — ^We 
contend,  1st.  That  the  brothers  are  exclusively  entitled.   2d.  That    . 
if  this  be  not  so,  the  division  must  be  in  the  mode  prescribed  bj 
the  statute. 

Ist.  It  is  familiar  to  consider  those  who  are  the  nearest  living 
as  next  of  Idn  :  not  to  consider  those  who  are  so  by  representatioi^ 
of  which  many  people  know  nothing  at  aU.  Tnere  is  no  case 
where  next  of  kin  has  been  extended  to  relations,  though  the  word 
rdations  has  been  bounded  by  the  determinations  to  signify  next  rf  ^ 

kin.  In  Green  v.  Howard,  Lord  Chancellor  said  the  testator  must 
know  the  word  relations  meant  more  than  next  of  kin.  2d.  The 
extending  Ae  words  to  taking  per  capita  would  be  making  the  tes- 
tator die  intestate,  which  he  certainly  did  not  mean  to  do.  It 
would  be  to  extend  words  by  construction,  instead  of  bounding 
them,  which  has  never  bc^en  admitted.  Here  nobody  can  be  let 
in,  besides  the  brothers,  without  extending  the  words  **  next  of 
kin."  The  substance  of  all  the  cases  is  to  find  out  the  persons  [  ^  ] 
who  were  intended  by  the  t^tator  to  take. 

Mr.  Justice  BuUer  stated  the  case. — It  b  laid  down  as  clear, 
that  if  a  testator  uses  technical  terms  they  shall  carry  the  interest, 
according  to  known  rules ;  but  this  seems  to  be  laid  down  too 
broad.  In  Hodgson  v.  Ambrose,  (reported  Doug.  p.  337.)  I  laid 
down  the  rule  somewhat  differently,  that  where  the  testator  uses 
only  technical  phrases,  the  Court  is  bound  to  understand  them  as 
sncb,  because  Uie  Court  cannot  say  that  he  did  know  their  mean- 
ing; 


iH  CAftVt  AltGUlb   AKd   DiSTtitMlKCD 

ifSd.        ^  9  "'''^  ^^  ^^  testator  0864  crflier  expressions  in  other  parts  of  t&e 
wv^  ^ill^  which  shew  he  did  not  mean  to  use  those  phrases  technically, 

l^Hitupl       tbed  the  intetitiomr  must  prevail, 

a^Jl^         ■   llien  if  the  Words  next  of  kin  are  technical  words,  in  the  pre- 

;  *        tent  case  they  must  prevail. 

'  It  b  urgued  by  the  Attomey-Geheral,  diat  these  ivords  have  a 
iMtithil  sense,  dmbfent  from  that  in  which  they  are  used  ih  the 
itdt^te  of  DistribationSy  sind  that  their  natural  sense  miist  prevail. 
Sat  akitt  the  statute  6f  Jamei  these  words  have  had  a  particular 
Ifenite;  Evei^  inferen^^  that  can  be  drawn  is  that  the  testator  used 
tftem  \h  the  sense  that  every  one  understands ;  and  if  it  does  not 
lijSi^eflT  that  he  used  thetii  in  libine  other,  that  sense  ffiiist  prevail. 
If  is  afuggested  that  lie  meant  by  next  of  km  his  two  brothers;  but, 
having  just  before  mentioned  them,  he  would  have  named  them  as 
tris  said  brotbersy  ncri  tided  the  t^Vm  nikt  of  kin.  ttt  the  cases  de- 
tef nnned  th6>('drd  relations  has  been  considered  as  k  vague  word^ 
«nd  therefdre  'to  be  expf aided  by  fiett  of  kiri.  It  is  true  it  has 
Veien  conteMdedf  ihkl  these  ikieatr  deafest  rehtiotaS,  but  that  it  caii- 
not  be  so  has  been  determined  in  Whithbrhei.  Harris, — ^Theh 
<K6se  muffi  take  ^l^orn  the  statute  points  out,  but  the  question  is, 
in  what  shares. — If  it  had  pleased  the  Court  ori'ghially  to  say  that 
next  of  kin  should  take  in  the  same^manner  as  under  the  statute,  I 
ahouM  not  have  objected  to  it,  for  it  seems  to  me  they  should  taJ^e 
fer  dirpet:  buft  M  :Btdckler  y.  Webb,  2  P.  W.  383.  the  Lord 
Ckatieettof  ^m  at  first  of  opinibii  Uiat  they  should  take  per  stirpes, 
but  jsaid  afterwards  they  could  not  do  sp,  because  the  testator^s 
4kvL^ei  Wtbb  was  living,  and  so  her  children  coufd  net  represent 

[  CD  3  Heft;  ixiA  t6  det^rmliie ' mat  (he  grand-children  should  take  per 
^ttrpii  would  be'  goitfg  too  much  oiit  of  fhe  w31 ;  and  therefore, 
thbngh  he  hiid  at  hrst  a  strong  Inclination  the  other  way,  he  thought 
&at,  whete  the  ^ordd  were  plain  and  sensible,  the  Court  conU 
6ot  r^ect  them. 

It  is  a  very  ptobable  ground  of  tLe  bequest  here  to  the  next  of 
iiA,  that  the  t^statof  did  not  mean  t6  give  the  executors  more  than 
be  had  done,  havinjg'  given  them  very  amply  before.  It  is  agreed 
if  he  had  given  to  his  neit  of  kin  by  name^  they  must  have  takea 
per  tapita ;  theb  the  question  is,  whether  calling  them  next  of  km 
u  not  equal  to  naming  them. 

I  cannbt  distinguish  this  case  £r'om  that  ot  Thomas  v.  Hole. 
That  case  is  in  point,  except  that  there  the  wordf  is  relations, 
which  being  to  be  construed  ruext  d^  kin,  makes  it  this  case.  The 
'Mfeond  res^^ntidn  in  that  case  is,  tniat  as  the  testator  had  directed 
•if  to  be  divided  equally,  Ixird  King  said  he  could  not  order  it  to 
be  divided  otherwise.  Eqaally  to  be  divided  is  exactly  the  same 
as  share  and  share  alike.  Gteen  v.  Howard  is  sufficiently  stated 
in  the  report  for  the  purpose  intended ;  the  only  question  M'as 
whether  relations  meant  the  same  as  next  of  kin,  i  he  facts  re- 
quired no  more :  the  persons  to  whom  the  Lord  Chancellor  de« 
creed  the  payment  were  all  in  equal  degree. 

Tha 
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The  whole  of  the  residue  must  be  divided  into  thirteen  parts,  of 
which  the  brothers,  nephews,  and  nieces,  are  each  to  take  one 
ibare« 

The  defendant,  George  Shakespeare,  presented  a  petition  to  the 
Lord  Chancellor^  upoh  which  the  cause  came  on  to  be  reheard  at 
lincmMs-Im^  Hall,  on  the  10th  March. 

The  argument  in  general  was  much  to  the  same:  purport  as  be- 
fore, but  Mr.  Lloyd,  in  support  of  the  petition,  cited  the  cases  of 
Car  ¥.  Bedford,  9.  C li.  Rep.  77.  Roach  v.  Hammond,  Pre.  Ch.  40L 
and  Hands  v.  Hands,  at  the  Rolls,  24th  January,  178£,  where 
J.  Hands  made  his  will,  and  thereby  appointed  his  wife  executrix, 
and  gate  her  all  his  estate,  subject  to  the  payment  of  debts  and  le- 
gacies, for  life,  and  then  declared  hi^  will  to  be  that  she  should 
S've  the  whole,  (except  .£400)  to  and  among  his  relations.  The 
taster  of  the  Rolls  held  that  the  wife  had  no  discretion,  except  as 
to  the  distribution,  and  that  the  next  of  khi  were  entitled. 

Tlere  was  no  petition  presented  by  the  brothers ;  but  Lord 
Chancellor  leaning  much  in  favour  of  their  claim,  as  next  of  kin  at 
the  death  of  the  testator,  ordered  the  dause  to  stand  over,  in  order 
for  them  to  present  a  petition  of  re-hearing  (a). 

But  the  cause  was  afterwards  compromised,  the  parties  dividing 
die  property  among  them  per  stirpes* 

See  the  case  of  Edge  v.  Salidfury,  Amb.  70. 
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(•^  Lord  Eldon,  ia  ftpeakiog  of  Mr. 
Jaatice  BulUf^s  decision,  obserred, 
that  be  always  had  great  doabt  upon 
ft;  and  added,  that  Lord  ThMrloto 
doabted  it  upon  this  very  technical 
reasoning,  to  which  his  Lordship  wns 
onKh  addicted  in  the  constmction  of 
llKse  iDitnmientf ;  that  nart  of  kin 
being  the  onl^  descriptioD,  without  the 
addition  (which  is  in  the  statute)  of 
tiiose  who  represent  them,  the  children 
•f  the  deceased  brothers  and  sisters 
ought  not  to  take  under  that  bequest, 
tiVen.  585*  Accordingly,  in  the  case 
9f  Smith  T.  C^mpheU,  Coop.  Ch.  Rep. 
t75.  Sir  W.  Qrunt  determined  that^ 
under  the  words  Tiearesi  MwrtnviMg  r^to- 
Homs,  surriving  brothers  and  sisters 
were  entitled,  to  the  ezdosion  of 
aepbewt  and  nieoes  of  a  deceased 
brother.  The  cases  upon  the  subject 
are  collected  in  Mr.  Cox's  note  to 
BUekler  y,  WM^  f  P.  W.  386,  and 
Serjeant  WiUuam^n  note  to  UoU  ▼. 
Tkimat^  Forr.  251,  from  whence  it 
appears,  that  though  tbe  words  ula^ 


Hong^  next  qfkin,  deseeikiaida.  Sec.  are 
con6ned  to  such  persons  as  are  withia 
the  statute  of  Distribution,  y^  the 
sitares  and  proportions  in  which  they 
are  to  take,  must  be  regulated  according 
to  the  intent  and  constmction  of  the 
will,  and  not  according  to  the  statute^ 
See,  in  the  present  publication,  Gnm 
Y.  Howard,  ante,  toI.  1.  St.  Malcolm 
V.  MarHn,  ante,  50.  Rajfner  v.  Mow- 
bHty,  post,  234.  Butler  ▼.  Stration^ 
S66.  Masler$  v.  Hooper,  post,  vol.  i?. 
907.  That,  piimQ  facie,  a  beaaest  by 
a  husband  to  his  next  of  kin  does  not 
include  the  wife ;  nor  a  similar  bequest 
by  a  wife,^  nnder  a  power,  inchide  the 
husband;  also  that  his  marital  righ^ 
as  administrator  by  law,  is  excluded 
by  a  limitation  in  a  settlement  to  the 
next  of  kin  of  the  wife,  vide  trait  r^ 
Walt,  3  Ves.  244.  Griffin  ▼.  Nameon, 
4  Ves.  344.    Garriek  t.  Lord  Camden^ 

14  Ves.   37t.     Anderson  ▼.  Dawson, 

15  Ves.  557.  Bailey  v.  IVright,  18  Ves. 
49,  affinned  on  appeal,  1  Swantt  39* 


PjtlUUM 


im 


Samuda 


4 
Til  CasIcs  Asqvrd  AMD  Detsbmine^ 

SaMUDA  t^.  FUETADO. 


Hallyifthiirardb.  npHE  plaiDtifiv  were  the  representatives  of  Isaac  LuiUano  de 
PletofirtiyiDent  -^  Pinna  (who  Id  his  life-time  had  been  discharged  under  an 
]g[^JJ^^  ^  insolvent  debtor's  act)  and  Maria  Agnet  de  Pinna,  his  first  wife ; 
Goarty  to  prerent  9MO  of  several  persons  of  the  family  of  Monfortt,  and  the  |epre- 
ft  conunifnMi  of  sentatives  of  Motes  Alvarenga,  who  was  assignee  of  the  efiects  of 
^aoMK^^nd  ^^^  Lusitano.de  Pinna,  as  an  insolvent  debtor.  The  defendants 
« re^^given,  were  the  representatives  of  Daniel  de  Flares,  and  also  of  other 
dHaallowed  at  a      persons  of  Uie  family  of  Monforte. 

wS  U  SSSJlr.  '^f  original  bill  had  been  filed  in  the  year  1734,  by  De  Pinna 
ing  that  the  pan^  ^^^  his  Vim,  against  jP^ret  and  others,  claiming  in  the  right  of  the 
iad  no  further  wife  the  payment  of  some  sums  of  money  due  to  her  from  estates 
^^"'^'^  *  which  De  Flores  represented.  This  cause  had,  at  several  times, 
^buf^^***^  ^  abated  by  the  death  of  parties,  and  been  revived ;  and,  in  1743,  De 
cannot  ple«i  to  Pinna,  the  plaintiff,  had  been  dischai^ged,  as  an  insolvent  debtor^ 
ihatsaitaplea  Bud  Alvarenm  had  been  appointed  his  assignee;  upon  which  a 
^lo^dlSvj^  supplemental  bill  had  been  tiled,  and  several  further  proceedings 
Srigiaal  Mftad*  ^^  ^^^^^^  ^^^  upon  which  the  present  bill  of  revivor  and  supple* 
ant,  and  over*      ment  was  filed. 

'^^  To  this  bill  the  defendant  pleaded,  that  on  the  13th  January, 

17 53,  after  the  death  of  De  Flores,  by  a  decree  of  the  Prerogative 
(3ourl  of  Canterbury,  it  had  been  decreed  that  a  commission  of 
appraisement  and  monition  should  issue,  on  affidavits  of  De  Pinna 
and  Alcarenga,  of  a  debt  due  from  De  Flores  to  the  estate  of  De 
Pinna,  to  the  amount  oi  £595*  6s.  for  which  he  had  received  no 
£  71  ]  satisfaction;  and  that  afterwards  there  was  an  appeal  from  that 
decree  by  the  executors  of  De  Flores,  and  the  decree  affirmed 
upon  that  appeal ;  and  that  afterwards  the  acting  executors  of  De 
Fhree  tendered  and  left  in  th%regi$try  of  the  Ecclesiastical  Court 
the  sum  of  £585.  5s,  in  full  satisfaction  of  the  debt  sworn  to  be 
due  from  the  estate  of  De  Flores  to  that  of  De  Pinna,  and  that 
Alvarenga,  by  his  proctor,  applied  for  and  received  that  sum,  and 
gave  a  receipt  for  the^  same  as  follows :  '*  Franco  and  Franco 
asainst  Alvarenga. — Received  this  2dd  December,  1754,  of  Mr. 
Jfilliam  Legara,  Mr.  Peter  St,  Ehy,  and  Mr.  Henry  Stevens, 
deputy-registers  of  the  Prerogative  Court  of  Canterbury,  the  sum 
of  £585.  5s.  being  the  same  sum  which,  on  the  10th  clay  of  Jufy 
last,  was  tendered  by  Mr.  HenryFarrant,  proctor  in  the  said 
cause,  for  Ab.  Franco  and  Jacob  Franco,  executors  of  Daniel  de 
Flores,  otherwise  De  Prado,  deceased,  in  full  satisfaction  of  a  debt 
awom  by  Isaac  Lusitano  de  Pinna  and  me,  the  underwritten  Mosee 
Alvarenga,  in  our  joint  affidavit  exhibited  in  the  said  cause,  to  have 
been  due  from  the  said  Daniel  de  Flores,  otherwise  De  Prado,  to 
the  said  Lusitano  de  Pinna,  and  assigned  over,  in  pursuance  of  an 
act  of  insolvency,  to  me  the  said  Moses  Alvarenga,  for  the  use  of 
himsellr  and  others,  the  creditors  of  the  said  Isaac  Lusitano  de 

Pinna, 


commisfaiy  Cooit.  which  is  of  a  poll* 
tied  natiire,  for  determiniDg  disputes 


arguments  in  The  Ducheaa  of  Kingston*^ 
case,  SO  How.  St.  Tr.  555. 
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Pinna^  and  which  bein^y  on  that  day,  refused  to  be  talcn  by  my  1790J 

proctor,  was  there  left  m  the  said  registry  by  the  said  Henry  Far^  "-^^^^ 

raniy  as  a  deposit  for  the  payment  of  the  said  debt,  and  which  S^muba 
since,  to  wit,  oil  this  day,  has  been,  at  my  petition,  decreed  to  be  Fvrtaoo^ 
delivered  and  paid  out  of  the  said  regbter  to  me,  the  said  Alva* 
TG^a ;  I  say,  received  of  the  said  deputy  registers  the  said  sum  of 
£b%59  5s.  pursuant  to  the  said  order  or  decree  of  the  said  court, 
in  full  of  the  said  tender  and  deposit  so  made  in  the  said  registry. 
Afosfs  AlvartimaJ* — And  the  plea  further  stated,  that  De  Pinna 
and  AharengamA  no  claim  on  the  estate  of  De  Flores,  save  in  the 
right  of  Maria  Agnes  de  Pinna,  the  first  wife  of  Isaac  Lusitano 
de  PifmOf  for  which  relief  was  sought  by  the  original  bill. 

Aidea^  to  the  same  purpose  as  die  present,  hiui  been  put  in  by 
the  Frasscos,  as  executors  of  Daniel  Flores,  in  a  former  stage  of 
die  cause,  and  was  over-ruled  2dd  November,  1757. 

Mr.  Miiford  and  Mr.  Steek,  in  support  of  the  plea,  contended 
that  the  j£5^.  5s.  was  taken  out  by  Alvarenga  in  full  of  his  and 
Die  Pimii^n  claim  upon  the  estate  of  Flores,  as  representing  that 
of  the  Monfortes ;  that  the  tender  being  in  fiill  satisfaction,  the  [  72  ] 
reocipC  of  it  must  be  so  likewise ;  that  it  was  therefore  as  good  as 
ttiy  other  release,  and  must  be  a  bar  to  any  suit  by  the  representa- 
tires  of  De  Pinna  and  Alvarenga,  who  had  no  other  claim  on 
tbe  estate  of  De  Flores  but  as  representing  Maria  Agnes  de 
fima. 

Lord  Ckancellor  said,  he  doubted  whether  it  was  possible  to 
pat  diis  interlocutory  proceeding  on  a  foot  with  their  having  filed 
a  bill  and  obtained  a  judgment  for  this  debt,  which  would  have 
been  in  AiU«  If  they  had  made  this  claim  inforocontentioso,  and 
recovered  this  sum,  they  could  not  possibly  have  come  with  any 
further  demand,  but  roust  have  set  forth  some  fraud,  mistake,  or 
surprise ;  but  an  interlocutory  proceeding  can  never  be  brought  up 
to  a  judgment  in  tlie  cause. 

He  also  thought  that  a  defendant  in  a  bill  of  revivor  could  not 
plead  a  plea  which  had  been  before  pleaded  by  the  original  de- 
fendant, and  over^ruled. 

Plea  over-ruled,  and  ordered  to  stand  for  an  answer  (a). 

(«)  So  la  Gngt  ▼.  BnchUf,   3  Atk.  relating  to  FretCch  actions.  As  to  plea* 

f15.  a  plea  of  a  foreign  sentence  was  of  sentences  of  courts   having  full 

trdered  to  stand  for  an  answer  with  jurisdiction^  vide  Rcdesd.  Tr.  on  Pl» 

Ubcrty  to.  except,  as  being  only  in  a  208.    Beamcs^sEIemcntAy  iOl.and  tbe 


Voi-IIL  F  Hales 


^ 


Cases  Argvhd  and  Dhtbrmined 


1790* 


s.  c. 

S  C0Xj  if  4. 

^Dick.7iU 

lincolnVInn 
Hall,  l3Ui  March. 

Goods  teqactter- 
ed  on  mesne  pro- 
cess not  to  be 
sold. 


Hales  v.  Shafto. 

npHIS  was  a  sequestration  upon  mesne  process.  Mr.  Solicitor^' 
"*"  General  moreH  for  lca?e  to  sell  the  goods  taken  on  the  seques^ 
tration  :  but  Lord  Chancellor  refused  the  motion,  a  sequestration 
on  mesne  process  being  only  to  found  the  further  process  of  taking 
the  bill  pro  confesso.  Gibson  v.  Scevengton,  1  Vem.  247*  and 
Desbrow  v.  Crommie  (a),  were  referred  to. 
See  Wilcocks  ▼.  Wilcocks,  Ambl.  421  (6). 


^a)Bnnb.273. 

(b)  This  motion  had  been  previously 
made  before  the  Master  of  the  RoUs, 
and  reftsed,  l  Ves.  Jan.  .96.  His  Ho* 
nor  doubting  whether  aov  sale  could 
be  made  farther  thaft  to  pay  the  exr 
pences.  The  decisions  upon  this  sub- 
ject are  extremely  contradictory.  In 
iSMMMPnds  v« Lird  KiHimr4,  4 \cs.7S5. 
the  subject  was  much  discussed,  but 
Lord  Rasahjn  did  not  decide  the  ques- 
lion,  whether  a  s^nestration  on  mesne 
process  could  lie  extended  further  tjian 
to  pay  the  expences.  But  in  Shaw  v. 
IFrighif  S  Ves.  25,  which  occurred  a 
short  time  prcTious  to  it,  his  Lordship, 
thought  that  the  Court  might  sell  perish- 
able commodities;  renb  paid  in  kind, 
or  the  natural  produce  of  a -farm,  un- 
der a  sequestration.  This  decision  is 
entirely  at  variance  with  the  case  of 
WUcockM  V.  IVilcockSf  oit.  sup.  In  the 
case  of  Rowley  v.  Ridley,  9  Dick.  6^22. 
the  Reporter  gives  a  very  claboratn 
account  of  the  nature  of  this  process ; 
and  draws  a  dbtinction  between  the 
two  sorts  of  it,  viz.  that  on  mesne 
process^  and  the  other,  which  is  for  a 


I. 


duty,  viz.  the  payment  of  a  sum  of 
money  under  an  order,  or  for  the  exe- 
cution of  a  decree.  It  appears  from 
consideration  of  the  various  authori- 
ties, that  the  sequestrators  in  the  for- 
mer have  no  power  either  to  remove 
or  to  seU  the  goods,  as  they  are  only 
retained  in  the  nature  of  a  pledge  to 
answer  the  contempt,  the  process  be- 
ing only  to  ground  further  proceed- 
ings upon,  and  merely  to  make  the 
ddendant  come  in  and  answer,  De$» 
brow  V.  CrommU^  Gibson  v.  Seevengton^ 
cit.  su^  Heather  v.  fVaterman^  cit. 
2  Didi.  635.  Accordingly  in  KasgJU  v. 
Youngs  2  V.  ^  B.  184.  the  Court  refused 
to  or^er  execution  of  a  sequestration 
upon  inesne  process.  But  where  the  se- 
<]uestratioh  issues  for  non-paymant  of 
money,  or  for  not  performing  a  decree, 
tlie  goods  sequestered,  may  be  sold 
upon  notice  given,  CavU  v.  SmUh^ 
post,  961.  Af i^c^tf  V.  ZHioper,  9  Ves. 
208.  see  further  upon  the  subject  of 
sequestration,  fVaUeer  v.  BeU,  ^  Mad. 
Rep.  21.  Dunkley  v.  Scribnor^  ib.  44^S. 
LowtfH  V.  The  Mayor  and  CoiMnoNolfy 
qf  Colchester,  2  Meriv.  39$. 


[  7S  J 

Lincoln's-Inn 
Hall,  14th  March. 

The  practice  of 
a  court  of  law, 
compelling  a 

ClaintifT  on  a 
ond  not  to  take 
execution  beyond 
his  real  debt, 
does  not  oust  the 
jurisdiction  of 
this  Court  in 
awarding  an  in- 
junction.    De- 
murrer to  a  bill, 
on  that  ground, 
over-ruled. 


CoDD  V.  Woden. 

d^ODD,  the  plaintiif,  being  indebted  to  several  persons>  by 
^^  deed  in  ITOQy  assigned  over  real  and  personal  estate  to  trus- 
tees, in  trust  to  pay  to  himself  and  his  wife  an  annuity,  and  out 
of  the  surplus  to  pay  debts,  with  the  interest  then  due  proporti- 
onably,  but  the  debts  to  bear  no  subsequent  interest;  and  the 
Cf^ditors  covenanted  not  to  prosecute  any  suits  for  their  debts,  and 
to  pay  the  surplus  to  Codd,  The  defendant  had  not  signed  this 
deed,  but  had  accepted  payments  under  it ;  and  after  the  account 
taken,  payment  of  the  debts,  with  the  interest  due  at  the  time  of 
making  tlie  deed,  and  the  actual  payment  of  the  surplus,  the  de- 
fendant brought  an  action  on  the  bond,  in  order  to  recover  the 
subsequent  interest ;  on  which  the  plaintiff  filed  his  bill  for  an 

kijuoction^ 
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injunction,  insisting  that  the  defendant  having  asked  and  received 
payment  under  the  deed,  was  bound  by  it :  to  this  bill  the  de- 
fendant put  in  a  general  demurrer. 

Mr.  Lloyd,  in  support  of  the  demurrer  insisted,  that  the  deed 
being  purely  for  payment  of  the  debt  and  interest  previous  to  its 
date,  did  not  affect  the  subsequent  interest,  for  which  only  they 
had  brought  their  action,  and  that  the  courts  of  law  would  pre- 
vent their  taking  out  execution  for  more  than  the  actual  debt, 
although  they  were  obliged,  in  order  to  recover  that,  to  bring 
tlieir  action  upon  the  bond ;  that  this  bill  was  in  fact  only  a  bill 
for  a  discovery  whether  the  defendant  here  had  agreed  only  to  take 
interest  to  the  time  of  the  deed. 

Lord  Chancellor  over-ruled  the  demurrer  as  too  wide,  because, 
although  the  court  of  law  would  prevent  their  taking  out  execution 
beyond  their  just  debt,  that  did  not  tike  away  the  jurisdiction  of 
diis  Court  as  to  an  injunction  (a), 

(a)  So  also,  thongh  a  Court  of  Law  jurisdiction  of  a  Court  of  Equity.  As 
permits  a  plaintiff  to  declare  upon  a  to  which,  vide  Atkinson  v.  Letmardp 
lost  bond,  that  does  not  exclude  the      post,  218,  and  the  Editor's  note. 


1790. 

CODD 
V, 

Woden* 


(n)  LiTTLEHALBS   V.  GaSCOYNB. 

npHE  defendants,  executors  of  the  late  Sir  Crisp  Gascoyne, 
"^  having  kept  very  large  sums  of  money  in  their  hands  ever 
«nce  hj3  decease  in  the  year  1761,  the  Lord  Chancellor,  on  the 
3d  of  February  last,  ordered  them  to  pay  interest  for  the  same, 
saying  that  an  executor's  paying  or  not  paying  interest  depended  on 
its  being  necessary  for  him  to  keep  the  money  to  answer  the  exi- 
gencies of  the  testator's  affairs  or  not ;  but  that  where  he  held  the 
money  longer  than  was  necessary  he  must  answer  interest.  And 
the  cause  coming  on  again  this  day,  and  the  balances  appearing 
very  large,  and  great  delays,  and  the  interest  exceeding  the  prin- 
cipal, they  were  ordered  to  account  for  the  same  (a).- — Mr.  Har- 
dinge  pressed  that,  one  of  them  having  become  insolvent,  the 
other  executor  might  answer  the  sums  come  to  his  hands,  charging 
him  with  being  a  partner  in  the  delay ;  but  the  Lord  Chancellor 
refused  this  as  never  done,  except  where  executors  joined  in  re- 
ceipts, or  did  other  joint  acts,  but  ordered  them  both  to  be  liable 
to  the  whole  costs  {by 

(n)  FrancMiH  v.  Friih,  post,  4S5. 


LincoInVInn 
HalJ,  14th  March. 

Executor  keep- 
ing the  money 
of  testator  longer 
than  the  exigen- 
cies of  his  aifatrs 
require  shall  pay 
interest.    But 
one  executor  shall 
not  be  answerable 
for  the  sums  come 
to  the  hands  of 
another,  unless 
they  have  done 
joint  acts:  but 
each  shall  be  li- 
able to  tlie  whole 
costs. 


[74] 


(a)  The  cases  in  which  executors, 
&c.  have  been  charged  with  interest, 
are  collected  in  a  note  to  the  case  of 
Newton  ▼.  Bennet,  ante,  vol.  u  359. 


(6)  Vide,  as  to  this,  Sadler  v.  Ilohbs^ 
ante,  vol.  ii.  114.  and  Scurfield  ▼. 
Hotcetf  post,  94. 
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Mussel 


74  Cases  Argubd  and  Detebmined 

1790. 


(o)  Mussel  v.  Mokgan. 

Hall,  17th  A^h  T^HIS  was  a    petition^    by  Ebenezer  George  Nicholas  Bryan 
A  decree,  thoagh  Mussel^  to  have   the  decretal  order  pronounced  in  this  cause 

obtained  by  the  18th  Feb.  1775,  discharged^  as  obtained  by  collusion^  and  for 

fnud,  cannot  be    Qiher  purposes^ 

tTon!*  ^'  ^       *      'The  petition  stated,  amongst  other  things,  that  John  Curtis,  as 

next  friend  to  the  plaintiff,  tiled  his  bill  in  a  name,  he  being  then 
an  infant,  against  the  defendant  Morgan  and  others,  stating  the 
will  of  George  Mussel,  peiitioner*s  grandfother,  whereby  he  *^  de- 
vised to  his  wife,  Elizabeth  Mussel,  certain  messuages  in  Cullum 
Street  and  elsewhere  for  life,  remainder  to  Ebetiezer  Mussel  (peti- 
tioner's father)  for  99  years,  if  he  should  so  long  live,  remainder 
to  the  heirs  of  the  body  of  his  said  son  Ebenezer,  lawfully  begotten ; 
and  declared  it  to  be  his  will  that  the  premises  should  not  descend 
entirely  to  the  eldest  son  of  his  said  son  Ebenezer,  if  he  should 
have  any  other  child   or  children  of  his  body,  lawfully  begotten, 
living  at  the  time  of  his  decease ;  but  that  his  son  Ebenezer  might, 
at  any  time  during  his  life,  by  his  last  will  and  testament  in  writing, 
or  by  any  other  deed  or  writing  by  him  to  be  executed  in  the 
presence  of  three  or  more  credible  witnesses,  devise,  limit,  direct 
or  appoint  the  said  messuages,  Ifc.  unto  or  for  the  benefit  of  all 
[  75  1         ^^^  children  as  should  be  living  at  his  decease,  and  to  the  several 
and  respective  heirs  of  their  bodies,  lawfully  issuing,  in  such  parts 
and  proportions,  and  in  such  mamier  as  his  said  son  Ebenezer 
should  think  fit:  and  if  it  happened  that  his  said  aoiK  Ebenezer 
should  die  without  having  made  any  such  will  or  disposition  of  the 
premises,  then  his  will  was,  that  the  said  messuages,  &c,  after  the 
several  deceases  of  his  said  wife  and  son,  should  come  to  all  and 
every  the  sons,  if  more  than  one,  of  the  body  of  the  said  son,  to 
be  equally  divided  amongst  them ;  and  if  there  should  be  but  one 
son,  then  he  gave  and  devised  the  same  to  such  only  son,  and  the 
heirs  of  the  body  of  such  only  son   lawfully  issuhig,  with  divers 
l^maindcrs  over  in  default  of  such  issue  ;*'  alid  stating,  that  about 
the  year  1 733,  George  Mussel  died,  leaving  his  wife  and  son  sur- 
viving him;  and   the  wife  entered,  and  died  in  1741;  that  £^i*/i- 
ezer,  petitioner's  late  father,  then  entered,  and  died  about  1764, 
without  having  executed  his  power  of  appointment,  leaving  Sarah, 
the  petitioner's  mother  (then  the  wife  of  the  defiant  Gretlon, 
and  since  deceased)  his  widow,  and  the  petitioner  and  Elizabeth 
Morgan,  (late  wife  of  defendant  Morgan,   and  daughter  of    the 
said  Ebenezer  by  his  former  wife,  and  also  since  deceased)  his  only 
children ;  and  that  on  the  death  of  Ebenezer  his  father,  the  peti- 
tioner,   by  virtue  of  his  grandfather's  will,  hoped  an  entry  would 
have  been  made  for  him,  and  the  rents  received  and  laid  out  for 
his  benefit;  but  the   bill  charged,  that  the  defendant  Mbrga/i  had 

(o)  Bradish  v,  G«f ,  Amb.  f29, 

got 


i 
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got  into  possession  of  the  premises  under  pretence  of  a  settlement  1790. 

on  his  marriage  with  the  (laughter  of  petitioner's  late  father ;  and  ^^^^ 

the  bill  therefore  prated,  that  the  defendants  might  produce  all         Mussel 
deeds,  instruments,  and  memorials  in  writing  relative  to  the  estate,       BfoROAJf* 
and  might  account  for  rents,  ^c.  and  that  what  might  be  coming 
from    the  same   might   be   laid   out   for   the   plaintifiPs   benefit 
until  he  should  attain  2 1 ,  and  then  the  funds  should  be  assigned  to 
him ;  and  for  a  maintenance  in  the  meanwhile :  that  the  defendants 
put  in  their  answer ;  and  particularly  die  defendants  Thomas  Wil- 
kins  Morgan,  and  Elizabeth  Mary  Wilkins  Morgan,  his  daughter, 
stated,  that  in  the  year  £1752,  a  marriage  being  proposed  between 
the  defendant,  Thomas  Wilkins  Morgan,  and  Elizabeth,  then  the 
only  daughter  of  Ebenezer  Mussel,  defendant  informed  Ebenezer 
that  he  was  possessed  of  an  estate  of  .£2,000  per  ann.  given  him 
by  his  grandmother,  on  condition  that  he  should  not  marry  any 
woman  with  a  less  fortune  than  £4,000,  and  that  Ebenezer  repre- 
sented that  his  daughter  would  be  entitled  to  about  <£  1,000  per 
annum  real  estate,  and  that  he  meant  to  give  up  about  £800  a 
year :  and  proposals  having  been  made,  a  settlement  was  entered        F  76  1 
into,  by  which  Ebenezer  and  Elizabeth  Mussel  conveyed  the  estates 
devised  by  said  George  Mussel  to  a  trustee,  in  order  that  a  recovery 
might  be  «uffered,  and  the  premises  settled  to  the  use  of  Ebenezer 
and  his  heirs  till  the  marriage,  remainder  to  trustees  for  99  years, 
if  Ebenezer  should  so  long  live,  to  raise  an  annuity  for  him,  and 
suffer  the  defendant  to  receive  the  surplus  rents  for  life,  remainder 
to  defendant  Thomas  Wilkins  Morgan  for   life,  sans  waste,    re- 
mainder to  the  wife  for  life,  remamder  to  the  issue  of  the  mar- 
riage, remainder  to  the  wife  in  fee  ;  and  Ebenezer,  thereby  released 
the  power  of  appointment ;  that  the  recovery  was  accordingly  suf- 
fered, and  that  there  being  some  doubts  about  the  construction  of 
testator's  will,  in  case  Ebenezer  should  have  any  after-bom  child, 
Ebenezer  gave  defendant,  Thomas  Wilkins  Morgan,  a  bond,  in  the 
penalty  of  «£8,000,  to  pay  the  sum  of  £4,000,  in  case  he  should 
have  any  other  child  besides  the  said  Elizabeth ;  that  Thomas  Wil* 
kins  Morgan  entered  into  possession  of  the  premises,  and  that 
defendants  Thomas  Wilkins  Morgan,  and  Elizabeth  Mary  Wilkins 
Morgan  (his  daughter  by  said  Elizabeth,  his  wife)  claimed  by  the 
settlement  and   recovery ;    that  the  defendants,  Thomas  Wilkins 
Morgan,  and  Elizabeth  Mary  Wilkins  Morgan  (by  her  next  friend) 
filed  their  bill  in  1769,  against  the  defendant  Gretton,  ^nd  Sarah, 
his  wife  (widow  and  executrix  of  Ebenezer  Alusset)  stating  the  set- 
tlonent,  and  insisting  that,  in  case  the  petitioner  was  entitled  under 
the  will  of  George  Mussel  to  the  estates  in  question,  the  defend- 
ants, the  Grettons,  ought  to  make  them  satisfaction  for  £4,000, 
and  for  two  legacies  released  to  said  Ebenezer  Mussel  by  said  Eli- 
zabeth by  the  marriage  settlement,  out  of  the  real  and  personal 
estate  of  Ebenezer  i  and  praying  that  the  settlement  might  be  esta- 
blisbed,  and  that  theGrettons  and  the  plaintiff  might  be  restrained 

from 
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1790.         from  bringing  any  eiectment  for  the  recovery  of  the  premises ;  but 
^^^^  if  the  Court  should  be  of  opinion  that  the  settlement  was  void, 

MuisBL        ilien  praying  an  account,  and  that  the  bond  and  legacy  might  be 
Morgan,       paid. — ^lliat  the  causes  were  heard  15th  Feb.  1774,  before  the 
*       then  Master  of  the  Rolls,  when  his  Honour  ordered  that  the  peti- 
tioner's bill  should  be  retained  for  12  months,  and  that  he  should 
be  at  liberty  to  proceed  at  law  for  recovering  possession  of  the 
estate  in  question :  and  in  default  of  proceeding,  his  bill  should  be 
dismissed  with  costs;  but  in  case  be  should  proceed  to  trial,  his 
Honour  reserved  costs  and  further  directions  till  after  the  trial,  and 
the  other  cause  was  to  stand  over  in  the  mean  time ;  that  in  pur- 
suance of  this  order  an  ejectment  was  brought  by  the  plaintiff  in 
[  77  ]         the  Kifig's  Bench,  to  which  defendant  Morgan  was  made  a  de- 
fendant, and  the  same  was  tried  at  the  sittings  in  London  after 
JSasier  1774,  before  Lord  Mansfield,  and  a  verdict  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court,  on  a  case  which  was 
reserved,  with  liberty  to  enter  up  a  verdict  for  defendant,  if  the 
Court  should  be  of  opinion  the  plaintiff  had  no  right  to  recover  : 
tliat  the  case  stated  the  will  of  George  Mussel,  his  death,  the  entiy 
and  death  of  his  widow,  the  entry  of  Ebenezer,  and  his  having  issue 
by  his  then  wife,  Jane  Elizabeth,  bom  during  the  life  of  testator  s 
widow ;  the  indenture  of  lease  and  release  and  recovery ;  the  mar- 
riage of  defendant  Morgan ;  and  that  Ebenezer  afterwards  married 
said  Sarah  (then  Sarah  Stevens)  apd  had  issue  by  her  the  peti- 
tioner; and  the  death  of  Ebenezer:  that  defendant  Thomas  Wilkins 
Morgan^s  wife  died  in  1765,  leaving  issue  two  daughters,  one  of 
whom  was  since  dead :  and  that  de^ndant  Morgan  claimed  under 
the  settlement  and  recovery,  and  the  petitioner  under  the  will  of  his 
grandfatlier ;  that  the  case  was  argued  in  Trinity  Term  1774,  and 
then  stood  over  for  further  argument  in  Michaelmas  Term ;  in 
which  term  (as  petitioner  had  lately  discovered)  a  rule  was  made 
for  entering  judgment  for  the  defendant ;  that  the  causes  having 
been  set  down  on  the  equity  reserved,  came  on  at  the  Rolls  l^th 
February,  1775,  when  his  Honour  ordered  the  petitioner's  bill  to 
be  dismissed  without  costs,  and  established  the  settlement  in  the 
second  cause;  that  the  petitioner  attained  21  years  of  age  28th 
March,  1785,  but  had  been  obliged  to  reside  abroad  since  tliat 
time;  that  the  petitioner,  4th  ^pra7,  1789,  made  an  actual  entry 
on  the  premises,  and  brought  an  ejectment  to  recover  tlie  same : 
which  coming  on  to  be  tried,  it  appeared  that  the  demise  was  laid 
prior  to  the  entry,  on  which  account  the  nominal  plaintiff  was  non- 
suited ;  that  Elizabeth  Mary  Wilkins  Morgan  having  attained  her 
age  of  21,  Thomas  Wilkins  Morgan  and  she,  as  of  Trinity  Term 
1777,  levied  a  tine  of  the  premises;  and  afterwards,  she  having 
intermarried  with  Ely  Pates,  they,  about  May  1789,  tiled  their  bill 
against  the  petitionur,  stating  that  the  case  had  been  argued  in  Trin, 
1774,  and  again  in  Midi,  1774,  when  judgment  was  given  for  de- 
fendant Morganj  and  praying  to  have  the  benefit  of  the. decree  of 

15th 
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15th  Feb,  177 5j  and  to  be  quieted  with  respect  to  plaintiffs  claim,  1790. 

and  for  an  injunction  to  restrain  the  petitioner  from  proceeding  at  >^^^^ 

law.  The  petition  further  stated^  that  the  petitioner  was  ignorant  Mumel 
of  the  rule  for  entering  judgment  for  defendant  Morgan,  in  the  Morgan, 
action  brought  in  1774,  or  of  the  decretal  order  in  1775,  till  after  [  78  ]' 
be  had  brought  his  ejectment  in  1789;  but  had  found,  on  search- 
ing the  office  of  the  Clerk  of  the  Rules,  that  the  same  had  been 
by  consent  of  counsel  for  petitioner,  as  lessor  of  the  plaintiff,  and 
of  said  defendant ;  and  that,  from  other  circumstances,  he  is  satis- 
fied that  the  judgment  and  decretal  order  were  obtained  by  collu- 
sion between  said  Curtis  and  defendant  Morgan;  and  that  he 
understands  that,  on  the  arguments  in  Trin,  Term  1774,  the  Court 
had  great  doubt  as  to  the  construction  of  the  will,  and  directed 
counsel,  in  the  interim  between  that  and  the  second  argument,  to 
look  into  cases  :  and  that  in  the  mean  time  the  suit  was  compro- 
mised between  Curtis,  his  next  friend,  and  defendant  Morgan, 
upon  the  terms  that  judgment  should  be  entered  up  for  the  latter, 
and  that  he  should  pay  the  costs,  and  that  the  rule  was  obtained  in 
consequence  of  that  agreement ;  and  that  he  apprehends  that  the 
defendant  Gretton  connived  thereat,  as,  in  case  petitioner  obtained 
judgment  in  his  favour,  Gretton  and  his  wife  might  be  liable  to 
pay  the  defendant  Morgan  the  sum  of  «£4,000,  and  other  sums, 
with  interest,  out  of  the  assets  of  the  petitioner's  father,  Ebenezer 
Mussel;  the  petitioner  therefore  prayed,  that  the  decretal  order 
might  be  discharged,  and  the  petitioner  be  at  liberty  to  apply  to 
the  Court  of  Kin^s  Bench  to  have  the  judgment  set  aside,  and  the 
case  re-argued ;  and  that  the  defendant  Morgan  might  be  ordered 
to  consent  thereto,  and  the  trial  in  the  ejectment  stayed  till  after 
the  judgment  of  the  Court  of  King's  Bench  should  be  obtained  on 
the  case. — ^The  petition  was  supported  by  affidavits. 

Mr.  Mitford  and  Mr.  Hollist,  in  support  of  the  petition,  argued 
that  this  was  the  proper  way  of  getting  rid  of  the  decree  ;  that  in 
the  present  case  it  could  not  be  by  bill  of  review,  because  the  dc 
cree  was  not  enrolled. — ^Tliat  it  might  be  by  re-hearing,  but  that  , 

was  prevented  by  the  judgment  in  the  Kin^s  Bench. — Though  no 
case  had  directly  decided  that  a  decree  could  be  set  aside  on  peti- 
tion ;  yet  in  Sheldon  v.  Fortescue,  3  P.  W.  104.  the  Lord  Chan- 
cellor admitted,  that  even  a  decree,  much  more  an  interlocutoFy 
order,  if  gained  by  collusion,  may  be  set  aside  on  a  petition,  ajor- 
tiorif  by  bill.  But  in  all  the  cases  where  there  has  been  a  second 
bill,  there  has  been  more  to  do,  not  merely  to  set  aside  what  has 
been  done.  Although  the  present  case  is  in  a  state  for  a  rehear- 
ing, that  could  go  no  further  than  the  judgment  on  the  record,  and  [  79  ] 
the  collusion  could  not  appear ;  and  we  cannot  apply,  without 
leave,  to  the  Court  of  King's  Bench,  to  set  aside  their  judgment. 
If  a  third  person  'v3  injured  by  collusion,  he  may  tile  his  bill ;  but 
where  it  is  the  plaintiff,  he  cap  only  apply  by  petition ;  and  even 

in 
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1790.         ill  die  case  of  a  third  person,  it  must  be  where  he  has  ab  equitable 

««N^w  right.     The  present  petitioner  having  a  right  to  |ients  and  profits, 

MustBL         his  bill  was  retained  only  on  account  of  his  being  an  infant ;  but 

HoRCAv.       would  not  have  been  so,  had  be  been  adult,  without  trying  his  title 

at  law ;  therefore  at  present,  under  a  new  bill,  be  must  be  put  to 

a  fresh  ejectment,  to  find  the  same  facts  which  are  fouiid  already ; 

and  upon  which,  by  removing  the  judgment  and  decree  out  of  the 

way,  the  question  of  the  construction  of  the  will  may  be  argued, 

without  hirther  expence  of  a  new  finding  of  the  s^me.  facts. 

There  is  a  case  in  1  P.  W.*  where  a  decree  was  pleaded  to  a 

fresh  bill,  and  the  plea  over-ruled.    In  a  case  in  f  Atkyns,  Mr. 

Yorke  lays  it  down  that  a  decree  may  be  set  aside  on  petition  (a). 

But  Lord  Chancellor  refused  the  prayer  of  the  petition,  saying 
there  was  no  instance  hitherto  of  its  being  done,  and  that  he  could 
not  see  a  reason  why  it  should  not  be  by  an  original  bill,  in  the 
nature  of  a  bill  of  review.  £ither  there  is  enough  before  the 
Court  already  for  it  to  determine  upon,  or  not ;  if  there  is,  it  may 
be  done  by  a  rehearing ;  if  not,  the  new  matter  must  be  brought 
before  tlie  Court  (&)• 

•  Richmond  ▼.  Tayleur,  1  P.  W.  734. 

t  Wotiletf  V.  Birkheadf  3  Atk.  809.    See  the  case  of  Bradiah  v.  Gcf,  Amb. 

(a)  This  b  not  so.  1  Eden,  18.    Kennedy  ▼.  Dmly^  1  Sch. 

{b)  See,  ai  to  this,  fVortley  v.  JWrk-      &  Lcf.  356.    Perry  v.  Philtps,  17  Vps, 
headf  cit.  ^te^  Manaton  v.  MoUsworth,      173. 


1  Vifs.  juii.  132;. 

Lincoln's-InD  Ex  parte  MoRKlS. 

HaU,  2mh  AprU.  '^ 

Bankrupt's  estate  HPHE  banfcrupt's  estate  being  sufficient  for  the  purpose,  Ijord 

shall  pay  interest,  -■-    Chancellor  gave  the  creditors  interest  for  such  of  their  debts 

^without  breaking  ^*  ^^^^  interest ;  but  said  he  would  not  have  done  so  if  it  broke 

innponhisaUow-  in  upon  the    bankrupt's  allowance.     See  Bromley  v.  Goodere, 

ww«-  1  Atk.  75  (c). 


post,  436. 
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Jones  v.  Jones. 

npHC  testator  devised   lands,  and   also  ordered  liis  personal  MotioD,  that  le- 
-*-    estate  to  be  laid  out  in  land,  and  settled  to  uses  under  which  curtUes  be  de- 
tbe  defendant  took  an  estate  for  life  only,  with  remainder  over ;  ^^ntor^^^ve 
and  appointed  the  plaintiff  executor.    Tlie  defendant  possessed  the  money,  gi^ou 
himself  of  the  personal  estate,   and,   amongst  other  things,  of  ^* 
securities  for  money.    The  plaintiff  filed  his  hill,  and  the  secu- 
rities were  ordered  to  be  deposited.     Some  'of  the  debtors  being 
desirous  of  taking  up  their  securities, 

Mr.  Ri§hardi  moved,  on  the  part  of  the  plaintiff,  that  the  se- 
curities might  be  delivered  up  to  him,  in  order  to  receive  the 
monies  secured  by  them ;  which  was  slightly  opposed  by  Mr.  Llot/d, 
counsel  for  the  defendant ;  but  it  was  ordered,  and  that  the  plain* 
tiff  should  deposit  the  money  paid  in  the  Jiank* 


BuTLEB  V.  Every.  s.  c. 

nf^HIS  was  a  bill  by  persons  claiming  as  heirs  ex  parte  maUrnd  pieaofafiiieof 
-"*    of  the  late  Sir  John  Every ^  Bart,  stating  that  he  died  in  the  laodi  in  the  coon- 
year  1779,  intestate,  but  that  Edward  Every  took  possession  of  ^^u^^^^t 
his  estate,  pretending  to  be  heir  ex  parte  paternd.  averment  that  it 

To  this  the  defendant  pleaded  that,  after  the  death  of  Sir  John,  was  of  all  the 
Edward  entered,  claiming  as  heir  at  law,  and  took  the  title  of  Sir  ^^"jftSTS^' 
Edward  Every,  Bart,  and  in  Michaelmas  Term,  1780,  levied  a  averment  that'll^ 
fine  of  tlie  lands  in  the  county  of  Derby  and  elsewhere :  the  plea  party  had  no 
stated  that  the  due  proclan^ations  were  made,  and  that  no  claim  ™^?^°^  *" ^^ 
was  made  in  due  time  by  the  plaintiffl    And  it  further  averred  thai  ^"^gi  1 
the  fine  was  levied  of  all  the  lands  which  belonged  to  Sir  Jo/m        **         * 
Every,  and  stated  the  death  of  Sir  Edward  Every  in  1785,  by 
which  the  estate  bad  descended  to  the  defendant* 

Mr.  Mitford  and  Mr.  Johnson,  fof  the  plaintiff,  objected  to  tlie 
plea  us  insufficient,  as  not  setting  forth  that  fines  were  suffered  of 
all  the  Cdtates ;  the  word  elsewhere  applying  that  the  lands  lay  in 
other  counties  besides  Derbyshire,  and  no  fine  being  stated  to  have 
been  levied  in  any  other  county,  which  would  be  necessary,  as  a 

fine 
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fine  levied  in  one  county  could  not  affect  lands  situate  in  another. 
That  in  this  case  Sir  John  Every  had  advowsons  in  gross ;  and 
that  though  the  plea  alledged  entry,  it  did  not  alledge  that  there 
bad  been  any  presentation,  without  which  there  could  be  no  seisin 
of  the  advowsons ;  therefore,  the  plea  being  entire,  and  being  in 
part  bad,  must  be  wholly  over-ruled. 

Mr.  Mansfield,  for  the  defendant,  in  support  of  tlie  plea,  said 
the  bill  had  not  stated  that  there  were  any  advowsons  in  gross ; 
and  that  it  could  not  be  implied  from  the  fine,  which  was  only 
of  general  descriptions,  that  there  were  any ;  but  that  the  plea 
averring  that  the  fine  was  of  all  the  lands  of  Sir  John  Every ^  that 
was  sufficient,  though  it  did  not  expressly  aver  that  he  had  no  lands 
out  of  Derbyshire. 

And  Ij)rd  Chancellor  thinking  this  averment  sufficient,  and  tliat 
he  could  not  intend,  from  the  fine  alone,  that  there  were  advow- 
sons in  gross, 

Allowed  the  plea  (a). 


(a)  The  Editor  has  searched  the  Re- 
gister's book  for  some  account  of  the 
plea  which  vras  pat  in  by  the  defendant 
in  this  case,  but  nnsuccessfnliy.  There 
is  an  cntry(Keg.  Lib.  A.  1789.  fol.  98.) 
of  its  coming  on,  as  mentioned  in  Mr. 
Veaty^n  report,  to  be  argued  before 
Mr.  Justice  BuUeVy  and  two  Masters, 
sitting  for  tlie  Lord  Chancellor,  when 
upon  two  formal  objections  being  made 
to  it,  liberty  was  given  to  amend. 
There  is  also  another  entry,  ib.  fol. 
614.  which  is  evidently  salMCC|uent  to 
the  present  case,  but  the  Editor  has 
not  been  abla  to  find  any  in  which  the 
plea  is  set  out  The  Editor  was  the 
more  anxious  to  obtain  a  sight  of  the 
plea,  as  according  to  botli  reports 
there  appears  to  Inve  been  no  direct 
averment  of  sebiq;  a  circumstance 
which  had  been  expressly  determined 
by  Lord  HatdwUke,  in  Story  v.  Lord 


H'indsor,  3  Atk.  630.  to  be  necessary  ; 
and  the  doctrine  of  that  decision  Imd 
been  adopted  by  Lord  /2«</€sda(f,(Trea. 
«03.  3d  edit.  206.)  It  seems  therefore 
the  more  extraordinary,  that  the  •!>- 
jection  should  have  escaped  his  Lord- 
ship (who  was  here  counsel  for  the 
plaintiff;)  as  well  as  the  Court.  In 
the  subsequent  case  of  Pof^e  v.  Levtrp 
S  Vcs.  jun.  450.  a  plea  of  a  fine  was 
over-ruled,  because  it  averred  pos- 
session only,  and  not  seisin,  and  in 
the  late  case  of  Dobnn  v.  Leadbeaterp 
13  Ves.  SSO.  a  similar  plea  was  over- 
ruled, as  it  only  alleged  seisin  by  way 
of  argninent ;  a  direct  positive  aver- 
ment of  sebin  being  considered  as 
indispensible.  In  both  these  cases 
however,  liberty  was  given  to  amend , 
as  to  which,  vide  Newmtn  v.  WaUU, 
note,  vol.  il.  145. 


s.c 

1  Ves.  jnn.  143. 

Devise  of  real 
and  personal 
estate,  to  the  wife 
lor  life,  remain- 
der to  the  testa- 


Hockley  and  Wife  v.  Mawbet. 

JOHN  RUSSEL,   by   will  dated  2d  January.  1768, 
vised  as  follows ;  "  I  do  hereby  order  and  direct  ray  execi 


de- 

^      ^  w-«^-  ,^ — ^  executors 

hereinafter  named  to  lay  out  the  sum  of  £2,000  out  of  my  per- 
iorssonR  R  and  ®®"^'  estate,  in  the  purchase  of  a  freehold  estate,  within  twelve 
Am  i$8U€  lawfully   months  after  my  decease ;  and  when  the  same  shall  be  purchased^ 

begotten,  to  be 

dhidedasheshaUtkinkfii';  and  if  he  skoutd  die  wUhmU  iesue,  rmaindirover,  held  to  be  an 

cstaU:  for  life  only,  with  a  power,  and  the  remainder  over  gopd. 

I  give, 
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1  give,  dev'ise,  and  bequeath  the  same,  and  every  part  thereof,  1790. 

uDto  my  ^'ife  Rebecca  Rvssel^  for  and  during  the  term  of  her  ^^^^^ 

natural  life.  Also  I  give  and  bequeath  unto  my  said  wife  all  those  Hocki.bt 
my  freehold  messuages  in  JohnsorCs  Courts  near  Fleet  Street,  No.  Mawbby. 
2,  4,  5,  6,  which  were  purchased  in  the  name  of  my  son,  but  are 
my  property,  as  appears  by  a  declaration  of  trust  from  him  to  me 
made ;  and  also  all  those  six  messuages  or  teuements,  being  free- 
bold,  situated  in  Raven  and  Sun  Yard  in  Bermondsey  aforesaid, 
and  the  reversion  of  seven  more  there,  which  will  descend  to  me 
io  about  twenty  years  :  which  last  mentioned  estate  was  likewise 
purchased  in  the  name  of  my  son,  but  are  also  my  property,  as 
appears  by  another  declaration  of  trust  from  him  to  me  made ;  to 
hold  unto  my  said  wife,  all  and  singular  the  said  premises  for  and 
during  the  term  of  her  natural  life :  also,  I  give  and  bequeath  unto 
my  said  wife  all  my  leasehold  estates  for  and  during  her  natural 
life ;  and  from  and  immediately  after  her  decease,  1  give,  devise, 
and  bequeath  the  same,  and  every  part  thereof,  unto  my  son 
Richard  Rtuselj  and  to  his  issue,  lata&Uly  begotten,  or  to  be  be^ 
gotten,  to  be  divided  amongst  them  as  ne  thinks  fit ;  and  if  my  said 
son  shall  fiappen  to  die  without  issue  lawfully  begotten,  my  will  is, 
that  as  well  my  present  freehold  and  leasehold  estates,  as  the  estates 
hereby  directed  to  be  purchased,  shall  be  sold,  and  the  money 
arising  therefrom  shall  be  equally  divided  between  my  brother 
Thomas  Russets  children,  my  sister  JVillet's  children,  atid  my  sis^ 
ter  Parker's  children.  And  my  will  and  desire  is,  and  I  hereby 
order  and  direct,  neither  the  estate  directed  to  be  purchased,  nor 
any  of  my  present  freehold  or  leasehold  estates  may  be  sold  or 
disposed  of  during  the  life  of  my  wife  or  her  son ;  and  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  whatsoever  and 
wheresoever,  after  payment  of  my  just  debts,  funeral  expences, 
and  the  above  legacies,  I  give,  devise,  and  bequeath  the  same,  and 
every  part  and  parcel  thereof,  unto  my  said  wife,  to  and  for  her  (  S3  1 
own  use  and  benefit  for  ever.  And  1  do  hereby  nominate,  con- 
stitute, and  appoint  my  said  wife  sole  executrix  of  this  my  will. 

John  Russeldied  in  December,  1770,  Rebecca  Russel  sur/ived 
him,  and  entered  upon  and  possessed  the  estates,  both  real  and 
personal,  but  never  laid  out  the  ,£2,000  according  to  the  directions 
of  the  will,  and  died  in  1780.  Then  Richard  Russel,  the  son, 
came  into  possession,  and  died  in  the  year  1784,  having  bequeathed 
his  estates  to  the  defendant  Mawbey  and  others  upon  trust.  He 
never  had  any  issue. 

The  bill  was  filed  by  the  plaintiffs,  in  right  of  the  wife,  who 
was  the  widow,  and  personal  representative  of  John  Russel,  who 
was  one  of  the  children  of  Thomas,  the  brother  of  the  testator 
named  in  the  will,  praying  that  the  .£2,000  might  be  answered  out 
of  tlie  assets  of  Rebecca,  and  that  the  estates  devised  by  the  will  to 
be  sold,  might  be  sold,  and  the  produce  thereof,  and  the  «£2,000, 
distributed  ^^mongst'  such  of  the  children  of  the  tcslatpr*^  brother 

2'homas, 
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1790.         Thomas,  and  his  sisters  fVillei  and  Parker ,  as  were  still  alive,  and 

^«^>^^  to  the  personal  representatives  of  those  who  were  dead. 

HocKLiY  'Tijg  decree  directed,  among  other  things,  an   enquiry  whether 

YUwBEy.       ^®  £9,fiOO  had  been  laid  out  in  land,  according  to  the  will ;  and 

also  that  the  Master  should  enquire  and  state  what  freehold  and 

leasehold  estates  the  testator  John  Russel  was  seised  and  possessed 

of  at  the  time  of  making  his  will. 

The'  Master  by  his  report,  certified,  that  the  £^fiOO  had  not 
been  laid  out ;  tliat  the  testator  had  other  freehold  estates  besides 
those  specified  in  his  will. 

The  cause  came  on  now  for  further  directions,  when  two  points 
were  made : 

1st.  Whether  the  words  present  estates,  meant  all  the  estates 
of  which  the  testator  wa»  then  in  possession,  or,  the  enumerated 
estates  only. 

2/d.  Whether  the  devise  to  the  brother's  and  sisters*  children 
was,  or  was  not,  too  refl«k>te,  as  depending  on  the  son's  dying 
without  issue. 

[  84  ]  Mr.  Mansfield  and  Mr.  Uoydf  for  the  plaintiff,  and  for  de- 

fendants in  the  same  interest,  contended,  that  by  his  present  estates 
the  testator  must  have  meant  all  the  estates  of  which  he  was  then 
possessed.  There  is  nothing  to  restiict  the  sense  of  the  word  pre- 
sent.    It  is  contradistinguished  to  the  estates  to  be  purchased. 

2dly.  This  is  not  an  estate  tail  in  Richard^  but  an  estate  for  life. 
It  is  a  contingency  with  a  double  aspect ;  to  the  issue,  if  any,  but 
if  he  died  without  issue,  then  over.  The  words,  without  issue, 
must  mean  issue  living  at  the  death.  This  sense  of  the  words,  is 
aided  by  the  subsequent  words :  for  if  he  dies  without  issue,  it  b 
to  be  divided ;  the  division  is  to  be  at  his  death,  with  the  additional 
provision,  that  it  shall  not  be  during  the  life  of  testator's  wife. 
The  division  among  the  brother's  and  sisters'  children,  must  be 
equal.  If  there  was  one  child  only,  that  child  would  take.  Davj^ 
V.  Hooper,  2  Veni.  665.  Modoc  v.  Jackson  (ante^  vol.  ii.  p.  588.) 
Wilson  v.  FansiUart  (Ambl.  56%.) 

Mr.  Solicitor'-General  and  Mr.  Selwyn,  for  defendants. — By 
the  words  present  estatci  he  must  mean  die  enumerated  estate^ 
which  he  has  given  to  the  wife  for  life.  He  had  other  estates,  of 
which  he  made  specific  devises  in  form ;  and  he  had  estates,  which 
lie  meant  to  be  subjects  of  tlie  residuary  devise.  He  certainly 
meant  the  word  preeent  to  be  contradistingubhed,  not  to  the  estate 
to  be  purchased. only,  but  the  estates  not  enumerated. 

2dly.  Then  Ihe  gift  over,  upon  dying  without  issue,  is  too  re- 
mote, being  after  an  estate  tail.  It  cannot  be  contended,  that  issue 
here  meant  children.  The  testator  was  clearly  aware,  that  it  had  a 
more  extensive  sense,  and  clearly  meant  the  brother's  and  sisters' 

children 
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children  should  not  take,  but  in  a  more  remote  event.  Suppose 
the  son  had  left  no  child,  but  had  left  grand-children,  or  great- 
gniiid-children,  certainly  they  would  have  been  objects  of  his 
power,  and  be  might  have  appointed  among  them  all.  Then  the 
issue,  though  ever  so  remote,  being  within  the  power,  these  words 
caooot  be  restrained  to  mean  children  only.  There  is  no  case 
ivhere  a  remainder  has  been  held  to  be  good,  after  the  word  issue 
generally.  The  words  used  here,  are  not  satisfied  by  saying,  be 
has  a  life  estate,  with  power  to  dispose,  for  he  must  take  an  estate 
tail ;  and  the  power  given  him  to  di\ide,  will  not  prevent  his 
taking  an  estate  tail.  Here  are  no  wordir  to  restrain  the  issue,  to 
issue  at  the  time  of  his  death,  as  there  have  been  in  all  the  cases 
when  such  construction  has  been  given,  such  as  the  word  leav^ 
ing,  Sfc. 

Lord  Chancellor.'-^The  principal  question  is,  what  estate  the 
ion  took  in  the  enumerated  estates :  aud  I  think  the  testator  in-^ 
tended,  and  has  expressed  his  intention  of  giving  a  contingency 
irkh  a  double  aspect,  in  one  event,  a  gift  to  the  children  of  the 
son,  if  he  should  have  any,  and  if  he  should  not  have  any  child, 
ibat  then  the  estate  should  be  sold  for  the  purposes  in  the  ^ilL 
He  did  not  mean  the  estate  to  go  as  an  estate  tail,  but  that  the 
diildreii  should  take  distributively;  in  which  case,  they  must  take 
as  purchasers;  and  the  consequence  is,  that  Richard  took  only  an 
estate  for  life  (a).  He  had  a  power  to  divide ;  but  if  he  did  not 
so,  there  was  an  interest  in  the  children  that  would  entitle  them  to 
an  equal  division  (6).  It  is  observed,  that  if  he  had  no  children, 
it  would  go  to  grand-children ;  it  would  so,  but  only  as  descriptive 
of  bis  power :  in  order  to  take,  they  must  be  alive  at  the  death  of 
lUchard;  it  is  not  sufficient  to  say  that  they  are  the  immediate 
descendants  of  Richard,  to  make  them  take  under  the  estate  tail. 


84 
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(c)  There  hate  been  several  cases 
in  wbich  words  which  would  other- 
wise have  been  words  of  limitation, 
have  been  holden  to  be  words  of  pur- 
chase, in  consequence  of  there  being 
a  direction  that  the  heirs  or  issue,  Sec, 
iJiottld  take  as  tenants  in  common,  or 
IB  some  mode  incompatible  witli  the  re- 
fnlar  course  of  descent,  Doe  ▼.  Lamng, 
%  Barr.  1100.  1  Bl.  Rep.  965.  Doe  v. 
Lydr,  1 T.  R.  597.  Mr.  Jnstice  0iia«r*s 
obsenrmtions.  Doe  v.  Goffy  ii  East. 
668.  Om  v.JeatoMt  5M.  &  S.  95. 
U  is  tingiilar  that  the  present  case 
should  not  have  been  cited  either  by 
Mr.  Feame^  or  bv  the  very  learned  per- 
lons  who  argued  the  two  last  of  tboKC 
rases*  There  ia  also  a  case  respectin/^ 
s  limitation  of  personal  ^ro^erty  {fVil- 
MS  V.  VamsUiart^  Amb.  S62.)  where  a 
siaular  constrnction  was  adopted  by 
theConrt.  Hhig  v.  Burchell^  Amb.  378. 
(and  from  Lord  Northingtoiei  MSS 
i  Eden,  4^4*)  where  the  limitation  wa:> 


to  A,  for  life,  remainder  to  the  issue 
male  of  ^1.  and  to  his  and  their  heirs, 
share  and  share  alike,  was  a  determi- 
nation to  a  contrary  effect ;  but  his 
Lordship's  opinion  was  grounded  upon 
the  general  construction  of  the  will^ 
and  particular  expressions,  denoting 
the  intent  of  the  testator,  that  this  was 
an  estate  tail  in  A.  and  not  an  estate 
for  life. 

(b)  Tlic  above  cited  case  of  Doe  v. 
Jesson,  strongly  resembled  the  present^ 
as  there  was  a  power  of  appointment 
given  to  tiie  first  devisee  to  the  heirs 
of  bis  body,  and  in  default  of  appoint- 
ment, a  devise  to  them  share  and 
share  alike,  as  tenants  in  common.  As 
to  the  cases  where  a  bequest  has  beeis 
considered,  not  as  a  power  in  the  na« 
lure  of  a  trust,  bnt  as  a  power  with  a 
bequest  over  to  tht*  object  of  it,  in  de- 
fault of  np|)ointm(^t  by  implication, 
vide  Sugden  on  Powers,  390. 

It 


HOCXLKT 

Mawbet. 
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Mawbbt. 


1790.  it  is  sufficient  that  the  division  must  take  place  at  the  death  of 
Richard,  \i'hich  is  within  the  rules.  Therefore  two  events  were 
provided  for:  1st.  There  being  children  of  Richard:  in  which 
case  they  would  take ;  2dly.  There  being  no  children :  in  which 
case  the  estates  vested  in  the  persons  described.  £d.  Then  as  to 
what  estates  passed  (a). — The  word  present  may  be  taken  in  oppo- 
sition to  the  estates  to  be  purchased:  or  it  may  mean  all  he  could 
devise ;  but  here  it  receives  a  different  constiuction  from  the  other 
contents  of  the  will.  The  word  is  not  of  force  sufficient  to  con- 
trol the  former  gifts,  and  receives  a  construction  from  the  residuary 
clause,  which  it  could  not  be  meant  to  defeat.  It  cannot  extend 
further  than  the  enumerated  estates. 

By  the  decretal  order  it  b  declared,  that,  according  to  the  tme 
sense  and  meaning  of  the  will,  the  estates  to  be  sold  under  the 
devise  are  the  freehold  estates  there  enumerated^  and  all  the  lease- 
hold estates ;  and  that  the  other  freehold  estates,  not  enumerated 

[  86  ]  m  the  will,  passed  thereby  to  Rebecca  Russel;  and  it  is  ordered, 
that  the  estates  devised  to  be  sold,  should  be  sold  accordingly,  and 
the  money  to  be  paid  into  the  Bank.  And  it  is  declared,  that  the 
money  so  to  be  paid,  will  be  divisible  according  to  testator's  ^11, 
in  equal  shares,  among  his  brother  Thomas  RusseFs  children,  his 
sister  Willefs  children,  and  his  sister  Parker*s  children,  living  at 
the  time  of  the  death  of  the  testator :  and  the  Master  was  to  en- 
quire what  children  they  had  living  at  the  death  of  testator,  and 
which  of  them  are  dead,  and  whether  they  left  any,  and  what  per- 
sonal representatives. 

•  0(^  The  remaln^r  of  this  indgment  the  reader  is  referred  for  that,  as  wett 
ih  given  at  very  freat  length,  io  Mr.  as  for  the  very  foil  account  of  the 
Vaey's  report  of  the  case,  to  which     arguments  of  the  counsel. 
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TRINITY  TERM. 

30  GEO.  III.  1790. 


Hughes  v,  Hughes. 


s.c. 

1  Fes.  jnn.  161. 

ceiver  to  distrain,  jMT^'  SoHcUorrGeneral  moved,  that  the  receiver  appointed  by 

•^^^   the  Court  might  be  at  liberty  to  distrain.     He  cited  Pitt  v. 
Snowden,  3  Aik.  7  50. 

Order  granted :  the  distress  to  be  in  the  name  of  the  persons 
having  the  legal  estate  (a). 

(a)  '<  If  a  receiver  is  appointed,  and      owner  should  deliver  possession  to  the 
the  owner  is  in  possession,  application      receiver,  wlio  cannot  dustrain  on  tlie 
should  be  made  to  the  Court,* that  the      owner  in  possession,  as  he  is  not  te- 
nant 
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Mit  to  him,"  per  Lord  Harduncke^ 
2  Ves.  401.  But  this  seems  unintcllU 
lEible,  and  as  expressed  is  insensible, 
bat  if  it  can  be  made  sense  it  must  be 
Inr  nodersCanding  the  word  luoner  for 
we  Itttor  or  landlord  in  one  part  of  the 
•eatence,  and  for  the  tenant  or  lessee 
in  the  other.  And  by  that  part  of 
tke  sentence  where  it  is  said,  that  the 
owner  should  deliver  possession  to  the 
reeeifer,  that  is,  tke  faiuttoni  should 
convey  to  the  receiver:  bat  even  then 
it  iboold  be  done  before  the  rent  be- 
came due,  for  otherwise  tlic  receiver 
conid  not  distrain  on  the  lessee  or  te- 
Btnt,  called  the  owner  in  possession. 
Taking  the  whole  in  this  sense  the 
reason  given  why  the  receiver  cannot 


distrain  is  intelligible,  vie.  because 
the  tenant  is  not  tenant  to  him :  but 
this  is  mere  conjecture ;  for,  in  truth, 
the  report  appears  to  me  to  be  so 
grossly  mistaken,  that  no  regard  ought 
to  be  bad  to  it.— (5^17.  HtT/.) 

N.  B.  It  appears  by  the  import  of 
this  case  in  1  Ves.  jun.  161,  Lard 
Chancellor  took  it  for  granted,  that  by 
the  common  order  for  appointing  a  re- 
ceiver, the  tenants  are  to  attorn  to 
him,  and  if  the  receiver  has  an  at- 
tornment, he  must  distrain  in  his  own 
name,  not  of  the  person  having  the 
legal  estate.  {Serj.  HiU,)  That  a  re- 
ceiver cannot  proceed  in  ejectment, 
vide  fVifnu  v.  Lord  Sewboroughf  post, 
88. 


1790. 


HUCHBS 
V. 

Hughes. 


Pbarsqn  V.  BbLSH£R« 

jkl  R.  Graham  moved,  on  the  part  of  the  plaintiff,  in  a  pauper  Pauper  shall  not 
■*''-■"  cause,  to  dismbs  the  bill  against  two  defendants,  without  d»»«ni«i  wiUwut 
costs.  ^^ 

Bat  Lord  Chancellor  ordered  it  to  be  upon  payment  of  costs  (a). 


(c)  See  this  case  cited  in  a  note  to 
Corbeit  v.  Corbetty  16  Ves.  108.  also, 
upon  the  subject  of  paupers,  FroH  v. 


PreHoUf  ib.  160.  Ratting  v.  George^ 
lb.  232.  Wallop  v.  Warhwrion,  t  Cox, 
409.    Spencer  v.  Bryant,  11  Ves.  49. 


Wbight  v.  Braine. 


s.  c. 

S  Cox,  332. 

MR.  Pemberton  moved  for  an  injunction  to  stay  execution,  and  Injunction  to  stay 
that  it  should  also  stay  trial.  execution  and 

•^  trial,  not  granted 

Lord  Chancellor  said,  they  could  not  be  granted  as  one  motion, 
and  therefore  granted  the  first  part  alone  (&). 


(6)  Upon  the  authority  of  the  pre- 
sent case,  it  was  established  in  Gof- 
Uek  V.  Ptarson.  10  Ves.  450.  that  a 
motion  cannot  be  made  on  the  same 
day  for  the  common  injunction  to  stay 
examination,  and  the  special  injunc- 
tion to  stay  trial.  So,  it  an  injunction 
has  been  obtained  upon  a  deaimtu  be- 
ing granted,  it  appears  that  the  Coart 


will  not  stay  trial  at  the  same  Seal. 
For  the  present  practice  upon  the 
subject  of  the  affidavits  necessary  to 
induce  the  Court  to  extend  the  in- 
junction to  stay  trial,  till  after  the 
answer  has  cbme  in,  vide  the  Editor's 
note  to  Retet  v.  Braham,  ante,  vol.  ii. 
640. 


Wynn 


8S'  Oitfit  Abousd  akd  Dbtbemxhbd 

1790. 


s.c. 

1  r<f.juii.l64. 


Wtnn  v.  Lobd  Nbwbobouoh. 

1 1  €f.  juiL  1D4.     m|-R.  Mitnifidd  moved,  on  the  part  of  one  of  the  defendanti, 
^  ''eS[*'^^"t-*  tenant  in  tail  in  remainder  (there  bekig  no  tenant  in  tail  in 

J^i^    inejec«   \^^^^  unj  several  tenants  of  the  estate  in  question,  against  die 

receiver^  who  had  been  regufairly  appointed  by  the  Court,  to  pre- 
vent his  proceeding  in  ejectment  against  the  said  tenants.  Mr. 
Itickardi,  on  the  part  of  Lord  Hewberough^  the  tenant  for  Kfe; 
su^sted  that  his  Lordship  approved  of  the  conduct  of  the  re- 
ceiver. 

Lord  Chancellor  held,  that  the  receiver's  authority  did  not  ex- 
tend so  far,  as  to  justify  him  in  taking  such  a  measure ;  but  as 
the  application  of  the  tenants  was  ill  founded,  they  having  no  in- 
terest in  his  opinion,  to  support  the  motion,  he  rejected  it  with 
costs  (a). 

(a)  Mr.  FeMSf*!  report  of  tikis  case  tenants  without    appliaUim,    to    the 

is  much  more  full  and  satislacjUMry :  MaUer.'*    That  an  ejectment  caaaot 

I                      '    upop  fha  principal  Mmt  in  the  case  be  broaght  ogmui  a  receiver,  irMe 

his  Lordship  observed,  thai  "the  rents  ^cm.  6  Ves.  aS7.    Angd  t.  ;SPRtlil, 

<  are  not  to  be  raised  on  slight  grounds ;  9  Ves.  S35. 
nor  can  the  receiver  turn  out  the 


Ex  parte  Kent. 

Maintenance  TtPON  a  petition  for  maintenance  for  an  infant,  there  being  no 
Srr^Lgh^^^^^  ^  ca"«e  in  Court,  it  was  doubled  by  the  Register  whether  it 
eanse  in  Court,      could  be  done,  and  Lord  Chancellor  took  time  to  consider  of  it. 

And,  this  day,  Mr.  Abbot  cited  Ex  parte  Whitfield^  2,  Atlc.  3 15, 
where  the  same  was  done  upon  searching  precedents,  and  Lord 
Chancellor  made  the  order  (6). 

(6)  A  great  number  of  cases  upon  the  snljtct  are  coUeeted  in  Ex  parte 
JShUter^  post,  600. 


_  S.C.  (c)  But R1C KB,  Widow,  v.  Bbobhubst. 

1  V€9*  jun.  171.  ^  ^                        '               ' 

Widow  havmg  ^T^HE  plaintiflf,  previous  to  her  intermarriage  with  her  late  hus- 

^7her"iS[i?^  ^^^^  ^^^^^  ^*^  ^^  copyhold  estate,  and  possessed  of  odier 

riace  settlement  property,  and  the  husband  being  possessed  of  £SftA5  5  per  cent. 

and  her  husband's  consol.  by  indenture  June  l6,  1783^  he  covenanted  with  trustees 

tfac^'totterf  1^^  (in  consideration  of  the  marriage  and  of  the  plaintiff's  fortsne)  to 

under  it,  and  ^  transfer  £2,000,  part  thereof,  in  trust  for  himself,  till  the  marriage, 

ceiving  the  renu  and  afterwards  to  permit  him  to  receive  the  interest  for  life,  and 
six  years,  held  to 

k^e  made  an  ^c)  Reg.  Lib.  A.  17S9,  fol.  614. 

•■www-  afl^,. 
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ifter  Ills  decease  to  permit  the  plaintiff  to  receive  the  interest  for  1790, 

her  lifey  in  lieu  of  dower,  and  after  the  decease  of  both,  to  pay  and  ^-*v-*^ 

apply  the  £2,000  among  the  children  at  21,  or  if  there  should  be  Bijtrickb 
but  one  child,  then  the  whole  to  that  one ;  and,  in  default  of  issue,  Brodbvsst. 
to  opph  Me  whole  turn  to  such  persons^  and  for  such  uses,  as  the 
plaint0^  by  her  will  should  direct,  and  in  default  of  appointment 
to  her  representatives ;  and  the  plaintiflF  covenanted  to  surrender 
her  copyhold  estate  to  the  use  of  herself  till  the  marriage,  and 
afterwards  to  the  use  of  her  husband  for  life,  with  remainder  to 
inch  ttset  tts  he  by  will  should  appoint,  and  for  want  of  such  ap- 
pointment to  his  right  heirs.  t 

The  piaindff  made  a  surrender  to  the  pses  of  the  settlement, 
tad  the  marriage  took  effect,  but  the  huaoand  never  made  the 
truisfer. 

On  die  3 1st  of  August,  1784,  the  husband  died,  having  first 
Blade  his  will,  dated  April  the  10th,  m  the  same  year,  whereby  he 
devised  to  trustees,  of  whom  one  of  the  defendants  is  the  survivor, 
ail  his  estates,  real  and  personal,  in  trust,  to  pay  certain  annuities, 
aod  then  to  pay  the  residue  of  the  rents  and  profits-  of  his  real 
estate,  and  the  interest  and  produce  of  his  personal  estate  to  the 
plaintiff  for  life,  provided  she  did  not  marry  again ;  but  in  case  she 
should  marry  again,  or  at  her  decease,  then  he  gave  the  copyhold 
estate,  surrendered  by  him,  to  one  of  the  defendants,  and  the 
stocks  to  his  sister,  a  defendant,  for  life,  remainder  to  her  sou  for 
life,  virith  remainder  over  to  another  or  the  defendants,  and  ap- 
pointed the  plaintiff,  his  wife,  executrix  of  the  will. 

The  plaintiff  proved  the  will,  and  had  been  ever  since  }n  the 
leceipt  of  the  rents,  profits,  and  produce  of  the  testator's  real  and 
pergonal  estate,  to  the  annual  amount  of  £9,99,  and  out  of  it  paid 
the  annuities,  but  now  filed  her  bill  against  the  defendants  to  have 
the  £2,000, 3  per  cent.  consoL  amraittes  transferred,  upon  the  trusta 
of  the  settlement. 

The  defendants,  by  their  answers,  contended,  that  by  having 
proved  and  acted  under  the  will,  and  received  the  benefit  thereof 
she  bad  mtftde;  her  election^  and  had  waived  her  interest  in  the 
£2flOO  consoL  annuidea. 

Mr*  SoUeitor^General,  for  the  plaintiff,  contended  that  the  triia^        [  60  ] 
leas  baviDg  never  acted,  her  receiving  the  rents  was  only  an  act  of 
■eceaaity,  as  there  was  no  other  person  to  ri^ceive  them,  aqd  there* 
tote  coiiud  not  bind  her  as  an  election.    That  in  the  cas^  of  the 
Dske  of  Montagu  (Lord  Beaulieu  v.  Lord  Cardigan,  Amb.  533«  .  _t 

6  Bro.  P.  C.  232.)  (a)  there  were  much  stronger  acta  to  shew  an         '  ^  ^ 

elecdon,  yet  they  were  held  insufficient. 

(«)  Ed.  Toml.  vol.  iii.  277. 
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Lord  Chancellor  said, — AH  that  could  be  gathered  frc 
case  was,  that  an  election  may  be  kept  open  for  50  years  (a) 
no  line  could  be  drawn  from  mere  length  of  time,  but  it  n 
from  circumstances,  shewing  tlie  intent  of  the  part^  ^  that  he 
think  the  receiving  of  the  rents,  much  less  the  takmg  the  pei 
oflkially,  could  not  bind  (&);  but  under  all  the  circumstai 
the  present  case,  the  plaintiff  filing  her  bill  for  a  tran^fier 
stocks,  without  shewmg  any  ground,  must  be  presumed  1 
made  her  election. 

Bill  dismUsa 


(a)  The  decision  of  tW  House  of 
IfOrils  in  rer^ning  Lord  itCrtkinficn's 
decree,  hat  always  been  iisapproved 
€f.  In  fVmke  v.  fVake^  1  Yes.  jan.  335. 
S.  C  post,  t$5f  Lord  Eldon,  then  Soli- 
citor-General,  observed,  that  he  had 
heavd  Lord  Tkminw  say,  ovel:  and 
oyer  again,  that  the  case  should  never 
bias  any  other  where  there  is  the  least 
difference  between  them.  Set  also  the 
observationa  apon  it,  in  the  case  of 
Freki  ▼•  Lird  Barringtw^  post,  S7i. 


(6]  So  in  Simpim  ▼.  rtclcfn, 
341.  the  devisee  being  abc 
law,  and  liaving  entered,  oi 
tlie  wiU,  was  not  thereby  cc 
as  having  made  an  election  it 
will. 

(c)  Sec  upon  this  subject  th 
the  Earl  qf  Norihumberlatid  v. ' 
quegs  {fGranby^  t  Eden,  489, 
£ditor*s  note* 


Rolls, 

Mm  19,  tU 

JttmtTm 


A 


Blount  v.  Burrow. 

N  executor^  who  ought  to  have  been  a  co-plaintiff^ 
'  a  defendant^  and  Lord  Chancellor,  for  some  time,  d 

whether  he  was  entitled  to  his  costs;  but  at  length  ordered 

to  be  paid  to  him  (d). 

(d)  See  this  caase  reported  apoo  tlie  principal  question  which  arose  in 
vol.  Iv,  72. 


ScuRriELD  V.  Howes. 


hfe^wmai^'de^    St^^^^H  FOWLER  being 
to  B.  anTc"  o7  mortgage  of  lands  in  Richn 


entitled  to  £500  securec 
Ricktnansworth,  by  will  dated  Qtl 
in  case  one  should  1762,  directed  her  executors  to  permit  her  late  husband 
Se*  to  tif  ^  Susanna,  the  wife  of  Michael  Homer,  and  her  assigns,  t 
yivor:  B.  and'c.  ^^^  interest  arising  from  the  said  mortgage,  for  her  separa 
both  die  in  the  during  her  life ;  and,  if  the  said  mortgage  should  be  paid  o 
life  of  A.  the  le-  |}irected  the  money  to  be  laid  out  ia  government  securitiet 
Md^wm  to\be'  ^^^  use,  and,  after  the  decease  of  Susanna  Homer,  she  g; 
anrvivor.  A  trus*  principal  sum  to  the  son  and  daughter  of  Susanna  Homei 
wei^t'a^^re-*  J^^^^  husband  Mr.  Wright,  equally  hetmen  them,  sba; 
cciinv^jysm°  e  of      share  alike,  but  if  'either  of  them  should  die  before  the  dec 

mortgaged  estate, 

though  be  does  not  receive  tlie  money,  is  liable^  and  the  receipt  being  in  ev^cace,  no  enqij 

can  be  directed  as  to  tb«  fact. 


V, 
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their  mother  J  the  whole  to  the  survivor,  and  appointed  Joseph  Bar--         1790. 
nardiston  and  the  defendant  Samuel  Howes  executors.  v^v^ 

The  testatrix  died   1766,  and^  both  the  executors  proved    the      Scurfuld 
wfll. 

The  only  children  of  Susanna,  by  her  former  husband  James 
Wright,  were  John  Wright  and  Lt/dia  Wright.  Lydia  inter- 
married with  JoAn  WMte  in  1767,  and  died  in  September ^  1776, 
in  the  life-time  of  her  mother  and  brother,  by  which  John  Wright 
became  entitled  to  the  ^500,  subject  to  the  mother's  life  interest, 
and  afterwards,  in  consideration  of  «£ldO,  assigned  the  same  to 
tbe  plaintiff  Scurfield*  John  Wright  afterwartis  went  abroad, 
aad  died  intestate,  and  the  plaintiff  has  obtained  administration 
to  him. 

The  bill  stated  that  in  1777|  Barnardiston  and  Howes  received 
die  som  of  ^500  secured  by  the  mortgage,  and  laid  it  out  on 
other  securities ;  but  this  was  contradicted  by  the  answers.  Horses 
aying  byhb  answer,  that  ^  he  alone  received  the  .£500,  and  that 
Barnardiston  did  not  receive  any  part  of  it ;  although  it  was  in 
evidence  that  he  joined  in  the  re-conveyance,  and  in  a  receipt  for 
the  money^  and  that  no  part  of  it  was  relaid  out  on  other  secu- 
rities. 

Afterwards,  in  1779>  Barnardiston  died,  and  in  1784  Susanna 
Homer  also  died^  by  which  the  plaintiff  became  entitled  to  the 
^500,  ' 

Barnardiston  made  a  will  previous  to  his  decease,  and  made 
some  of  the  defendants  executors,  who  renounced,  and  adminis- 
tratioawas  granted  to  defendant  Mary  JEToteTes,  who  was  principally 
interested  in  the  will.    In  1780  a  bill  was  filed,  and  by  a  decree, 

00  the  6th  of  June  in  that  year,  an  account  was  ordered  to  be 
taken  of  BamardistorCs  personal  estate,  and  his  debts,  ^r.  On  [  9^  1 
the  \2,ilti  February,  1781,  the  Master  made  his  report;  but  the 
plaintiff  never  came  in  before  him  to  prove  any  debt  against  the 
estate  of  Barnardiston,  and  Samuel  Howes  afterwards  became 
insolvent,  and  assigned  all  his  estate  to  trustees,  for  the  purpose 
of  a  distribution  among  his  creditors. 

Tlie  cause  came  on  to  be  heard  at  the  Rolb,  Wednesday,  IQth 
Itay,  when  two^questions  were  made, 

1st.  As  to  the  legacy  to  the  son  and  daughter  of  Susanna  Homer 
bj  her  first  husband,  whether,  as  they  both  died  in  the  life-time  of 
the  mother,  the  legacy  vested  in  them. 

He  second  question  was,  how  far  the  estate  of  Barnardiston 
was  liable  from  his  having  joined  in  the  receipt  and  re-conveyauce 
of  the  mortgaged  estate,  to  the  mortgagor. 

On  this  point,  the  cases  of  Sadler  v.  Hobbs,  (ante,  vol.  ii.  p.  1 14.) 
and  Watley  v.  Clarke,  (I  Cox's  P.  W.  83.  n.)  (a)  were  cited. 

(a)   This    caiie   lias  been   since   reported   from  Lord  Northington*'^   MSS. 

1  Eden,  357. 

g2  It 
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1790.  It  wa8  pressed  on  the  part  of  the  defendants,  that  a  furthe 

wv^  enquiry  should  be  gone  into  as  to  the  fact  of  Uowes*B  receivio] 

0cvRPiiL»      the  whole  moneyi  and  Bartiardi$ton  not  receivuig  any  part  of  it. 

But  Mr.  Mitford  insisting  that  this  would  be  directing  a  fiirtbe 
enquiry  into  a  fact  fully  in  the  knowledge  of  the  parties,  an 
which  they  might  have  proved,  and  comparing  it  to  the  case  of  x 
bill  of  revivor,  which  is  never  permitted  where  the  facts  wen 
in  the  knowledge  of  the  parties,  and  could  have  been  bfougb 
originally  before  the  Court : 

His  Honor  doubted  whether  he  could  direct  such  enquiry :  wtA 
said,  if  the  fact  was  so,  though  the  trustees  were  obliged  as  join 
tenants  to  join  in  the  re»conveyancej»  they  need  not  have  Joined  ii 
the  receipt,  but  the  re- conveyance  might  have  been  in  considerauoi 
of  payment  of  the  money  to  the  one  who  really  received  it,  abi 
therefore  be  inclined  to  think,  the  receipt  being  in  evidence,  ani 
no  proof  against  it,  .the  plsdntiff  must  nave  a  decree  against  ttu 
estate  of  Wamardiston,  but,  as  it  was  a  hard  case,  he  would  con 
aider  whether  he  could  make  the  eiiquiry. 

r  93  ]  On  the  £8th  June,  his  Honor  gave  judgment  to  the  folfowil^ 

effect: 

The  plaintifiT  claims  a  legacy  of  <£500  secured  tipon  mortgtdb 
as  assignee,  and  also  as  administrator,  of  John  Wright.  In  tli 
last  character  of  administrator,  it  is,  that  I  think  be  is  entided:  I 
will  therefore  1>e  liable  to  the  debts  of  John  Wri^. 

The^rst  question  is,  whether  John  Wright  vrasliimself  entiM 
that  is,  whether,  under  the  words  of  the  will,  the  interest  u|>di 
the  death  of  the  sister  vested  m  him.  It  is  contended,  on  one  side 
that  as  they  both  died  in  the  life-time  of  Susanna  Homer,  eHK^i 
the  legacy  should  be  eq^ually  divided  between  their  representatives 
or  neither  of  them  shotud  claim.  On  the  other  side,  several  case 
are  cited  to  shew  that  the  legacy  vested ;  Hutchins  v.  Pay,  Com. 
716.  Killet  V.  Dawson,  (ante,  vol.  i.  p.  1190  Benyon  v.Madt 
Mon,  (ante,  vol.  ii.  p.  75.)  But  it  is  settled  now,  that  such  a  legdi] 
is  vested ;  I  am,  therefore,  of  opinion  that,  on  the  death  of  L^dia^ 
It  survived  to  her  bfother,  and  the  plaintiff,  as  administrator  ii 
entitled  to  tliis  legacy  {a\  The  bill  is  brou^^by  the  plaintifi,  ai 
administrator  to  the  brother,  for  this  legacy.  The  testatrix  died  in 
1766.  In  1777,  the  mortraeewas  paid  off,  and 'an  assignment 
made  to  the  mortgagor  by  Samardistonun6  Howes,  and  each  ac- 
Imowledged  the  receipt  of  the  money.  In  1779^  BarnardktM 
died.  In  1780  Mrs.  Bamardiston  jBled  her  hill,  and  the  usaal 
decree  was  made  for  his  creditors  to  come  in.  It  is  to  be  observed, 
that,  when  this  decree  was  made,  Mrs.  Homer  was  alive.    She 

(a)  See  the  cases  upon  .-tbit  point  collected  in  a  note  by  the  Editor,  to  the 
cise  of  KUUt  V.  i>airioN,  cit.  nip. 

did 
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did  not  die  tSI  1784 ;  so  that  the  reversionary  interest  had  not  fallen^ 
and  therefore  no  laches  can  be  attributed  to  the  brother  or  the 
phuDtiff.  It  is  true  they  might  have  had  it  secured  by  filing  a  biU| 
but  parties  are  not  bound  to  file  a  bill  for  security.  In  1784  Mrs. 
Homer  died,  and  in  1786  the  bill  was  filed  against  Howes  and  the 
itpreseolatives  of  BarnardUton.  It  is  objected,  that,  in  point  of 
bet,  the  money  was  paid  onlv  to  Howes:  on  the  other  hand,  it  is 
Slid  that  fact  does  not  suffiaently  appear  in  the  cause.  The  ad- 
Mfsiou  by  Howes  cannot  be  received,  and  there  is  no  evidence 
before  me  to  rebut  the  presumption  arising  from  their  joining  in 
tbe  receipt  It  is  desired  that  I  will  permit  it  to  go  to  the  Master 
to  enquire  as  to  the  truth  of  that  fact;  but,  though  I  would  not 
cocourage  persons  who  do  not  make  out  their  case,  by  going  to  a 
finther  enquiry,  I  would,  in  a  case  which  I  think  a  hard  one,  by 
tome  means',  make  a  further  enquiry,  if  I  thought  it  would  be  of 
asy  use.  But  I  think  it  is  unimportant ;  for  it  comes  to  this,  that 
t  legacy  of  a  mor^ge  being  given  to  trustees,  for  one  for  life, 
sad  tken  over  to  another,  the  mortgage  money  is  paid  to  one  ex- 
ecutor, the  other  joining  in  the  conveyance,  signing  the  receipt, 
»d  afterwards  neglecting  to  have  it  laid  out  accordmg  to  the  di- 
lections  in  the  will ;  and  the  question  is,  whether  this  will  not  make 
die  executor  liable.  It  was  contended  that  it  was  the  rule,  that 
executors  joining  in  a  receipt,  are  both  liable.  To  that  I  enter 
B^  dissent,  for  I  do  not  hold  that  an  executor  canno^  in  any  case, 
be  discharged  from  a  receipt  given  for  conformity  (a).  I  do  not 
iod  foult  with  the  case  of  Ivestley  v.  Clarke:  but  this  case  proceeds 
oa  a  different  ground.  The  cases  on  the  subject  are  all  collected  in 
that  of  Sadler  v.  Hobbs ;  and  that  case  roust  govern,  it  being  a 
weaker  case  than  this.  I  have  looked  into  the  case  of  Townley 
V.  Sherborne^  in  Bridgman,  35.  But  I  cannot  agree  with  that  case. 
FeUoms  v.  Mdchel,  1  P.  W.  81,  maintained  £e  same  doctrine, 
and  till  Westley  v.  Clarke^  there  is  no  case  where  an  executor 
jotninff  m  a  receipt  has  not  been  held  liable. 

lAMurreU  V.  Put,  2Vem.  570.  21  Vin.  Abr.  534.  the  plain- 
tiflb  were  residuary  legatees,  and  brought  their  bill  against  execu- 


(«)  Sec  also  observationi  of  Lord 
AkmaUft  in  tfooey  ▼.  BkJeemaMj  4 
Vei.  608.  that  the  joining  in  a  receipt 
Igr  aa  executor,  should  not  be  consi- 
dered absolutely  conclusive.  In  the 
caM  of  Joy  ▼.  Campbell^  1  Sch.  &  Lef. 
5ily  tiie  view  which  is  to  be  taken  of 
these  cases  Is  thus  aUv  pointed  ost  by 
Lord  ReiettUUe.  The  distinction  seems 
ta  be  tluB,  with  respect  to  a  mere 
riiyilng ;  that  if  a  receipt  be  given  for 
fkt  aere  p«q>08es  of  form,  then  the 
rfgmne  will  aot  charge  the  persoa  not 
rcceinnx ;  bat  if  it  be  given  under 
tiremnstanees,  pnrportinj^  that  the 
Boneyy  though  not  actually  received 
hj  both  executors,  was  under  the  con- 


trotil  of  both,  such  a  receipt  shall 
charge,  and  the  true  qucstiou  in  all 
those  cases  seem  to  have  been,  whe* 
ttier  the  money  was  under  the  controul 
of  both  executors  ;  if  it  wan  so  cousi* 
dercd  by  the  person  payiug  tlie  money, 
then  the  joinin*;  in  the  receipt  by  the 
executor  who  did  not  actually  receive 
it,  amounted  to  a  direction  to  pay  his 
co-executor,  for  it  could  have  no  other 
raeaninff;  he  became  responsible  for 
the  application  of  the  money,  just  as 
ifbelmd  received  it.  Hut  this  does 
not  Apply  to  what  is  done  in  the  dis^ 
charge  of  a  necessary  duty  of  the  exe- 
cutor. 

tOfS 
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1790*  ^ors  who  had  joined  in  a  transfer  of  stock,  and  divided  the  i 
between  them :  one  had  become  insolvent,  and  it  was  hd 
other  was  liable  for  the  whole,  because  it  was  a  vohmtai 
Andy  in  that  case,  the  executors  were  merely  in  the  case  of  tn 
as  the  Bank  will  not  admit  a  transfer  but  by  all  the  executo 
should  be  sorry,  in  such  a  case,  to  determine  that  a  man  shot 
bound  by  the  act  of  his  co-executor.  Iliere  is  a  case  in  the 
page  of  Viner,  (Aitorney-General  v.  Randall,)  which  reco 
the  case  of  Churchill  v.  Hobson,  and  the  distinction  betweei 
lees  and  executors,  which  is  also  recognised  in  Aplyn  v  B\ 
Pre.  Ch.  17s.  and  in  Ex  parte  Belchier  and  Parsons,  Ambl 
The  cases  of  Churchill  ▼.  Uobson,  and  Westley  v*  Clarke,  se 
be  the  only  ones  that  break  in  upon  the  rule:  and  that  of  Vf 
V.  Clarke  only  shews  that  a  man  who  has  joined  in  a  receipt 
in  all  cases  uable. — But  the  case  of  Sadler  v.  Hobbs  must 
mine  the  present  case ;  there  two  executors,  unnecessarilj 
j[  9^  ]  without  the  excuse  even  of  thinking  it  necessary,  joined  in  < 
ing  money  to  be  paid  into  a  house,  by  which  means  it  wa 
Lord  Chancellor  seemed  not  to  approve  of  the  case  of  ^esi 
Clarke,  and  also  to  think  that  Churchill  v.  Hobson  was  v 
To  the  opinion  given  in  that  case,  I  subscribe.  It  doc 
appear,  in  that  case,  what  the  trust  was.  Here  it  was  to  Is 
money  out  in  the  public  funds:  it  was  not  money  wanted  I 
debts,  and  left  in  the  hands  of  the  trustee  for  that  purpose, 
haps,  in  a  coiirt  of  law,  the  signing  the  receipt  would  be  cone 
evidence  of  receiving  the  money :  I  think  it  is  not  so  in  a  co 
equity.  But,  in  this  case,  Barnardiston  was  the  first  in  m 
the  conveyance  and  in  the  receipt ;  and  intermeddled  as  an ; 
party,  I,  therefore,  think  his  estate  liable  (a)  (&). 

(a)  The  cases  and  doctrine  upon  this 
subject  are  collected  in  the  note  to 
/Sadler  ▼•  Hobbs,  ante,  voL  ii.  114. 

(Jb)  In  the  late  case  of  Lord  Momtfort 
y.  jLord  Cadogan,  17  Ves.  489,  (after- 
vrarda  affimi^  on  appeal,  t  Meriv.  3.) 
iliis  case  was  cited  by  Sir  Wm*  Grant, 
as  proving,  that  though  the  breach  of 
that  was  merely  a  personal  default  of 
^e  trustee,  productive  of  no  benefit 
,to  )^s  estate,  yet  his  assets, were  liable 


to  make  compensation,  as  also 
serrations  of  Lord  Redeodtde,  li 
V.  Shaw,  1  Sch.  ^  Lef.  27<.  thai 
been  tfie  constant  habit  pf  a  o( 
equity  to  charge  persons  in  th 
racter   of  trustees,   with  the 
qnence  of  a  breach  of  trust ; 
charge  their  representatives  alsc 
ther  they  derive    benefit   fro 
breach  o^  trust  or  not, 


Jewels,  tfc,  givi^Q 
to  tlie  wife  for 
life,  and  then  to 
such  grand-chil- 
dren as  she  shall 
appoint.    If  8iie 
Biakes  no  appoint- 
ment, they  shall 
go  e^nally. 


Witts  v.  Boddinotok^ 

jr  EE  STEERE,  by  his  vrill,  gave  (inter  alia)  to  his 
'^  jewels,  plate,  4rc.  for  life,  and  after  her  decease,  to  such  < 
grand-children  in  such  proportions  as  she  should  appoint: 
if  there  should  be  no  grand-children  alive,  then  to  some  < 
o\vn  gelations,  but  i^iade  no  prpvision  in  default  of  appoiatm 
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The  wife  by  her  will  made  ito  appointment,  but  ordered  the 
plate,  Sfc.  to  go  as  her  busbaiid  bad  directed  bjr  bis  will. 

Ai]4  Lord  Chancellor  was  of  opiuioo,  and  decreed,  that  they 
sbould  go  among  all  the  grand-children  equally  (a). 

hi»  wife's  decease,  then  he  desired  or 
directed  her  to  give  or  leare  the  same 
unto  some  one  or  more  of  his  own  re- 
lations, so  that  the  same  should  not  at 
any  time  or  in  aiiy  manner  go  to  any 
of  the  family  of"^  WUtM.**  EliztAeih 
Sieere,  made  her  will  as  follows :  **  The 
family  plate  and  jewels,  I  will  not  be- 
<^ueath  to  any  grand-child  ;  but .  as  a 
smcere  mark  of  esteem  for  my  bus* 
band's  memory,  leave  tliem  to  be  dis- 
posed of  as  he  has  mentioned  in  his 
will,  if  I  did  not  leave  them  to  either 
of  the  children."  For  the  cases  upon 
this  subject,  vide  Sugden  on  Powers^ 
385.  etscq. 


1790. 


(a)  In  the  case  of  Brown  ▼.  Higg$, 
5Ves.  5U3,  where  this  case  was  much 
relied  on  in  the  argument.  Lord  AlntLn' 
iofstaied  it  from  the  Registcr*s  book, 
(A.  1789.  fol.  660.)  as  follows.  ««  Ue 
SUere,  by  hb  wiH  gave  to  his  wife  the 
■le  and  enjoyment  during  her  life,  of 
all  his  watches,  jewels,  &c.  with  power 
fwhtr  by  will  or  otherwise,  to  give 
ud  bequeath  the  same  unto  and 
auoogst  some  one  or  more  of  the  child 
ct  children  of  his  said  daughter  Blar- 
Uu,  in  such  manner  and  proportions 
»  she  his  said  wife  shall  tliink  proper : 
bat  in  case  no  such  children  of  his  said 
danghter  should  be  alive  at  the  time  of 


Witts 
r. 

RODDXNGTOII* 


Read  v.  Devaynes. 


Rolls,  95th  Jtme. 


^HE  testator  gave  legacies  to  certain  persons  by  the  description  Executor  not 
*    of  "  bis  very  good  friends ;"  and,  in  the  further  part  of  the  £'^**^^|i'5Ji 
will, desired  them  **  to  act  as  executors.''     Smith,  one  of  the  per-  ^^mmltitinfL 
sons,  by  bis  answer,  said  that  he  bad  not  proved  the  will,  or  acted 
as  executor,  but  claimed  his  legacy.   His  Honour  said  an  executor, 
80  appointed,  could  not  claim  his  legacy  without  actbg,  or  at  least, 
proving  the  will  (6). 


(k)  There  Is  a  report  of  what  passed 
wm  the  cause  coming  on  upon  fur- 
tier  directions,  3  Cox,  285.  Smiih,  in 
his  answery  had  stated,  that  he  had  no\t 
ftoved  the  will,  nor  ever  meant  to 
prove  it.  But  between  the  hearing 
and  sitting  down  the  cause  for  further 
ifirections  he  did  prove  it.  His  Honor 
sow  ttiought,  that  he  had  sufficiently 
eatitled  himself;  and  that  the  mere 
la^ng  he  never  meant  to  prove  the 
wul,  was  not  a  sufficient  refusal  to  act, 
while  there  was  another  executor  actr 
iog.  The  general  doctrine  is  clearly 
iettledy  that  if  a  legacy  is  given  to  a 
nuD  as  executor,  whether  expressed 


to  be  for  care  and  pains  or  not,  he 
must,  in  order  to  entitle  himself  to  the 
iegacy,  clothe  himself  with  tlie  charac- 
ter 01  exccntor^  Abbot  v.  Mmssie^  5  Vet. 
148.  Harrison  v.  Rowley^  4  Ves.  S16. 
Andrew  v.  Trmiiy  iioi/,  9  Ves.  534. 
StackpooU  v.  Uowelif  15  Ves.  417. 
How  far  an  executor  could  be  consi- 
dered entitled  to  a  legacy  in  that  cha- 
racter, who  died  without  manifestini; 
any  intention  to  accept  the  trust,  or 
without  knowing  of  it,  was  sttften  by 
Lord  Alvanley  in  the  above  case  of 
Harrison  v.  Ilmvkij,  as  a  question  upoa 
which  he  gave  no  opiniou. 


Williamson 
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Rolb,  S5th  June. 

Where  the  firat 
tnist  is  for  bay- 
ment  of  debtSy 
the  porchaser  is 
not  bound  to  look 
to  the  application 
of  purcnate-mo- 
Hty. 


Cash  Aroubo  and  Dbtebmineb 


Williamson  v.  Curtis. 

"DILL,  inter  al,  for  a  specific  performance  against  the  purchaser. 
-^-^  of  marsh  lands,  who  objected  that  be  should  be  obliged  to 
look  to  the  application  of  the  purcjiase-money. 

His  Honour  said,  that,  where  (as  in  this  case)  the  first  trust  i» 
for  the  payment  of  debts,  the  trustee  may  sell,  and  the  purchaser, 
is  dischaiKed  from  looking  to  the  application  of  the  purchase* 
money  (a). 


(a)  The  whole  dpctrine  upon  thit 
sttbfcct  U  collected  by  Mr.  Sugden  in  a 
very  masterly  manner,  Vend.  ^  Parch. 


4d6,etse<|.   Vide  also  Smilft  ▼.  GvfMi, 
ante,  toI.  u  186. 


Rolls,  Sd  Marcht 
f  8th  June. 

Legacy  given  to 
A.  to  be  divided 
between  himself 
and  his  family,  is 
weU  paid  to  A* 


107] 


\/ 


Cooper*  v.  Thornton. 

JDONNEL  THORNTON,  by  will,  gave  several  pecuniaiy 
•^^  legacies,  and  among  the  rest,  "  to  Thomas  Cooper,  of 

street,  Westminster,  one  hundred  pounds,  to  he  equally  di^ 

vided  between  himself  and  his  family t*'  and  made  fTtii- 

Stanley,  and  the  defendant  (his  wife)  executors^  and  the  defendant 

residuary  legatee,  and  died  May  9,  1768.     In  November  17699 

Winstanley  paid  the  legacy  to  Thomas  Cooper,  who  at  that  time 

had  a  wife  and  seven  children,  six  of  whom  were  adults,  and  the 

seventh  an  infant.    The  father  lived  till  1775 :  when  he  died,  no 

demand  having  been  made  by  any  of  his  children,  of  this  l^cy. 

Henrietta,  the  youngest  child,  became  of  age  in  1777*     In  1784, 

she,  pnd  the  other  children,  made  a  demand  of  this  legacy ;  and  in 

1789,  they  filed  this  bill  (after  the  death  of  Winstanley)  against 

the  defendant,  as  executrix  and  residuary  legatee  of  the  testator  for 

this  I^acy,  insisting  that  the  payment  to  Thomas  Cooper  was  not 

a  good  payment :  and  therefore  that  the  defendant  vras  liable  to 

pay  it  over  again. 

The  cause  was  heard  at  the  Rolb  on  the  Sd  of  March  last,  ssmI 
several  cases  were  cited  on  each  side,  but  as  Aey  and  the  argu- 
ments made  use  of  on  both  sides  are  comprised  io  his  Hoooor^a 
judgment,  it  is  unnecessary  to  repeat  them. 

On  the  28th  of  June  his  Honour  gave  judgment, 

After  statbg  the  case,  and  the  demand  made  by  the  bill,  be  pro- 
ceeded to  the  following  effect : 

To  this  demand,  it  is  contended  in  answer,  upon  the  common 
rule  of  presumption  with  respect  to  bonds,  that  it  must  be  presum- 
ed, from  the  length  of  time,  that  the  legacy  has  been  paid ;  but  ] 

shall 
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shall  take  no  notice  of  this  presumptiony  because  it  being  in  proof  1790:* 

that  it  was  paid  to  the  father,  the  case  does  not  admit  a  presUhip*  ""^"^^ 

tioa  that  it  has  been  again  satisfied.     All  the  cases  where  that  pre-         Coopsft 
sumption  has  been  admitted  have  contained  circumstances  from      Tuorstqu^ 
which  the  presumption  might  arise;  which  not  being  the  case 
here,  there  can  be.no  such  presumption.    The  only  question  then 
is,  whether  the  payment  to  the  father,  is  a  sufficient  bar  to  the  de* 
mand  made  by  the  plaintiffs.     It  is  argued,  on  tlie  part  of  the 
plaiotiflb)  that  the  payment  to  the  father  of  legacies  given  to  his 
children  who  are  not  of  age,  is  a  bad  payment.     In  early  times,  it 
appears  from  the  case  of  Holloway  v.  Collins^  in  the  26th  and 
27th  Car,2.     1  Eq.  Abr.  300.  that  the  payment  to  the  father  of  a 
I^cy  to  the  child  was  held  good :  but  since  the  case  of  Dagley 
▼.  Tolferry,  1  P.  W.  285.     1  Eq.  Abr.  300;  the  idea  of  the  Court 
has  been  that  it  is  not  a  good  payment;   and  that  even  in  the 
case  of  an  adult  child  it  is  not  good,  unless  done  by  the  con« 
sent  of  the  child,  or  made  so  by  a  subsequent  ratification.     In  that 
case  the  rule  was  laid  down,  and  was  laid  down  very  harshly,  as  the 
testator  on  his  death-bed  had  given  directions  that  the  legacy  should 
be  paid  to  the  father,  and  there  had  been  mutual  accounts  between 
the  father  and  the  child,  and  an  acquiescence  for  near  iifteen 
years.  It  appears  from  the  Register's  book,  that  evidence  was  read 
that  the  legacy  was  ordered  by  the  testator  to  be  paid  to  the  father^ 
but  that  circumstance  can  make  no  difference,  as  I  doubt  much 
whether  such  evidence  ought  to  be  read.     It  would  be  a  dangerous 
thing  to  admit  evidence  that  a  legacy  given  to  one  person  was 
.ordered  to  be  paid  to  another.    From  ibe  Register's  book  of  the 
year  1714,  folio  414,  it  appears  that  the  defendant  was  decreed  to 
pay  the  plaintiff  his  legacy  with  costs,  but  no  interest ;  and  from 
the  book  ^.  of  the  year  1715,  folio  40,  that  an  appeal  being 
brought  before  Liord  Coroper^  the  decree  was  affirmed ;  but,  as  it 
was  thought  an  hard  case,  the  deposit  was  divided.     I  lay  the  mat* 
ler  out  of  the  case  that  it  was  directed  to  be  paid  to  the  father;        [  9S  ] 
iftd  although  it  was  so  directed,  and  the  money  paid,  and  although 
the  son  acauiesced  a  great  length  of  time,  it  should  be  still  com- 
petent to  him  or  his  representatives  to  demand  it ;  because  a  con- 
trary determination  would  encourage  such  payments,  and  becatise 
Ibe  son  must  acquiesce,  or  pursue  his  father ;  or,  which  is  the  same 
thmg,  by  bringing  his  suit  against  the  executor,  occasion  his  pur- 
suing the  father :  and  that  I  take  to  be  the  ground  on  which  Shr 
John  Trevor  and  Lord  Covoper  went :  and  if  the  legatee  did  not 
stand  in  that  relation  to  the  person  to  whom  the  legacy  was  paid, 
the  bill  would  be  dismissed.    The  only  other  case  is  Phillipm. 
Paget f  9,  Atk.80.    It  went  off  upon  a  compromise;  so  that  vre 
have  no  account  of  it  but  from  Mr.  Atkyns^s  book.    There  the 
executor  was  misled  by  the  testator's  directions  to  pay  the  legacies 
within  a  given  time :  which  circumstance  ought  to  have  weight  in 
the  judgment.    Then  let  us  consider  the  circumstances  of  the  pre- 
sent 
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Cases  Ahgued  and  Detbrmined 


1790. 


COOPBR 

V, 

TaORNTON. 
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sent  case^  for  I  do  not  mean  to  interfere  with  the  doctrine  of  Dag^ 
ley  v.*  J^olfcrryf  that  a  payment  to  the  father  is  bad.  The  present 
is  a  stronger  case  for  the  executors  than  that  of  Phillips  v:  Paget. 
Here,  after  several  other  legacies,  all  with  the  words  1  give  to,  Sfc, 
is  the  following,  "  to  Thomas  Cooper  to  be  divided  between  him- 
self and  his  family.^*  It  ia  contended^  that^  notwithstanding  the 
case  of  Dagley  v.  Tolferry^  here  Thomas  Cooper^a  was  to  be  the 
hand  to  receive.  1  should  do  the  harshest  thing  imaginable  to 
make  the  executor  pay  it  over  again.  It  is  true  the  testator  has 
not  inserted  the  words  by  him  to  be  divided.  If  he  had^  there 
could  not  have  been  a  doubt :  but  if  he  meant  the  executors  to 
divide^  why  did  he  mention  Thomas  Cooper  ?  What  did  he  mean 
by  tlie  word  himself?  That  can  only  be  applicable  if  -Thomas 
Cooper  is  to  divide.  Then  it  is  not  to  him  and  his  children  but 
to  his  family,  which  is  much  more  extensive.  It  is  to  be  paid  to 
him,  and  he,  as  a  trustee^  is  to  divide  it.  If  any  of  the  children 
had  called  upon  him  to  have  it  secured,  it  must  have  been  so. 
Therefore,  if  in  Phillips  y.  Paget  the  executor  was  discharged  a 
tnulto  tnagis,  he  must  be  so  here.  Then  it  was  paid  by  Winstan^ 
/e^  in  a  manner  tliat  was  wrong ;  for  I  must  allow  it  to  be  wrong 
if  it  was  not  meant  to  be  paid  to  Thomas  Cooper.  Cooper  died 
in  1775;  from  that  time  the  plaintiffs  might  have  called  upon  the 
«zecutor  without  his  being  able  to  pursue  the  father.  In  1777  the 
youngest  came  of  age ;  why  did  they  not  then  file  their  bill  against 
fVinstanley,  who  did  not  die  till  after  this  bill  was  filed  i  For  six 
years  they  took  no  step.  If  they  had  brought  their  bill  they  might 
have  recovered  against  WinstanJey.  But  under  the  circumstances 
of  the  case^  I  believe  it  was  well  paid,  and  that  it  was  intended  that 
lie  should  receive  it.  If  one  was  to  give  a  legacy  to  the  Senior 
Six  Clerk^  to  be  divided  among  himself  and  the  other  Six  Clerks, 
I  think  it  should  be  paid  to  the  senior,  and  the  executor  not  be  put 
to  enquire  who  the  other  Six  Clerks  were.  And  that  if  it  had  been 
the  case  of  a  bequest  of  goods  to  jl.  to  be  divided  between  hioH 
self  and  family,  M.  with  the  assent  of  the  executor,  might  bring 
trover  for  the  goods. 

Bill  dismissed  (a). 

(a)  See  this  decree  affirmed  by  the  Lard  Chancelhr  upon  appeal,  post,  186. 


5.C. 
1  Va.  jao.  tOl* 

lincoln's-Inn 
HaU,  td  jM/y. 

Money  to  be  laid 
out  In  land,  will 
pass  by  the  words 
iaadSf  UnemeniSy 
cad  herediimnetUM 
wkaUoever  and 
vKi€rt90€t€T.    Di- 
vidends of  money  in  the  funds  not  apportioned 


(5)  Rashleigh  v.  Master. 

T>  Y  articles  previous  to  die  marriage  of  the  Ear!  of  Coventry 
"*-^  with  Ann  Master,  daughter  of  Sir  Streynsham  Master,  bear* 
ipg  date  23d  January,  17 15,  it  was  agreed  that  J[ofiOO,  part  of 


(s)  So  vol.  iv.  334i 


the 
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the  fortune  of  the  intended  wife,  should  be  laid  out  in  land,  to  be  1790. 

settled  upon  the  Earl  for  life,  remainder  to  the  intended  wife  for  v«-vw 

Ufe,  remainder  to  the  younger  children  of  the  marriage,  remainder      Kashlbigh 
to  the  Earl  in  fee.     ITie  marriage  took  eflFect,  but  there  was  no        m  * 'i 
issue;  and  the  Earl  died  ^7th  October ^  17 19^  having  made  his  ^  ^^ 

will,  but  not  having  made  any  disposition  of  the  <£5,000,  or  of  his 
remainder  in  fee  of  the  estate,  to  be  purchased  therewith,  leaving 
bis  widow  surviving. 

Th^  j£5flOO  was  not  laid  out,  but  continued  on  mortgage 
of  the  Coventry  estate,  till  tlie  year  1731,  after  which  it  was  laid 
out  on  mortgage,  on  the  estate  of  Rowland  Berkley^  Esq. 

Sir  Coventry  CareWf  who  was  entitled,  as  heir  at  law  to  his 
mother.  Lady  jlnn  Coventry,  daughter  of  the  said  Earl  by  his 
former  wife,  to  the  said  £5,000,  or  the  lands  to  be  purchased 
therewith,  subject  to  the  life  estate  of  the  Lady  Coventry  therein, 
made  bis  will,  dated  £Oth  February,  1747,  and  thereby  gave  cer- 
tain estates  called  Rosarrow,S^c,  and  all  ether  his  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  and  wlieresoever  situate^ 
and  not  therein  by  him^given  or  devised,  together  with  all  Courts,  r  |(x)  1 
(flfc.  to  hold  tlie  said  estate  called  Rosarrow,  6fc.  which  were  in 
jointure  to  his  wife,  immediately  after  her  decease,  tp  Jonathan 
KaMei^h,  the  father  of  th^  puinti^f  in  fee,  ai)d  all  his  other 
estates,  immediately  after  his  decease,  to  the  said  Jonathan  Ras/h' 
leigh  in  fee,  charging  liis  said  estates  with  the  payment  of  £*i50 
yearly,  which  he  was  obliged  to  pay  to  jlnn.  Countess  dowager  of 
Coventry.  And  he  gave  all  his  lands,  which  be  had  in  mortgage,  > 
to  bis  wife.  Lady  Mary  Carew,  John  Poole,  and  John  Sandford, 
whom  he  appointed  executors  of  his  will,  and  died,  leaving  tb» 
jate  Sir  Warwick  liamfield  his  heir  at  law.  The  £5,000  was  paid 
off  to  jinn,  late  Countess  of  Coventry,  aiid  in  the  year  ]  754,  was 
by  her  laid  out,  together  with  ;£18  of  her  own  money,  in  the  pur« 
chase  of  £4,800,  3  per  cent.  Bank  annuities,  in  hey  own  name, 
which  were  afterwaros  transferred  into  her  name,  apd  that  of  Ran^ 
dk  WUbraham,  Esq.  deceased,  in  which  they  now  stand.  The 
prayer  of  the  bill  was,  that  these  annuities  (except  so  much  as  was 
purchased  by  the  proper  money  of  L^y  Coventry)  might  be  transrr 
ferred  and  divided,  and  the  dividends  diereof,  from  her  death,  paid 
to  the  plaintiff. 

The  question  was,  whether  the  £5,000  to  be  laid  out  in  land, 
passed  by  the  residuary  clause  as  land,  or  passed  to  the  legatees  of 
the  personalty. 

Mr.  Mitford,  for  the  plaintiff,  contei)ded,r— Th^t  it  p^^sspd  as 
land,  by  the  residuary  clause,  which,  by  the  terms  lands,  tenemetUs, 
or  hereditaments  whatsoever  and  wheresoever,  was  sufficiently  ex- 
tensive to  pass  this  interest.  That  being  ordered  to  be  laid  out  in 
land,  it  was  land,  in  this  Court.  In  Guidot  v.  Guidot,  3  Atk.  254. 
i^ouey  to  be  laid  out  in  land,  was  considered  as  bud,  for  in  this 
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Court  what  is  to  be  done  is  considered  as  don^.  Lord  Hard-- 
wicke  there  cited  Lingen  v.  Sottray,  1  P.  W.  1 72,  as  a  case  iq 
j>oint. 

Mr.  Mansfield  and  Mr.  Stanley  contended,  for  the  heir^ — ^That 
although  this  was  not  to  be  considered  as  land,  not  bebg  disposed 
of  expressly,  it  could  not  pass  by  the  clause.  That  there  was  no 
case  where  such  an  interest  bad  passed  by  the  words,  landsy  tene^ 
ment8,and  hereditamtnts;  for  although  it  was  an  hereditamient,  it 
was  not  of  such  a  nature  as  generally  passes  by  that  word. 

Lord  Chancellor  said, — He  thought^there  was  no  difficulty,  but 
that  this  must  be  considered  as  land ;  that  the  heir  argues  it  so, 
but  still  contends  it  is  not  devised :  but  this  position  is  too  far  from 
being  probable,  to  afford  any  argument.  The  testator  sets  off  with 
an  intention  to  dispose  of  all  his  estates.  If  he  had  had  estates  ia 
different  places  from  those  described,  it  might  have  afforded  an 
argument  that  it  was  descriptive  of  locality ;  but  here  he  has  added 
the  words  lands,  tenements,  and  hereditan^enti  whatsoever,  and 
wheresoever.  Then  the  heir  argues,  that  this  is  a  hereditament ; 
but,  if  so,  it  comes  within  the  description;  and  it  is  so,  for  being 
to  be- laid  out  in  land,  this  Court  would  enforce  the  execution  ^ 
the  use  (a). 

A  question  arose,  as  to  apportioning  die  dividends  of  the  money 
ID  the  funds.  To  diis,  the  Lord  Chancellor  said,  the  Court  would 
not  apportion  dividends:  parties  consenting  to  lay  out  money  ia 
t^tock,  must  abide  the  consequences  (i)  (c). 


(a)  For  tfie  caees  Id  which  money 
^Rrectod  to  be  laid  out  in  land,  or  land 
to  be  converted  Into  money,  hare  been 
coniidered  in  equity  ai  convertedirom 
the  moment  of  the  direction,  vide 
PuUauff  v.  Eiirl  rf  DwrUngton^  ante, 
vel.  i.  tSS,  and  the  Editor's  note  at  the 
fad  of  the  case. 

(h)  In  general,  equity  wUl  not  ap« 
portion  dividends^  1  Fbnb.  on  Equity, 
a86 ;  iNit,  in  a  late  case,  where  an  an- 
nuity clianged  on  real  estate  in  aid  of 
the  personal,  was  osdered  to  be  paid 
out  of  a  fond  in  court  half-yearly,  at 
Midsummer  and  Christmas,  and  the 
annuitant  died  between  Lady-day  and 
Midsummer;  her  representatire  ob- 
tained an  order  for  payment  of  the 
^pmiter  to  Lady«day,  ifebb  v.  lard 


Shtfintmnff  llVes.  361.  As  to  the 
apportionment  df  rent  upon  the  death 
of  tenant  in  tail,  vide  Fcmon  ▼.  Fnnaa, 
ante.  vol.  ii.  659. 

(c)  Costs  were  asked  for  the  tmsteea 
and  executors  on  the  ground  of  their 
having  been  brought  into  court:  thia 
vras  resisted,  because,  by  their  answer, 
they  had  claimed  this^  as  i>er8ona1tys 
his  XiOrdship,  however,  said,  that  as  it 
was  merely  a  submission  of  the  point 
to  the  opinion  of  the  Court,  they  ought 
to  have  their  costs.  No  costs  were 
given  either  for  of  against  the  heir  at 
bw,  (Ves.)  As  to  the  practice  with 
respect  to  costs  in  the  case  of  an  heir 
at  law,  vide  SetU  v.  Brownttrnf  pott, 
S14. 
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VaUGHAN   r.   BURSLEM. 

LincolnVlDn 

rpHOMJS  VERNON,  of  Hmbutv-Hall,  com.  fVorceiter,   HaU,  tdaadsd 
"•^    Esq.  being  seised  of  divers  manors,  ^c.  in  the  county  of  IVor-  ^.  d'rected 

res/fr,  and  possessed  of  a  considerable  personal  estate,  consisting,  togoasheir- 
among  other  things,  of  ornamental  and  other  plate,  pictures,  and  looms  with  an 
household  goods,  in  his  house  3t  Hanbury-Hall,  by  will,  dated  ^**5"*5?'^"* 
23d  September,  1771,  gave  his  manors,  4r<^.  to  trustees,  to  ^ses,  andMuitywuT 
under  which  his  wife,  Emma  Vernon,  was  to  receive  £  1,600  a  year  permit,"  vest  in 
during  her  life,  and  to  pay  other  annuities,  remainder  to  the  use  of  Ac  fim  tenant  in 
the  tirst  son  of  the  testator's  body  to  be  begotten,  in  tail ;  ro-  jntiM^,^"^ 
mainder  to  the  second  and  other  sons  of  his  body  (which  uses 
never  took  effect ;)  remainder  to  the  nse  of  his  daughter,  Emma 
Femon,  for  life,  sans  fcaste ;  remainder  to  the  use  of  trustees,  to 
preserve  contingent  remainders;  remainder  to  the  first  son  of  Ihe 
body  of  his  said  daughter,  in  tail ;  remainder  to  die  second  «nd 
other  sons  of  his  daughter,  in  tail ;  remainder  to  daughters,  in  the 
same  inanner;  remainder  to  his  wife,  for  life:  remainder  to'  the 
plaiotiff,  by  the  description  of  EHzaheth  Jane  Letitia  Maunde,  for 
life,  with  r^ainders  over,  under  wBidi  tfie  other  plaintiffs  would       r  ]02  1 
lake  estates,  subject  to  the  life  of  Emma  Vernon,  the  younger,  the 
estates  tail  to  her  children,  and  the  life-estates  of  Emma  Vtmon^ 
the  elder,  and  Elizabeth  Maunde,  now  the  plaintiff  Elizabeth  Jane 
Letitia  Vaughan.    He  then  jgav^  the  use  of  his  pictures  to  his 
wtfe  for  life,  and  directed  that  she  should  hav^  the  use  of  fais  plate 
until  a  «on  of  his  body  begotten  should  attain  21;  or  until  his 
daughter  JSmjna  should  attain  21,  Or  be  married,  which  should 
first  happen ;  and  then  desired  such  son,  or  his  daughter  Emma, 
should  have  the  use  of  the  plate ;  and  directed  further,  diat  all 
his  plate,  household  goods,  furniture,  glasses,  and  china,  which 
^  should  foe  in  his  house  at  Hanbury^Htflf,  should  go  as  heir-looms 
with  his  redl  estate,  and  be  hela  and  enjoyed  by  the  person  or 
persons  that  shall,  for  the  time  being,  by  virtue  of  his  will,  be  en- 
titled to  his  said  real  estate,  as  far  as  the  rules  of  law  and  equity 
will  permit,  and  directed  an  inventory  of  the  plate  to  go  widi  the 

-estate. 

The  testator  died  soon  after  matin?  the  will,  leaving  EmmOy  his 
vridow,  and  Emma,  the  younger,  his  only  child,  him  surviving ; 
Emma,  the  ^idow,  took  possession  of  the  pictures  and  plate,  atid 
kept  them  till  the  marriage  of  Emma,  the  younger,  with  Henry 
Cecil,  Esq.  in  the  year  1776,  when  Henry  Cecil  and  Emma,  dien 
his  wife,  took  possession  of  die  same,  together  vrith  the  house  At 
Hanbury^Hatl',  and,  upon  the  death  of  Emma,  the  elder,  they 
also  took  possession  of  the  pictures,  and  some  plate,  which  were 
given  to  Emma,  the  elder,  for  life ;  and  afterwards  Henry  Cecil 
disposed  of  the  plate,  by  sale  or  exchange,  for  more  modern  or 
£uhionable  plate» 

Henry 
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1790.  Henry  Cecil  had,  by  his  wife  Emma,  a  son  bom  (who  lived  six 

^-*v^  Veeks)  and  who  was  tenant  in  tail  in  remainder  under  the  will  of 

Vaugiian        Thomas  VernoHy  his  maternal  grandfather;  and,  upon  his  ^eath, 
BvRALBBi.       Henry  Cecil  obtained  administration  to  him. 

Henry  Cecil  afterwards  going  abroad,  gave  a  power  of  attorney 
to  the  defendant  Burslem^  whereby  he  audiorised  him  to  act  as  his 
attorney,  and  by  virtue  whereof  Burslem  removed  the  plate  from 
Hanbury^HalL 

The  plaintiffs,  as  persons  entitled  in  remainder  to  the  estate, 
and  as  Uiey  contended  also  to  the  plate,  i^c.  directed  to  go  with 
them  as  heir-looms,  filed  their  bill  against  Burslem,  the  attorney  of 
I  ^OS.  3  Henry  Cecily  who  was  out  of  the  jurisdiction  of  the  court,  and 
against  Emma  Cecil,  who  lived  separate  from  her  husband,  praying 
that  an  inventory  might  be  taken  of  tlie  plate,  and  an  account  of 
that  which  had  been  sold  or  exchanged,  and  the  effects  returned  to 
Hanbuty-Hall,  and  secured  there  for  the  benefit  of  the  persons 
interested  in  the  estate,  and  that  Burslem  might  be  restrained  by 
injunction  from  selling  the  same. 

Tlie  defendant  Burslem,  by  his  answer,  admitted  the  facts,  but 
insisted  th^t  by  virtue  of  the  letters  of  administration  to  his  son^ 
and  in  right  of  Emma,  his  wife,  Henry  Cecil  had  the  absolute  in* 
terest  in  the  effects  devised  as  heir-looms,  and  that  he,  the  de- 
fendant, as  his  attorney,  was  entitled  to  dbpose  of  the  same. 

Mr.  Steele,  for  the  pliuntiffs. — The  only  question  is,  whether 
this  case  is  exactly  withm  the  rule  of  Foley  v.  tiurfiell  (ante,  vol.  i. 
p.  274) ;  or  the  words,  '^  as  far  as  the  rules  of  law  and  equity  will 
permit,''  take  it  out  of  that  rule. 

In  Gower  v.  Grosvenor,  Bam.  54.  Lord  Hardwicke  was  of 
opinion,  that  when  the  testator  uses  the  words  "  as  far  as  the  rules 
of  law  and  equity  will  permit/'  a  court  of  equity  will  carry  the 
limitation  as  far  as  the  Court  could  execute  it.  And  it  might  cer- 
tainly have  been  so  limitecf  here,  as  to  prevent  the  son  from  taking 
it  till  he  attmned  21,  and  entitled  to  the  possession  of  the  estate ; 
and  the  limitation  might  have  been,  that,  in  case  he  died  under  21, 
the  plate  should  go  over  with  the  estate :  that  limitation  would 
have  been  good,  as  being  within  21  years  after  a  life  in  being ;  and, 
as  the' son  might  have  been  prevented  from  taking  till  21,  the 
Court  will  say  it  is  left  to  it  to  make  the  limitation.  In  Gower  v. 
Grosvenor,  Lord  Hardwicke  drew  the  consequence  from  the  words, 
which  were  the  same  as  in  this  case,  and  held  there  was  no  aim  at 
a  perpetuity. — ^In  Trqffbrd  v.  Trafford,  3  Atk.  347.  furniture  was 
given  as  heir-looms,  and  the  Court  held  itself  bound  to  effectuate 
the  intention  of  the  testator.  In  Foley  v.  Burnell,  there  were  no 
such  words,^and  for  that  reason  it  was  that  the  Court  thought  the 
property  vested. 

Mr.  Mansfield,  for  the  other  parties  in  the  same  interest. — The 
only  question  is,  whether  the  rules  of  law  and  equity  will  permit 

the 
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estate  longer  than  the  birth  of  a  person,  who  would  be  tenant  in  y^^w 

tail  of  the  real  estate.  Vauohaii 

The  struggle  in  Foley  v.  Burnellf  was  to  find  words  equivalent  burslbm 
to  the  present:  for  it  was  taken  for  granted,  if  the  will  hfid  con- 
tained such  words,  the  Court  would  have  given  them  effects 

Mr.  Milford  and  Mr.  Cox,  for  the  defendant  Burslem* — We 
contend  that  Mr.  Cecil,  as  husband  of  Emma  the  daughter,  and 
as  administrator  of  his  son,  is  entitled  to  the  absolute  property. 
The  question  is  whether  the  plaintiffs,  after  the  birth  of  the  soii, 
can  have  any  interest.  Foley  v.  Burnell  differs  in  some  respects 
from  the  present  case. — ^The  gift  was  to  the  person  who  should  be 
entitled  to  the  possession  of  the  real  estate.  It  was  argued  that, 
not  being  in  possession,  he  was  not  entitled  to  the  goods,  but  it 
was  held  that  lie^  took  an  absolute  interest.  Trafford  y.  Traffbrd 
is  not  applicable  to  the  present  case.  Nothing  was  to  be  taken 
in  that  case  by  any  person  till  21 ;  that  was  a  condition  on  which 
he  was  to  take,  and  being  tenant  in  tail  alone  would  not  do.  In 
Cower  V.  Grosvenor  it  is  said  the  words  gave  the  Court  a  power 
to  model  the  lunitation.  But  no  such  thing  was  determined.  All 
that  was  determined  was,  that  tlie  person  only  took  a  life  interest,  , 

and  that,  as  there  were  words  of  reference,  it  was  the  same  as  if 
the  words  had  been  repeated,  and,  in  the  event  of  not  having  issue, 
the  ciiattels  went  over.  It  was  merely  that  Sir  Thomas  did  not 
take  absolutely. — Here  the  deposition  is,  that  tlie  goods  shall  go  as 
hdr-looms.  Some  interest  was  meant  to  pass  to  Mr.  Cedta  son. 
Then  the  only  question  is,  whether  your  Lordship  can  modify 
the  limitation  witii  all  the  strictness  a  conveyancer  could  invent. 
The  children  of  the  marriage  were  meant  to  be  entitled  to  the  es- 
tate. Suppose  the  child  had  married  under  21,  and  died,  having 
a  child,  what  could  your  Lordshin  do  ? — ^The  words,  as  Jar  as  law 
and  equity  will  permit,  are  only  that  the  goods  shall  be  enjoyed  by 
the  persons  who  in  law  or  equity  are  entitled  to  the  estate,  and 
are  satisfied  by  letting  a  person  who  is  entitled  to  the  real  estate 
as  tenant  in  tail,  have  the  chattels  absolutely ;  and  he  must,  by  the 
rules  of  the  Court,  have  the  chattels  absolutely,  if  he  is  entitled 
to  the  realty  as  tenant  iih  tail. — If  the  restriction  contended  for 
were  to  prevail,  the  consequence  might  be,  that  the  tenant  for 
life  and  the  tenant  m  tail  in  remainder  might  suffer  a  recovery  of 
th&  real  estate,  and  dispose  of  that,  but  could  not  dispose  of  the 
chattels  meant  to  accompany  it ;  for  the  real  estate  would  be  aliei>-  [  105  J 
able,  by  the  tenant  in  tail  joining  after  CI,  though  not  in  posses- 
sion, and  yet  he  could  not  convey  the  personal  chattels.  It  may 
be  true  that,  had  the  testator  been  asked  if  an  infant  should  be- 
come so  entiled,  whether  K  was  his  will  he  should  take  the  chattels 
absolutely ;  he  would  have  answered  no ;  but  that  cannot  be  ad- 
mitted :  if  tlie  testator  gives  a  legal  title^  it  must  have  its  legal 

conseqiieiu:ea« 
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1790.         consequences.    This  is  the  role  iivhich  has  been  adopted  in  matters 

wy^  analogous  to  the  present. 

Vavoham 

Bvmi'iBM.  ^^^'  ^oKcitor^General  in  reply. — ^The  only  question  is,  whether 

there  may  not  be  super-added  to  an  estate  tail,  a  limitation  that  is 
not  too  remote  in  point  of  time,  that  if  the  party  to  whom  the 
estate  tail  is  given  should  die  under  2],  the  estate  shall  go  over, 
and  whether  this  limitation  would  not  be  good.  Such  a  limitation 
of  the  personal  estate  expressly  made  would  certainly  have  been 
good.  Then  the  question  is,  whether  the  testator  can  be  supposed 
to  have  meant  more  in  this  case  than  if  he  had  said  **  to  be  hi^ir- 
looms  for  ever.**  It  was  not  attempted  to  be  argued  in  Foley  v. 
Bumellf^  that  if  the  words  had  been  the  same  with  those  in  Oawer 
T.  Grosvenor,  the^  must  not  have  had  the  same  effect  as  they  had 
in  that  case.  This  being  a  gift  to  the  person  talcing  the  real  estkte, 
die  testator  meant  that  person  should  take  the  same  interest  in  tliij^ 
^battels  as  in  th^  real  estate,  qaalified,  as  to  alienation,  as  far  as 
ha  could  have  limited  it,  and  subject  to  its  gobg  with  the  reahj 
as  long  as  by  law  it  might,  ^hich  would  be  that  a  trhild  not  attani- 

SI  9,1  coidd  not  dispose  of  it  In  Gower  v.  GrosvenoTf  Lord 
arcfcptcilte  thought  it  should  go  to  a  Master  to  form  a  settlement. 
In  Trqffbird  v.  Traffbrd,  he  conceived  he  executed  the  idea  he 
threw  out  in  Gower  v.  Grosvenor:  he  thought  it  should  go  to  the 
^t  tenant  in  t^l  who  should  attain  21.  In  the  Duke  of  Bridge- 
water  v.  lAttUton,  (ante^  vol.  i.  p.  280.  note,  less  correctly  stated 
12  Ves.  121.)  there  is  nothing  widi  respect  to  the  chattels  going  as 
long  as  law  or  equity  will  pennit. — in  the  present  case  tberieik 
no  direct  gift  to  the  devisees  of  the  reid  estate,  only  a  direction 
how  the  chattels  shall  go. 

Lord  Chancellor.  I  am  called  upon  to  say  diat  the  efiect  of  the 
will  is  to  prevent  the  use  from  springing,  where  if  it  sprang  it 
[  106  ]  would  give  an  absolute  estate.  To  do  diis,  I  must  determine 
that  the  use  shall  not  spring  or  vest  till  22  years  after  the  death  of 
Emma,  the  first  taker  for  lif^.  How  am  I  to  gather  this  I  from 
the  words  <'  as  far  as  the  niles  of  law  and  equity  will  permit  ?* 
Thb  cannot  be ;  the  uses  could  not  go  further  than  the  law  will 

fermit.  But  these  words  have  their  sense ;  for  he  seems  to  have 
nown  that  the  personal  property  could  not  go  so  far  as  the  real. 
The  case  of  Gower  v.  Grosvenor  nas  the  same  words :  and  it  seems 
as  if  the  reporter  took  the  language  of  Lord  Hardwicke;  but  iftere 
is  a  considerably  chasm,  and  with  what  modifications  that  wees 
filled  up  I  cannot  say :  but  I  think  it  is  not  necessary  to  follow  all 
that  is  there  said.  Here  the  estates  are  given  to  Emma  for  life, 
remainder  to  the  first  and  other  sons,"  ^itn  remainder  over,  and 
the  furniture,  $c.  is  to  go  to  the  person  entitled  to  the  estate,  as 
far  as  the  law  will  permit. — The  person  entitled  seems  an  exprete 
description  of  the  child  of  Cecil.  The  other  cases  have  had  dif- 
ferent 


IK   THfi  HlOH  CoUfiT  OF  ChANGERY« 

ferent  worcU.  In  Foley  v.  Burnett  it  was  contended  the  word  pos* 
sessiou  was  in  opposition  to  reversion ;  the  use  there  did  not  spring 
for  want  of  the  contingency  arising  on  which  it  was  to  spring, 
h  would  be  pedantic  to  say,  that  Gower  v.  Grosvenor  turns  on  .the 
words  '^  as  far  as  the  law  allows ;"  for  they  are  explained  by  the 
different  natures  of  real  and  personal  estates*  To  do  what  is  called 
for  in  thb  case,  I  must  go  much  further  than  ever  has  been  done ; 
for  I  know  no  instance  where  the  conveyance  has  been  carried  to 
the  utmost  extent  of  what  the  lnw  might  do.  1  know  conveyancers 
have  endeavoured  to  frame  a  case  to  the  utmost  extent  it  can  be 
carried :  but  here  it  might  be  suspended  to  22  years  after  a  life  in 
being.  He  certainly  meant  the  son^  if  he  was  in  possession^  should 
have  them.  What  then^  shall  they  not  be  in  possession  in  the 
mean  time,  not  vest  in  any  body  i  Cases  which  say  you  shall  do 
all  this  for  the  testator,  by  saying  you  shall  do  all  that  can  be  done, 
will  not  do.  This  would  be  fetching  the  intent  of  the  testator  in 
a  way  many  cases  have  said  it  cannot  be  done.  The  property  can-* 
not  be  rendered  inalienable  but  by  preventing  the  use  from  springs 
ing;  which  cannot  be  when  a  person  is  bom  who  would  take  abso- 
lutely. It  would  be  a  direction  to  keep  it  unalienable  as  long  zi 
could  possibly  be.  I  am  of  opinion  that  the  words  are  not 
sufficient  to  give  such  a  construction,  and  that  conse^piently,  I 
most  declare  diat  thb  property  vested  in  the  son  of  Emma,  and 
goes  to  the  fiither  as  his  representative. 

Bill  dismissed  (a). - 

(«)  The  modem  doctrine  upon  this  subject  Is  collected  in  tlie  Editor's  note 
toF*^  V.  ^itriKU,  ante,  Tol«  I.  S74, 
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Browne  €.  Southoiis^.  • 

PUZJBETH  WYVIL  died  5th  March,  1767,  intestate  and 
'^^  without  issne^  possessed  of  considerable  property,  leaving 
Mary  Wvvil,  her  sister^  and  only  next  of  kin,  who  at  that  time, 
iiid  to  the  time  of  her  death,  was  insane.  William  JVyvil  ohr 
tained  letters  of  administration,  during  the  insanity  of  Mary 
Wyvilf  and  gave  letters  of  attorney  to  the  defendant  Sout/iouse, 
an  attorney,  to  collect  and  get  in  the  estate  of  Elizabeth  fVyvil, 
and  to  lay  die  same  out  in  the  funds.  He  received  several  sums, 
and  by  letter,  recommended  to  William  Wyvil,  that  the  monies 
received  should  be  laid  out  in  the  3  per  cents,  which  Wyvil  acqui- 
esced in  by  letter,  6th  Feb.  1768;  and  informed  the  de^ndant,  he 
should  want  no  more  of  the  money,  and  never  afterwards  made 
any  demand  upon  him  the  defendant,  who  from  time  to  time 
informed  Wyvil  that  he  had  laid  out  the  money  received  by  him^ 
in  the  funds  or  otherwise,  but  which  the  defendant  in  fact  always 
kept.  William  Wyvil  died  about  November,  1780,  and  appointed 
Vol.  UI.  h  the 


cion 

LiDcoln's-Inn 
HaU,  dd  Jtcly. 

Agent  of  an  ad- 
ministrator keep'' 
ing  money  of  the 
intestate's  in  liis 
hands,  which  he 
had  proposed  to 
lus  principal  to 
lay  ont  in  the 
funds,  ordered  te 
pay  interest* 
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1790,         die  other  defendants  his  executors.    Mary  Wytil  died  about  5tV 

^^v<^         April f   1786,  intestate  and  insane,  and  left  p^aintiffy  her  aunt  and 

Browrb       next  of  kin,  who  obtained  letters  of  administration  de  bonis  non 

8e<rrBee».     ^^  Elizabeth  Wyvil^  and  also  administration  of  Mnry  Wycil,  and 

in  that  capacity  filed  the  present  l^ill,  for  an  account  against  the 
defendant  Southouse,  and  the  executors  of  fViUiam  fVycil,  praying 
also  interest  for  the  sums  which  the  defendant  Sotithause,  kept  in 
his  hands^  and  did  not  improve  at  interest. 

The  defendant,  by  his  aqsweri  set  forth  an  account  of  the 
monies  received  and  laid  out ;  by  which  it  appeared  that  he  had^ 
from  time  to  time,  large  balances  in  his  hands :  but,  with  respect 
tQ.  the  payment  of  interest,  be  made  two  defences:  1st.  Tliat  hf^ 
had  received  no  orders  or  instructions  to  lay  out  the  money,  ddly* 
That  he  had  bleii^ded  the  money  with  his  own,  and  conceiving  him- 
self liable  to  account  for,  or  pav  the  money,  he  kept  sufficient  by 
him,  or  in  bis  {^anker's  luinds,  for  t(ie  jp^rpose*   • 

It  was  in  ey^denpe^  that  there  was  a  loqs,  by  the  monies  rsQ^v«4 
not  being  re|;uUrl;  ^d  put/ of  abouf,  ^990^ 


ldn4  Ckaiwlhti  99i(i,  That  it  was  a  clearly  established  pOMt^ 
Aattbe  idafendant  bid  recoived  moneyi  liuttbatiihsitwottMiiot 

[  lOo  J  lAve  bound  him,  if  he  had  not  bfien  limdar  a  duty  tO:  jmake  iuteiest 
of  it,  for  the  b^efit  of  the  estate ;  because  then  it  would  only 
be  holding  the  n^oney  as  a  banker  holds  it;  but  here  was  an  em- 
ployvbent^  accepted  by  the  defeiidant  SQUthouse^  to  li\y  out  tfaf 
money  from  time  to  time.  It  is  said,  he  is  not  liable,  because  an 
administrator  is  not  bound  to  invest  the  monies  in  his  hands,  so  as 
,  ^  >  to  make  interest :  but  here  he  has  bound  himself.  Therefore  an 
account  must  be  taken  of  the  times  when  he  received  monies  be- 

\.    '  longing  to  the  estate,  and  when  he  ought  to  have  laid  them  out; 

«iid  be  mmit  answer  ii^tefest  at  4/ier  c^uU  from  the  timies  when  be 
oiight.to^yelaidtbeii^out(a).  *•    - 


vnlS|}ee 


a)  AH  the  moclcra  ciues'  npon  this     a  note  to  the  case  of  Nfwton  v.  BanH, 
*    t  are  collected  and  arranged  in     ante,  vol.  i.  S6t. 


HiaRRisoic 


IN  THB  High. Court  op  CHAKCBitt,  lOgt^ 

1790. 
Harrison  v.  NATLOK(a).   .  \^vw 

npHOMAS  NAYLOR,  by  will,  bequeathed  £5fiOO  to  bU      t£i%r. 
natural  daughter,  now  Elizabeth  Harrison,  one  of  the  plaiu*     Lincoln'a-lnn 
tiffs,  and  £3yOOO  to  his  unborn  child,  to  be  paid  them  when  they    Hall,  6th  Jirfy. 
siK>uId  rmpeciively  attain  the  age  of  21,  unless,  on  account  of  Testator  givet 
tiwir  miacondttct,  the  trustees  of  his  will  should  think  fit  to  post-  lefiacies  to  be 
poiie4be  payment  till  they  should  respectively  atuin  the  age  ^f  ^^^^t^, 
24;  and  which  legacies,  he  directed,    should  be  coiUcUd  and  etToliJ/SiendU * 
raised  in  the  manner  and  by  the  means  ihereinqfter  painted  out  rects  an  estate  to 

and  explained.     He  then  directed  his  executors,  after  satisfyinflr  ^  P^chwed,  a 
It  J  L^         11  fti  ■  I  -li.*'  ^    ®  sum  to  be  raised 

all  ddm  tedl^acAes^  to  lodge  and  vest  the  revMrnder  of  his  per-  for  mainteoance, 
sonal  estate  in  AiiiA  stock  i  and  desired  them  to  purchase  a  car**  and  the  residue 
tain  estate  fbrmerly  Uelongibg  to  his  family,  if  the  same  could  be.  ^L^Htot^e^ 
pardiafoil;  and  if  it  could  not,  to  purchase  some  other  freehold  ^S^jm^^^woA 
cilate.    And  he,  by  bis  said  will,  gave  and  devised  such  freehold  ^  dsml^'uMlkes 
estate,  whes  pwokaaed,  tx>  his  natural  son  Thomas  Naylor,  and  Thell^i^are* 
to  the  male  hem  of  bis  body  for  ever,  and  if  he  shoidd  die  without  not  pe^oai,  bat 
istmm  molei  then  to  the  heir  male  of  ins  natural  daug^bter  Elizabeth^  a  ciiarge  on  the 
proiidedheassuaMtfaenameof  Noy^i  but  if  bis  sai^  '^^^^'^^^^^Uga? 
daiq^er  ^onU  have  no  issue,  then  to  her  n<ixl  heir  at  law,  piro-  tees  dying  an  in- 
vided  he  liBUMi  the  name  of  Nayior.    He  then  directs  the  awm  fant,  the  legacy 
of  £%^pet  astnum  to  be  appHed  out  of  the  rents  and  profits  of  f^JhTidSSiT* 
bis  said  aatate,  for  and  towairds  thd  mainttnance  of  bis  said  chil*  trator. 
dren ;  and  directed  and  required  the  executors  to  apply  the  residue    Testator  directs 
and  the  remainder  of  the  rents  and  profits  of  the  said  estate  to  the  ^^  **^^iJ^,t 
purpose  of  ntismg'imd  providii^  ttu  iegades  thereby  giveri  to  hisT  ^^  ]  per&o- 
said  ii»luiaichime»:  and^tAa^iiifllfeaifs  a^  profits  proved  in^  nal  estate  in  the 
ss^fleiifii,  thtnhemadetheestaUBQ  to  be  purchased,  chargeable  ^^^^^J^"^ 
witli  the  pavMent  of  the  same^  or  the  remainder  thereof.  when  purchased. 

The  ofaiid,^who  Was  unborn  at  the  tame  of  the  testator's  makingi  he  devises  to  A. 
his  wiH,  died  an  infant,  and  admnietration  was  oktnaed  by  m^  ^^^'^e^'^of  his 
thority  of  a  sign  nHtnunL    Elizabeth  imeraiarriect  with   plaintiff  body  for  ever ; 
Harrison,  but  there  was  no  issue  of  the  marriage.    The  bill  audif  J.  should 
prayed  directiohs  and  execution  of  the  trusts.  ^r,' then^'Hl 

.  .     vised  the  same  to 

Mr.  Mansfidd;,  for  the  plaintiff. — ^The  money  to  be  faud  out  isi  the  heir  male  of 
the  purchase  of  a  freehold  estate,  is  that  which  shall  reoKiin  after  ^}^  body  of  B. 

.     t^    %  %  .         11  Alter  tue  estate 

payment  of  debts  and  legacies.  ^jl  to  ^,  Di^ 

When  the  legacy  has  lapsed  by  the  dealh  of  the  legatee,  on  ac-  Court  will  insert 
couut  of  its  being  charged  upon  a  real  estate,  the  estate  has  been  ^  limiution  to^ 
in  the  possession  of  the  testator  at  the  time  of  his  deatli.     Whereas  s^rve^contingcnt 
this,  if  it  be  to  affect  real  estates,  b  a  charge  on  au  es^te  to  be  remainders  ^6). 
purchased:  but  we  contend  that  it.  is  charged  on  the  personal  es^ 
tele,  and  &at  the  real  is  not  to  be  purchased  till  the  legacies  are 

(a)  Reg.  Lib.  A.  1789,  fol.  63?.  sertcd  from  Mr.  C9x*%  report. 

(I»)  tlus  marf^iAal  abstnct  is  in- 

H  2  paid. 
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179Q.  paid.    The  testator  intended  his  estate  to  be  so  limited  as  to  secure' 

wv^  an  estate  to  the  male  heirs  of  Thomas  Nai/lor,  and^  in   failure  of 

Harkisoii      them,  to  the  male  heirs  of  Elizabeth,  for  which  purpose  tlie  plain- 

Navloii         *'^'  submit  that  the  conveyance  ought  to  be  to  Naylor  for  life,  ia 

strict  settlement ;  remainder  to  the  heirs  male  of  Elizabeth. 

•  •  ■ 

Mr.  Solicitor-General,  for  defendant  Naylor,  submitted  that 
the  legacy  was  to  be  considered  as  charged  upon  land ;  and  the 
legatees  having  died  before  the  same  was  raisable,  that  the  same 
sinks  into  the  land. 

It  is  admitted  the  legacy  is  in  prasenti,  though  solvendum  in 
futuro. 

By  the  words  '^  the  legacies  to  be  collected  and  raised  in  man- 
ner  after- mentioned/'  the  testator  cannot  be  considered  to  have  in- 
tended the  legacy  should  be  paid  out  of  the  personal  estate  before 
the  purchase  of  the  real,  he  having  afterwards  charged  the  real. 
C  1 10  }  His  intention  seems  to  have  been,  that  his  estate  should  be  settled 
upon  his  son,  charged  vrith  the  legacies  to  his  other  children,  and 
£9,9^  per  annum,  for  their  maintenance  and  education. 

Where  a  legacy  is  given  by  a  stranger,  charged  upon  land, 
thoogli  with  interest,  if  the  legatee  dies,  it  will  sink  into  the  land ; 
Gamier  v^Standewicke,  (ante,  voKi.  p.  106.)  but  there  can  be  nO' 
doubt,  where  it  is  given  by  a  father,  by  way  of  portion,  diis  Court 
will  not  charge  the  estate  with  it,  if  the  child  dies  before  he  wants 
it  It  is  clear  that  the  testator  here  vras  anxious  to  provide  an  en-- 
tailed  estate  in  bis  family. 

Lord  Chancellor. — I  thought  at  first  it  was  a  mere  persona]  le- 
gacy;  but  I  doubt,  upon  the  whole,  whether  it  must  not  be  con- 
sidered aft  chained  on  the  land ;  the  testator  having  referred  to  tlie 
manner  in  which  it  is  to  be  raised,  and  having  afterwards  provided 
for  the  payment  of  it,  by  charging  bis  real  estate.  The  moment 
the  money  ought  to  be  laid  out  in  land,  it  must  be  considered  as  » 
real  fund,  and  therefore  within  the  common  rule. 

The  conveyance  was  therefore  directed  to  be  to  Thomas  Naylor 
in  tail  male,  remainder  to  trustees  to  support  contingent  remain- 
ders; remainder  to  the  heirs  mate  of  Elizabeth;  and  Sf  she  should 
die  without  heirs  male,  remainder  to  the  heirs  male  of  the  testator 
in  fee  (a). 

(a)  The   following  aecoant  of  the  the  person,  who  shonltl  answer  the 

other  point  in  this  cause  is  given  by  description  of  heir  male  of  Elixaheth 

Mr.  Cox :— ^'  As  to  the  second  qnes-  Ntx^Urj  at  the  time  of  her  death  in 

tion,  his  Lordship  said  it  was  impos-  tail,  with  remainder  to  the  right  heir 

ftible  to  argue  against  ThommM  Naylar'B  of  the  testator.     Miiford    then  sug- 

bavlng  an  estate  tail  in  tlie  estates  to  gested,  that  as  this  was  an  executory 

be  purcliased;  but  as  there  were  re*  trust,  tlie  Court  would  interpose  aftec 

•    siaiuders  over,  the  money  mu^  be  in-  the  estate  tail  in  Thomas  Naylor,  a  li- 

vested,  and  tlie  land  setUed  to  the  use  mltation  to  trustees  to  prcsejrve  the 

of  Thomun  Nttylor,  and  the  heirs  of  his  contingent  rrmaiuders  to  the  heir  male 

body,  with  a  coutiogent  remainder  to  ofElixahtth,  &c.    And  his  Lordahip^ 

was 
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WBs  of  Opinion,  that  such  a  limitation 
should  be  inserted.  His  I>ordship  de- 
fJarcd  that  the  uses  were  to  l>e  to 
Tktmtu  Ntuflor  aud  Ills  heirs  in  tail 
male,  Mitii  remainder  to  trustees  to 
Mpport  contingent  remainders;  re- 
mainder to  the  heirs  male  of  Elizabeth 
Harrison  in  fee,  and  if  she  should  have 
no  heirs  male,  then  to  the  heir  at  law 
of  the  fiaid  testator  in  fee.  Keg.  Lib. 
A.  1789,  fol.  632.  See  the  noUcc 
taken    of    this    by    WiUon,   J,   and 


BuUer,  J.  in  Habergham  v.  Fiaetfaf, 
post,  vol.  Iv.  and  particularly  by  Lord 
Eldtm  in  Stam^dd  ▼.  Hahergham^ 
10  Ves.  380.  Mr.  F^sfy,  in  a>note  (ib.) 
observes,  tliat  in  a  subsequent  branch 
of  this  cause  the  Master  of  the  RoUs 
noticed  the  inaccurate  language  of  the 
decree  as  it  stands  in  the  Registrar's 
Book  in  the  limitation  to  Thss.  Naiflor 
and  the  testator^s  natural  son  and  hi* 
hoiiii  in  tail  male. 


1790. 


HABRiioir 

v. 
NATtOR. 


CaUBY   V,  GoODlNGB. 

^OODINGE,  the  testator,  by  will  dated  lOtli  June,  1783, 
^^  gave  to  the  defendant  lib  brother  Henry  Goodinge,  £500,  and 
to  his  nephew,  the  defendant  Henry  Gooamge,  jun.  £500,  and 
appointed  them  executors,  but  made  no  disposition  of  the  residue. 
He  also  wrote  a  letter  to  the  nephew,  in  which,  among  other 
things,  he  referred  him  to  certain  letters  in  Chatnberis  dictionary 
as  fvorth  looking  for,  and  directed  him  to  pay  the  plaintiff,  Carey, 
£200. 

Henry  Goodinge,  the  brother,  was  indebted  to  the  testator 
£7,000,  and  Henry  Goodinge,  jun.  was  indebted  to  him  £l,000 
at  the  time  of  his  decease.  Upon  searching  the  titles  referred  to 
in  Chambers's  dictionary,  Bank  notes  were  found  to  a  considerable 
amount. 

The  bill  was  by  the  next  of  kin^  and  prayed  an  account  of  the 
personal  estate  of  the  testator,  and  particularly  of  the  sums  in 
which  the  executors  were  indebted  to  him,  ana  payment  of  the 
same  to  the  plamtiffs. 

Mr.  Solicitor-General,  and  Mr.  Mansfield,  for  the  defendants, 
contended :  first,  that  the  appointment  of  the  brotlier  and  nephew 
executors,  b  an  extinguishment  of  the  debt.  Iliis  is  clearly  so  at 
law ;  and  there  is  no  case  in  this  Court,  where  it  has  been  held 
otherwise,  except  where  there  has  been  a  direct  gift  of  the  residue. 
That  was  the  case  in  Brown  v.  Selwin,  For.  240,  and  even  there, 
Lord  Talbot  spoke  of  it  as  an  undecided  point :  but  there  is  no 
case  where  it  has  not  been  held  an  extinguishment  against  the  next 
of  kin. 

Second,  that  having  (by  this  mean,)  unequal  legacies,  and  there 
being  no  dbposition  of  the  residue,  the  brothers  as  executors  were 
entitled  to  it.  That  by  appointing  them  executors,  the  testator 
had  shewn  his  intention  of  giving  them  the  personal  estate :  that  he 
had  not  left  it  here  to  the  mere  appointment,  as  the  letter  to  the 
nephew  was  not  unimportant ;  the  reference  to  the  parts  of  Cham- 
bers's dictionary  where  the  notes  wete  found,  is  tantamount  to  say- 
ing, 


Lincoln's-Inii 
HaU,  7th  J«{y. 

Testator  gave  his 
brother  and  oe* 
phew  legacies^ . 
and  appointed 
them  executors, 
bat  did  not  dit- 
|Kweof  tbere- 
sidne.  They  were 
indebted  to  Mm  - 
in  mieqiial  tmns ; 
this  it  no  release 
of  the  debts,  and 
tbey  are  trustees 
for  tlie  next  of 
kiuyustotliere* 
sidue. 

[Ill] 


Oill 


ITSOi 


Cambv 


CasBS  AfteUBD   ANB  DfiTlKMIKBD 

ingi  /oit  will  pay  Carey  <£200  out  of  the  notes,  and  will  take  the 
remainder.  It  is  inconsistent  with  the  idea  of  their  being  executors 
in  trust. 

L6rd  Chancellor  ssid,  be  thought  it  had  been  a  settled  point 
in  this  G>urt,  that  the  appointment  of  the  debtor  executor^  wta 
fio  more  thanpmrting  with  the  action  (a):  and  declared  it  a  trust 
ibr  the  next  of  kin  (6}. 


(a)  yroiO/ord  ▼•  WaiUjfordj  1  Salk. 
399,  but  that  a  trust  U  raised  in  equity 
is  now  80  perfectly  settled  that  in  the 
late  case  ofBerrp  v.  Usher ^  11  Ves.  90. 
the  point  was  given  up  without  arga* 
meat. 


(6)  For  the  cases  and  doctrine  upon 
the  subject  of  executors  being  trustees 
for  the  next  of  kin,  vide  tlie  Editor's 
note  to  Bowher  v.  Hunter^  ante,  vol.  i, 
334. 


lii«3 

lincobiVlnn 
Hal],7tbJii^. 

One  Imsleft  tof- 
feriag  the  otbtr 
to  iw¥e  the  trait- 
inMiM.iiiulera 
liofeeor  haad» 
hflMUaUe. 


Kbblb  V.  Thompsok. 

nnHOlldPSOii  and  Py^nch  were  co4ni8tees«     A  sum  ci 
-*-    £1,036  was  paid  to  Jhf^mchj  on  account  of  the  trust  fund, 
he  lent  it  tp  Thonmorif,  and  took  a  note  of  band.  ^ 
Pyefinch  and  Thompson  were  both  become  bankrupts. 

Lord  Chancellor  said,  if  a  trustee  will  suffer  a  co-trustee  to  de* 
tain  a  sum  of  money  belong^g  to  the  trust  estate,  they  are  both 
liable:  and  ordered  the  debt  to  be  proved  i^nst  bodi  estates  (a). 


(a)  Though  it  seems  at  one  time  to 
have  been  thought  not  to  have  been  a 
breach  of  trust,  in  executors  or  trus- 
tees lending  money  upon  personal  se- 
earity,  Utrdem  ▼•  Potssm,  l  Eden, 
145.  ;|ret  the  contrary  is  now  distinctly 
establisliedy  Ryder  v,  BickertoHy  1  Eden, 
1 49.  n.  Adye  v.  FeuilUtcau^  1  Cox,  1^. 
Wilkes  V.  Steward^  Coop.  Ch.  Rep.  6. 
As  to  the  cases  itpon  the  general  doc* 
trine  of  the  Habuity  of  tnutees  and 
executors,  vide  Sadler  v.  Hohhs^  ante, 
^.  ii.  114.  Semjkid  v.  Hofcct,  ante,  90. 


Rowth  V.  Howell^  3  Ves.  565.  £M«*f 
▼.  Lofd  Plymouikf  cit.  ib.  Havey  v« 
B2dlcemaji,  4Ve8.596.  Bacon  r»Bacsng 
5  Ves.  331.  Jdams  v.  VUixtony  6  Vet. 
aS6.  CMjfhy  V.  Dttffty,  ib.  488. 
Chambers  v.  Mineheu  7  Ves.  186. 
Doyle  V.  Blake,  8  Sch.  Sc  Lef.  «31. 
Brice  v.  Stokes,  11  Ves.  319.  iMng- 
ford  V.  Gascoyne,  ib.  333.  Wren  v. 
JTtf  «0i,  ib.  377.  Lsrd  SMpkro^k  ▼• 
Lard  HimJdnbrook,  16  Ves.  477.  TM^ 
V.  Carpenter,  i  Mad.  Rep.  f  90.  Vn^ 
derwood  t.  SkevenSf  1  Merit.  7lS» 


S  C 
1  Ves.  jun.  t06* 

a  Cox,  260. 

Lincoln*s-Inn 
Hall,  9th  July. 

The  tenant  hav« 
ing  by  misrepre- 
sentation and  col- 
taion  wlth^e 


The  Earl  of  Abingdon  v.  Butler  and  Another. 


nnHE  plaintiff  being  seised  for  life  of  the  manor  of  Cumner,  in 
""^    the  county  of  BerkSf  with  a  power  of  leasing  for  21  years, 
or  three  lives  in  beings  by  lease,  dated  24th  October,  liGd,  demised 
piaintiflTf  steward  certain  premisea  therein  described,  and  beiqg  part  of  the  said 

newal  of  the  lease  for  liyes  as  if  one  only  had  dropped,  and  two  were  to  be  exchanged, 
when  la  fact  two  lives  had  fallea,  decreed  to  pi^  the  vabie  ef  the  two  lives  ^  and  shail  liai . 
kave  the  option  of  deliverinf^  op  the  new,  and  abiding  by  bis  fonaer  lease* 

manor^ 
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mmor,  to  John  Gad/re^t  to  hcdd  for  the  term  of  99  years,  if  the         i790. 
said  John  Godfrey,  Beriie  Thomas  Egerton,  and  Jane  Polly  Egef"         ^^v-*' 
ton,  or  ather  of  mem,  riiould  so  loDg  live,  under  the  rents  therein       •F*'*  ^ 
reserved.    This  lease,  by  mesne  assignments,  came  into  the  pos-  '"^'^" 

session  of  the  defendant,  Ralph  Butler.  BrrLia; 

In  1780,  John  Godfrey  died,   and  in  17S5  Bertie  Thomas 
^erton  died,  by  which  the  interest  of   die  defendant,  Maiph 
Bittler,  was  reduced  to  ofie  life  only,  viz.  that  of  Jane  Polly       • 
Egerton. 

The  defendant  Butler,  in  17B6,  being  desirons  of  obtaining  a 
sewkase,  and  of  substitnting  the  names  of  his  three  sons,  William 
Bvtler,  Ralph  Butler,  and  John  Butler,  for  the  lives  of  the  per- 
sons deceased,  and  for  that  of  Jane  Polly  Egerton,  applied  to  the 
defendant  Pemon,  who  was  then  steward  to  the  plaintiff  of  his 
manor  of  Cumner,  to  settle  terms  for  the  renewal  of  the  lease. 
The  bill  charged,  that  both  the  defendants  knew,  at  the  time  that 
Bertie  Thontas  Egerton  was  dead,  as  well  as  John  Godfrey,  but  [  113  ] 
this  was  denied  by  the  answers. 

The  bill  also  charged,  that  the  mie  which  ihe  steward  had 
tfvrays  followed  in  renewal  of  leases,  m  the  said  manor,  had  been 
to  assess  one  yearU  purchase  for  changing  a  life,  and  seven  years 
purchase  for  adding  two  Ktes  to  one,  according  to  the  yearly  value 
appearing  in  a  hook  in  the  possession  of  the  defendant  Penson. 
And  that  it  appeared  by  the  said  book,  that  the  estate  comprised 
in  the  said  lease,  was  valued  at  £102  per  annum,  but  that  the 
(lefendants  agreed  that  the  fine  should  be  assessed,  as  if  Bertie 
Thomas  Egerton  was  living,  which  would  only  be  adding  a  life  in 
the  place  of  John  Godfrey;  and  it  appearing  to  be  the  practice, 
that  the  fine,  upon  adding  one  life  to  two,  was  two  years  purchase, 
die  defendants  agreed  that  the  fine  should  stand  at  £200,  as  if  two 
lives  had  been  in  being,  and  diat  nothing  should  be  paid  for  ex- 
changing the  lives  of  Bertie  Thomas  Egerton,  and  Jane  Polly 
Egerton,  for  those  of  two  of  the  sons  of  defendant  Butler.  The 
matter  being  thus  represented  to  the  plaintiff  (though  die  exchange 
of  two  lives,  and  renewal  of  the  other,  were  entered  in  the  con- 
tract book)  and  the  sum  of  £200  being  accordingly  paid,  plaintiff  « 
executed  a  lease,  bearing  date  igih  October,  1786,  of  the  premises, 
to  the  defendant  Butler,  for  the  term  of  99  years,  if  Witliam  But- 
ler^  Ralph  Butler,  and  John  Butler  (sons  of  defendant  Butler,  or 
either  of  them,  should  so  long  live) ;  that  the  defendant  Butler 
called  upon  the  plaintiff  in  town  for  the  lease,  which  was  delivered 
to  him,  but  the  defendant  did  not  inform  the  plaintiff  that  Bertie 
Thomas  Egerton  was  then  dead. 

The  plamtiff  afterwards  discovering  that  Bertie  Thomas  Egerton 
was  dead  at  the  time  of  granting  the  lease,  applied  to  dcfeiidant  lo 
pay  him  the  difference  of  the  fine,  as  upon  tlie  substitution  of  two 
lives,  which  the  defendant  rcfu^^d. 

The 
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Earl  of 
Abivgdoh 

V, 

[114] 
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The  original  bill  bad  prayed,  that  the  lease  might  be  delivered 
up  to  be  cancelled,  or  the  further  sum  paid. 

But  the  defendant,  by  his  answer,  submitting  to  deliver  up  the 
oew^  and  to  abide  by  his  old  lease,  upon  repayment  of  the  £200 
actually  paid  (a) : 

The  plaintiff  amended  his  bill,  and  prayed  that  it  might  be 
declared,  that  the  lease  was  fraudulently  obtained,  and  that  the 
defendant  Butler  might  be  decreed  to  pay  to  the  plaintiff  the  fur- 
ther sum  of  ^616,  or  such  sum  as  the  Court  should  think  a  fit 
consideration  for  die  renewal ;  and  in  default  of  payment  by  de- 
fendant BtUler,  that  defendant  Penson  might  be  decreed  to  pay  the 
same. 

On  the  part  of  the  pisuntiff,  Mr.  Attomey-^Generdl  contended. 
That  as  the  defendant  had  pressed  for  the  execution  of  this  con- 
tract, upon  grounds  which  he  knew  to  be  false,  he  was  bound  to 
abide  whatever  might  be  the  real  value  of  the  contract,  upon  a 
reference  to  the  Master. 

He  also  contended,  that  die  suit  was  made  necessary,  even  to 
the  point  of  rescindmg  the  contract,  by  the  defendant's  refusal 
either  to  abandon  the  lease,  or  to  pay  the  just  value  of  it. 

The  idaintiff  read  a  deposition,  proving  this  refusal ;  and  he 
also  read  the  admission  of  the  def<nidant  in  his  answer,  diat  soon 
after  the  execution  of  the  lease  he  called  upon  Jjovd  Abingdon, 
and  concealed  the  &ct  that  another  life  had  dropt;  alledging,  as  a 
reason  for  that  concealment,  his  fear  of  losing  the  £200,  unless  he 
bad  the  estate  as  a  security  for  it. 

Lord  Chancellor  said, — ^He  had  some  doubts  whether  the  fraud 
imputed  was  proved;  that  b,  whether  there  was  fraud  in  obtaining 
the  lease. 

Mr.  Hardinge,  of  the  same  side  with  the  Attorney-General, 
insisted,  that  the  lease  was,  in  a  correct  sense  of  the  wora,  obtained 
bjr  fraud ;  though,  perhaps,  that  fraud  may  have  originated  after 


(a)  The  defendant  by  his  answer  ad- 
mitted, that  when  he  applied  to  the 
plaintiff  for  the  lease,  he  told  the 
plaintiff  that  he  had  paid  the  J!iOO 
Co  defendant  Pearton,  and  that  such 
sum  of  J!iOO  was  the  consideration  for 
exchanging  two  lives  and  adding  one ; 
that  the  plaintiff  did  not  at  that  time 
know  that  two  lives  had  dropped,  and 
that  he  the  defendant  did  not  then  dis- 
close to  him  the  fact  of  the  death  of 
the  said  Bertie  Thonuu  Egerton;  and 
that  his  reason  for  not  doing  so,  were, 
lliat  he  was  apprehensive  that  if  the 
agreement  was  set  aside,  and  he  should 
be  put  to  come  in  a  simple-contract 


creditor  for  the  «£200  so  paid  by  him, 
he  shonld  be  put  to  great  difficulties 
in  recovering  the  same ;  and  the  de- 
fendant by  the  said  answer  further  ad- 
mitted, that  before  he  took  away  the 
lease,  he  knew  of  the  second  lijfe  hav- 
ing dropped,  though,  for  the  reasons 
aforesaid,  he  did  not  acquaint  the 
plaintiff  of  tlie  fact;  but  he  denied 
any  knowledge  of  the  fact  at  tlie  time 
of  his  contract  for  the  lease ;  and  be 
submitted  to  deliver  up  the  new,  and 
to  abide  by  his  old  lease  upon  repay- 
ment by  the  plaintiff  of  the  J^iOO, 
Cox's   Report    from   tbc    Register'a 

fbt 


IM  THB  HlOH  COVRT  OF  ChANGBHY.  114 

the  execution  of  the  instrument :  but  that,  before  the  delivery  of  it,  1790. 

the  defendant,  in  the  very  moment  of  asking  for  it,  concealed  a  n^^vw 

fact,  which,  if  the  lessor  had  known,  he  would  have  countermanded  a^^^  ^^ 
the  direction  to  deliver  the  instrument :  that  he  obtained  it  there-         bimgoom 

fere,  that  is,  obtained  the  possession  and  advantage  of  it,  by  a  pal-  BurjLia. 
pable  cheat. 

The  Lord  Chancellor  immediately  adopted  this  reasoning,  and 
then  stated  hb  doubts,  whether  the  plaintiff  was  not  entitled,  even 
to  an  option,  according  to  his  amended  bill,  between  rescinding 
the  contract,  and  upholding  it  upon  payment  of  tlie  value  of  the        [  1 15  ] 
difference. 

Mr.  Solicitor-General  argued, — ^That  no  such  thing  was  ever 
done,  and  that  re-instatement  of  the  parties  in  their  condition  be- 
fore the  contract,  was  the  single  equity  that  could  be  reached  in 
cases  of  the  most  unqualified  fraud :  that  the  court  never  pu- 
nished fraud  in  one  contract  actually  made,  by  forcing  upon  the 
author  of  that  fraud  another  contract,  which  he  never  dreamt  of 
making. 

Then,  as  to  the  re-instateraent,he  insisted,  that  it  was  offered  by 
the  defendant  in  his  answer  to  the  original  bill ;  that  the  plaintiff 
instead  of  accepting  the  offer,  had  filed  a  new  and  amended  bill,  . 
widening  his  equity,  insisting  upon  the  option,  and  claiming  to 
establish  the  lease  upon  a  new  valuation ;  though  his  original  bill 
affected  only  to  rescind  the  contract,  and  though  he  had  himself 
made  an  oiter  to  the  defendant  prior  to  the  bill,  upon  the  idea  of 
merely  re>instating  the  parties.  He  argued,  therefore^  that  tlie 
plaintiff  should  pay  his  own  costs  of  the  amended  bill. 

Lord  Chancellor  held,  that  as  the  fraud  was  in  the  article  of 
price,  and  the  estate  acquired  by  that  fraud,  the  person  defrauded 
had  an  equity  in  correcting  tlie  value,  and  compelling  the  person 
who  had  so  defrauded  him,  to  pay  it.  He  adverted  to  a  case  . 
from  Ireland,  in  which  he  had  laid  down  the  same  rule,  and  acted 
upon  it;  but  he  could  not  recollect  the  name  of  the  particular 
facts. 

It  was  then  contended  by  Mr.  Abbott,  as  counsel  for  Mr. 
Penson,  the  agent,  that  the  bill  ought  to  be  dismissed  i^ainst 
him,  with  costs,  no  fraud  in  him  as  to  this  contract  having  been 
proved. 

But  the  plaintiff's  counsel  read  Penson^s  admission,  that  he  had 
stated,  in  a  letter  to  Lord  Abingdon,  the  contract,  as  only  having 
been  for  adding  one  life ;  when,  in  truth,  according  to  his  own 
statement,  it  was  for  adding  one  life,  and  changing  two,  which 
made  a  very  material  difference  in  the  real  value. 

Mr. 
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Mr.  Abbott  lUisweredy^tiiat  he  had  sttled  the  fact  in  the  contract 
book  as  it  really  was^  which  book  Mr.  Estmcke,  the  Auditor,  miglit 
Irave  seen,  but  would  not  examine ;  ao  that  by  miatake  in  the  audit 
account  the  £ict  waa  incorrectly  described. 

But  the  Lord  Chancellor  aaid^ — The  entry  in  the  audk  accouaH 
must  have  originated  with  him,  and  was  a  palpable  fraud.  He 
iBbouki  therefore  not  only  make  him  pay  his  coats,  but  also  the 
additional  value  of  die  eatale,  if  the  other  defendant  could  not 
pay  it 

The  decree  was, — That  an  acconnt  should  be  taken  of  the  value 
of  the  lease  at  the  time  of  its  execution ;  that  the  defendant  Butler 
ahouU  pay  that  value,  with  the  coats  of  the  suit;  and  that  in  default 
of  his  payment,  the  deficiency  should  be  made  good  by  Vernon^  the 
other  defendant,  who  should  pay  his  own  costs  (a). 

(«)  Reg.  Lib.  A.  1789.  fol.  502.  Mr.  also  extrcinclv  valiiaUe,  for  coBtaunin|; 

'F^Me/s  report  ofthejnc^raent  is  gene-*  Ids  Lordship^s  observattoQS  upon  Uke 

rally  mocb  nnrve  fmll,  cither  thao  tlw  plainUff't  faavtag  aaieKdad  his  bUU 
pieM&t  or  than  that  of  Mr.  Cox :  it  is 


LIncoIn's.Ina 
HaU,  9Ui  Juiy. 

Testator,  by  Us 
wUl,  taking  no* 
tice  that  he  had 
not  tmreadered 
copyhold  estates, 
which  he  deTised, 
but  dirccthig  his 
son  to  coHTej 
them,  and  devis- 
ing  to  the  son 
other  estates, 
though  the  copy* 
holds  are  not 
devisable  by  ens* 
torn,  yet  the  sur- 
renders decreed 
tobeaiadc. 


[117] 


Wardb^  «•  Wasdell. 

<^T^£STATOR,  havbg  limited  several  copyhold  estates  upcMi 
^  certain  truats,  observes  that  *^  Whereas  1  have  omitled  to  do 
or  put  proper  aurrenders,  or  other  proper  acts  of  and  conceruiog 
some  part  or  parta  of  my  copyhold  and  customary  lands,  heredita- 
ments, and  estates,  to  the  use  of  my  will,  or  otherwise  to  enable 
me  to  dispose  of  the  same  by  my  will,  and  for  want  thereof,  the 
same  will  descend  to  my  son  John  as  my  heir  at  law,  contrary  to 
any  intention  and  this  my  will :  now  I  do  hereby  will,  order,  and 
direct,  tlmt  my  said  son  John^  or  his  heirs,  when  or  as  soon  aa 
he  or  they  shall  attain  the  age  of  21  years,  shall  and  do,  upon  r&- 

Juest  and  charges  in  the  law  of  the  persons  interested  and  requesting 
le  same,  pass  sufficient  surrenders,  and  do  all  other  acts  in  law 
required  and  necessary  for  establishing  and  confirming  the  several 
estatea  herein  limited  to  them  respectively,  and  that  in  default 
thereof,  or  opoB  refusal  or  neglect  so  to  do,  the  estate  herein  limit- 
ed or  appointed  to  my  said  son  John  and  the  heirs  of  his  body, 
ahall  immediately  from  thenceforth  cease  and  determine,  and  the 
several  remainders  thereupon  expectant  shall  successively  take 
effect  in  possession,  in  the  same  manner,  and  to  all  intents  and 
purposes,  as  if  my  sou  John  was  actually  dead  without  issue,  and 
that  in  the  nsean  time,  and  .until  such  refusal  or  neglect^  tlic  said 
copyhold' sind  customary  estates  shall  go,  be  ^eld  aud  enjoyed  ac- 
cording to  this  my  wiU." 

The 
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The  customary  estates  not  beiog  derisable,  it  was  insisted  the         1790. 
Coart  could  not  decree  a  surrender.  ^^^^^ 

Wardbll 

Lord  Chancellor  was  clearly  of  opinion — that  though  they  were  ^p^^;^ 
not  devisable  by  the  custom,  yet  as  the  testator  might  dispose  of 
diem,  and  had  marked  his  intention  so  to  do,  that  brings  it  within 
tke  prindpk  upon  which  the  Court  proceeds  in  supplying  surrend- 
en  for  payment  of  debts  or  prcvisiom  for  younger  children,  which 
are  considered  as  meritorious  considerations;  and  decreed  the 
•iirrenders  prayed  by  the  bill  (a). 

OOlEq.Ab.  193.  tVei,  271.  fVarde     larly  Pike  v.  White ^  post,  S86. 
¥.lf(*vl#y  Aonb.  t99.  and  see  particu* 

8.C. 

1  Ves.  jun.  215. 
t  Cox^  255. 

Crows  v.  Ballard.  Lincoinvinn 

HaUy  13th  Julg. 

npH£  late  Lord  UteJ^eld,  by  his  will  made  in  the  year  1774,  An  agent  em- 
^   gave  to  the  plaintiff  Rohert  Crowe,  a  legacy  of  <£l,000  to  be  ployed  to  sell  a 
paid  him  at  the  death  of  Lady  Litchfield.    Lord  Litchjield  died  in  '•^y"^,^'^^'^^ 
the  year  1776|  leaving  liady  Litchfield,  his  widow,  aged  69  years  ^  naiMof  ^ 
or  thereabout.    The  plaintiff  Robert  Crowe,  being  then  a  young  anotb^  and  af- 
Bon  about  9A  years'  of  age,  and  having  pressing  occasions  for  J^^^JJ^IfJ^e  '^ 
Jttcoey,  the  defendant  undertook  as  his  agent,  to  sell  the  legacy  for  a  bond  pay- 
to  the  best  advantage ;  and  informed  the  plaintiff  that  he  had  endea^  able  after  death 
Toured  to  sell  the  same,  but  could  get  no  higher  offer  than  jf 300,  and**tiienfobiuiui» 
for  wrhich  be  had  sold  the  legacy  to  a  Mr.  Toj^,  to  whom  the  plain-  from  him  a  money 
tiff,  on  the  defendant's  representation,  executed  an  assignment.     In  bond :  the  whole 
CKt  Tqfi  was  only  a  nominal  purchaser,  and  the  defendant  really  fJaJJS^.'\„j 
purchased  the  legacy.    The  money  was  paid  by  small  sums  be-  the  pving  the 
tween  1st  of  October,  1777,  and  the  23d  Feb.  1778,  to  the  plain-  bond  and  pay- 
tiff  Robert,  his  brother,  the  other  plaintiff,  George,  and  to  Mr.  Z''^'^^^ 
Smdly,  the  Nplaintiff,  George^s  tutor,  viz.  j£^30  to  George  Crowe, 
£MX)  to  Robert  Crowe,  £90  to  George  Crowe,  £50  m  satisfac- 
tion of  a  draft  of  Robert,  and  to  Mr.  SeaUy,  at  different  times 
£60,  jCIO,  and  jt4Q.  lOs.  which  last  payment  however  was  contra- 
Acted  by  him  in  his  evidence.     Afterwards,  in  1780,  Lady  Litch" 
field  being  likely  to  die,  and  the  plaintiff  fearing  his  sale  of  the        [  us  1 
legacy  would  come  to  the  knowledge  of  his  father,  he  applied  to 
the  defenihnt,  »id  requested  him  to  apply  to  Toft  to  know  what 
sum,  parable  at  the  death  of  his  fether,  George  Crowe,  sen.  he 
would  take  for  his  interest  in  the  legacy :  when  the  defendant  told 
him  tbat  Tifft  had  quitted  the  kingdom,  or  was  dead,  and  that  his 
iaierest  in  die  legacy  bad  become  the  property  of  himself,  the  de- 
fendant, and  pretending  sreat  friendship  to  the  plaintiff,  at  length 
i^reed  to  give  up  his  right  to  the  legacy,  upon  receiving  the  joint 
security  of  the  plaintiffs  Robert  and  George  Crowe,  for  the  sum  of  « 

XlfiOO,  payable  at  the  death  of  George  Crowe,  sen.  (who  was  then 

of 
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1790.         of  the  age  of  63  years),  whereupon  a  past  obit  bond  was  entered 
^^'v^  into,  and  executed  bj  the  plaintiffs  to  the  defendant,  dated  25tb 

Ckowi  jlpril,  1780,  in  the  penal  sum  of  £3,600,  with  a  condition  under- 
BaiIard.  written,  reciting  that '  the  plaintiffs  stood  indebted  to  defendant  in 
i£900,  conditioned  for  payment  of  £1,800,  in  case  they  or  eitbet 
of  them  the  plaintiffs  should  survive  the  father,  witliin  three  months 
after  the  father*s  death  :  but  in  fact  no  such  debt  of  £900  sub- 
sisted at  the  time.  In  Oct.  1782,  the  plaintiff's  father  died,  and 
the  plaintiff  Robert  came  into  possession  of  a  fortune  of  £3,000 
a  year,  and  in  the  month  of  January  1783,  the  defendant  applied, 
for  payment  of  the  bond,  but  the  plaintiffs  being  unable  to  pay  it, 
and  defendant  threatening  a  suit,  a  money-bond  was  given  for  the 
i£l,800,  and  interest  at  5  per  cent,  bearing  date  10th  Oct.  1782 ; 
since  when  the  plaintiff  Robert  had  paid  four  years  interest  on  the 
bond,  to  the  month  of  Oct.  1786,  and  the  defendant  having  sued 
out  process  to  arrest  the  plaiotifis,  they  filed  this  bill,  18th  May 
1787,  praying,  that  upon  payment  of  the  money  really  advanced, 
the  defendant  might  be  decreed  to  deliver  up  the  bond  to  be  can- 
celled, and  might  be  restrained  by  injunction  from  proceeding  at 
law,  and  therein  charged  that  the  legacy  at  the  time  of  the  sale 
was  really  worth,  to  a  purchaser,  £741. 125. 8d.  calculating  the 
life  of  Lady  Litchfield  to  be  worlh  6  years  l-8th  purchase,  and 
alio  wing  the  purchaser  5  per  cent,  per  annum  and  compound  inte- 
rest for  his  monev ;  therefore  that  tne  sum  of  £300  was  £441. 12$. 
&/•  below  the  value. 

Mr.  Solicitor  General,  Mr.  Lkyd,  and  Mr.  King,  for  the  plain- 
tiffs, stated  the  case,  and  the  general  value  of  the  life,  and  the  sums 
£  119  ]  paid,  to  shew  the  inadequacy  of  the  price  given  for  it.  They  also 
msisted  on  the  general  rules  of  relieving  persons  who  treated  in 
this  way  for  their  expectations,  and  who  were  held  by  the  Court 
entitled  to  its  interference.  That  here  the  first  transaction  was 
manifestly  fraudulent  and  unconscionable  ;  2dly,  that  the  money- 
bond,  though  after  the  death  of  the  father,  could  not  be  considered 
as  a  confirmation ;  that  in  order  to  be  so,  it  should  be  done  freely, 
and  not  under  the  influence  of  the  prior  transaction ;  for  this  they 
cited  Chesterfield  v.  Janssen,  2  Ves.  125 ;  Cole  v.  Gibbons,  3  P. 
W.  290.  citing  Curwen  v.  Milner,  in  the  note  on  page  292 ;  Nor^ 
ris  V.  Rodd,  l6th  March,  1779i  where  the  plaintiff,  in  consideration 
of  £2,000,  sold  to  defendant  an  annuity  of  £436  for  tlie  life  of 
plaintiff,  payable  upon  the  death  of  his  father,  (aged  71  years),  if 
plaintiff  and  defendant  should  survive  him :  in  October,  in  the  same 
year  the  father  died,  and  upon  tlie  first  payment  becoming  due, 
defendant  applied  for  it,  and  plaintiff  not  being  able  to  pay  it,  ob- 
tained from  plaintiff  a  mortgage  of  his  estate  in  possession  and 
reversion,  it  being  chiefly  his  mother's  for  life,  for  £4,212 
(£4,000  being  for  the  £3,000  really  advanced,  aiid  £212  for  the 
half  year's  aimuity  due:)  in  1775,  the  plaintiff'  filed  his  bill,  and 
Ufiks  relieved  against  the  grant,  bonds,  and  mortgage. 

Mr. 
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of  Opinion,  that  ancli  a  limitation 
should  be  inserted.  His  Ix>rdship  de- 
clared that  the  uses  were  to  be  to 
Thomoi  Naylor  and  Ills  heirs  in  tail 
male,  with  remainder  to  trustees  to 
aopport  contingent  remainders;  re- 
niainder  to  the  heirs  male  of  Elizabeth 
ilmristm  in  fee,  and  if  she  should  have 
jio  heirs  male,  then  to  the  heir  at  law 
of  the  said  testator  in  fee.  Keg.  Lib. 
A.  1789,  fol.  632.  See  the  notice 
taken    of    this    by    WiUm,   J.   and 


BuUer,  J.  in  Hahergham  v.  Vineenif 
post,  vol.  Iv.  and  particularly  by  Lord 
Eldtm  In  Stan^dd  v.  Habergham^ 
10  Ves.  380.  Mr.  Vtsey,  in  a>note (ib.) 
observes,  tliat  in  a  subsequent  branch 
of  this  cause  the  Master  of  the  RolU 
noticed  the  inaccurate  language  of  the 
decree  as  it  stands  in  the  Registrar's 
Book  in  the  limitation  to  ThM,  Nayhr 
and  tlie  testator's  natural  son  and  hia 
heirs  in  tail  male. 


1790. 


HABRisasr 

V. 

Natlob. 


CaUBY   V.  GOODINGE. 

^OODINGE,  the  testator,  by  will  dated  10th  June,  1783, 
^^  gave  to  the  defendant  his  brother /fenry  Goodinge,  ^500,  and 
to  his  nephew,  the  defendant  llenry  Gooaitise,  jun.  £500,  and 
appointed  them  executors,  but  made  no  disposition  of  the  residue. 
He  also  wrote  a  letter  to  the  nephew,  in  which,  among  other 
things,  he  referred  him  to  certahi  letters  in  Chatnber$*3  dictionary 
as  worth  looking  for,  and  directed  him  to  pay  the  plaintiff^  Carey, 
££00. 

Henry  Goodinge,  the  brother,  was  indebted  to  the  testator 
£7,000,  and  Henry  Goodinge,  jun.  was  indebted  to  him  <£  1,000 
at  the  time  of  his  decease.  Upon  searching  the  titles  referred  to 
in  Chamber^a  dictionary,  Bank  notes  were  found  to  a  considerable 
amount. 

The  bill  was  by  the  next  of  kin,  and  prayed  an  account  of  the 
pcnonal  estate  of  the  testator,  and  particularly  of  the  sums  in 
which  the  executors  were  indebted  to  him,  and  payment  of  the 
same  to  the  plaintiffs. 

Mr.  SoUcitor-General,  and  Mr.  Mansfield^  for  the  defendants, 
contended :  first,  that  the  appointment  of  the  brotlier  and  nephew 
executors,  b  an  extinguishment  of  the  debt.  Iliis  is  clearly  so  at 
law ;  and  there  is  no  case  in  this  Court,  where  it  has  been  held 
otherwise,  except  where  there  has  been  a  direct  gift  of  the  residue. 
That  was  the  case  in  Brown  v.  Selwin,  For.  240,  and  even  there. 
Lord  Talbot  spoke  of  it  as  an  undecided  point :  but  there  is  no 
case  where  it  has  not  been  held  an  extinguishment  against  the  next 
of  kin. 

Second,  that  having  (by  this  mean,)  unequal  legacies,  and  there 
being  no  disposition  of  the  residue,  the  brothers  as  executors  were 
entitled  to  it.  That  by  appointing  them  executors,  the  testator 
had  shewn  his  intention  of  giving  them  the  personal  estate :  that  he 
had  not  left  it  here  to  the  mere  appointment,  as  the  letter  to  the 
nephew  was  not  unimportant ;  the  lefereacc  to  the  parts  of  Cham- 
ierj's  dictionary  where  the  notes  wefe  found,  is  tantamount  to  say- 
ing, 


LIncoln's-Inii 
HaU,  7th  J«iy. 

Testator  gave  hit 
brother  and  ne- 
phew legaciet, . 
and  appointed 
them  executors, 
bat  did  not  dis* 
pose  of  the  re- 
sidue. They  were 
indebted  to  him 
in  unequal  smns ; 
this  is  DO  release 
of  the  dehts,  and 
they  are  tmtteea 
for  the  next  of 
kin,  as  to  tlie  re« 
sidae. 

[Ill] 
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I7Q0.  ^^^  ^^^  Carpenter  w,  Htrioi^  1  Edm,      jRoe&f  v.  0*BrieM^  1  Bt«  &  Be.  SO. 

Vp'^  vol.  i.  «2.    Mor»e  v.  /2offa{  l«  Tea.  355.      ▼.  Tredamick.  ){  Ba.  &  Be.  304. 

Crow  Murray  v.  Poimer,  ^  ieh.  6c  Lef.  466. 

^' 
Ballard. 

8.C. 

1  ref.jiin.f27.        ^he  Countess  Dowager  of  Shrewsbury  i^.  Tlie  Earl  of 
iS^lf  *^]!li:^""^  She  E  ws  bury. 

Hall,  10th  and 

R^h^^Onl  npHE  Duke  of  Shnrnhury,  m  1700,  made  a  voliiuUrj  seltfo- 

coinVlnn'Hally  malt  of  bis  estate,  (after  limitiDg  it  for  the  benefit  of  Urn- 

i9tb  Jithf^  1790.  self  and  issue)  on  George  Talboi,  father  of  the  late  E^rl  of 

Tenant  in  fail.  Shrewibufy  tot  life;  remainder  to  trustees  to  preserve  contingent 

but  retrained  by  remsHiiders ;  remainder  to  the  first  and  others  sons  in  tail  male, 
act  01  paniament      .^t  -i  *j^«*ii**ir  «         • 

fromsimieringa  ^'^^  reoMunders  over;  remainder  to  himself  m  fee,  and  made  a 
recofery^ysoff  wiU  confirming  the  settlement.  In  1788,  the  said  George  Talboi- 
on'the«teite '^^  married,  and  a  settlement  was  Boade,  by  which  the  estate  waa 
without  taking  an  settled,  as  to  the  esUail,  according  to  tlie  Duke's  settlement  fant 
asainiment ;  he  there  was  a  clause  to  raise  £90,000  for  daimhters,  by  a  trust  term, 
tfi^u'^^vM  ^^^^^  *"^  *^  purpose.  In  1719,  the  late  Barl  (wha  was  tlw 
which  shaU  be  '  eldest  soo)  was  bcsm*  By  a  prirate  hct  of  parliament,  6  Geo.  1. 
raised  for  bis  ad*  1720,  the  marriage  settlement  was  confirmed,  and  the  eslale  wae 
""'r  ^Q  1^*1  s^tled  on  such  persons  upon  whom  the  earldom  should  descend  3 
**  -^       and  the  act  contained  a  chuise  that  Gilbert,  then  Earl  ot  Shm^ 

bmry,  the  said  George  or  JoAfi  Talbot,  should  not  alien,  grants  or 
convey,  the  pienuses  thereby  settled,  or  any  part  thereof  and  thai 
efery  fine,  alienation,  S^c.  should  be  void :  but  the  act  containtd  m 
proviso  that  neither  the  first  nor  other  sons  of  the  said  George 
Talbot,  or  otJohn  TaWot,  or  the  heirs  male  of  their  bodies,  who 
ehoold,  within  six  months  after  he  or  they  sliould  attam  the  age  of 
IB  years,  take  the  oaths  of  supremacy  and  alle^nee,  and  should 
from  diencefortb  continue  a  Protestant  imtil  he  or  tlu^  shotdd 
attain  his  or  their  age  or  ages  of  £1  years,  should  be  disabled  firom 
alienating  the  same :  and  the  said  act  also  contained  a  proviso, 
by  which  the  said  George  TaJtbot  waa  empowered,  in  caiM  h* 
should  have  issue  a  sob,  and  also  a  younger  diild  or  children,  by 
deed  or  will,  to  create  a  trust  term  of  99  years,  for  raising  jf  15,000 
for  the  portions  of  daughters,  and  £9Q0per  ooti.  for  each  younger 
.son.    In  June  1720,  George  Talbot,  having  a  son  bom,  executed 
the  power,  by  deed,  for  raising  these  portions  and  annuities^  by 
vesting  a  term  of  99  years  in  Lord  FitzwUliam  and  George  Pitt, 
and  by  will  in  February  following,  reciting  that  he  had  a  son  and 
daughter  born,  and  might  have  more^  (without  taking  notice  of 
the  deed)  devised  to  other  trustees,  for  a  term  of  9d  years,  to 
raise  tlie   portions  and  annuities.     In   the  deed  they  were  to  he 
raised  by  rents,  profits,  or  by  sale  or  mortgage ;  by  the  will,  by 
rents  and  profits  only.     George  Talbot  died  in  1733,  leaving  se- 
veral sons  and  liiree  daughters,  of  vibom  George  the  eldest  (the 


iM  THB  Hioit  Couiur  or  CifANCBiir.  Hi 

lite  Earl)  became  aebed  of  all  the  real  estates^  as  first  remainder-*        1790. 
.  nan  in  tail  under  the  settlement  of  1718^  and  the  act  of  parlia-  s^^ 

meot  confirming  it ;  but  mibject  to  the  restrictton  in  the  act  as  to  '^^  Counters  iof 
alienation,  unless  lie  should  conform  within  six  months  after  at-    ^^^arff  siiuirr 
taining  16  years  of  age,  which  he  did  not.     The  eldest  daughter      llieEarlo^ 
Barbara  married  the  late  Jjord  Aston,  and  before  marriage  ex-    Swrbwsburt. 
ecuted  a  release  of  her  portion  of  £5,000  on  its  being  paid  by  the       [  122  ] 
late  £arl  to  the  then  LK)rd  Jston^  the  father  of  her  husband,  and 
dischaiged  the  estate  as  well  as  released  the  Earl  and  the  trustees 
from  tliesame,  but  the  Earl  took  no  assignment  of  Aeeharge. 
He  also,  in  part,  paid   tlie  portion  of  his  sister  Mary,  who  wae 
married  to  the  late  Lord  Dormer ;  which  portions  he  paid  out  of 
his  own  money. 

By  indenture  of  demise  of  2d  Jtify^  1751|  redtii^  the  act  of 

pariiameat,  and  that  the  Earl  bad  paid  the  portion  of  the  said 

Luiy  jttton,  and  part  of  die  portion  of  Lady  Dormer^  and  that 

nooo  of  die  said  ^1590(X>  baTMig  been  raised  under  the  term  of 

SOy^an,  tkoaaklBarl  was  entitled  to  ha?e  socb  part  of  the  same 

a§  he  had^l^iiced;  paid  and  satisfied^  and  that  MnHkew  Robin^ 

Ml  (a  party  thereto)  bad  contracted  with  the  Earl  at^^e  sum  of 

^lyOCX^  fer:die  porcbase  of  a  term  of  40  yearb  in  iheadfowsonof ; 

the  parish  church  of  Bvghfield,  part  of  the  premises  comprised  in- 

tbe  99  years  term^  and  that  the  executors  of  Lord  Fitzwilliam 

(afco  hsid  Minrived  Georgg  Pittj  his  co-traslee)had  been  applied  to 

joatm  deaaising.die  said  advowaon^  which  they  had  consented  to^ 

OB-coodhioD  that  the  said  jf  1,000  should  go  in  part^satislaction  of 

Ihagf  iSr^OOO  to  be  raised  by  the  said  term :  the  Earl  and  trusteea 

oomBjwd.'khe  light  of  patronage  to  die  said  Mathew  Robin9on  for 

40  years. .  The  Earl,  after  this  <ked^  out  of  hie  own  money^  paid 

the  lamaindev  of  Lady  Dormer*s  portion,  and  ilso  the  portion  of 

XaK^his  younger  sieter;  buttoov.aoassigiiineBtof  their  respec- 

tha  claiiM.    The  late  Earl  made  bis  will,  dated  12th  June,  17"^, 

(prsfiottB  to  several  of  these  transactions)  whereby,  after  ordering 

mat  such  of  bis  debts,  for  which  no  real  security  was  given,  should 

be  pakl^out  of  his  personal  esitate,  and  that  those  for  which  any 

leal  secarity  was  given,  should  be  paid  out  of  the  real  estates 

chajrged  therewith,  in  ease  and  exoneration  of  his  personal  estate  ; 

ad,  after  giving  legacies  and  annuities,  he  gave  all  tlie  rest  and 

resichie  of  hia  real  and  personal  estate  whatsoever  aaid  wheresoever, 

to  Ida  brother  Charles  Falbot,  his  heirs,  executors,  administrators, 

aul  assigns,  and  appointed  him  executor  thereof.     Charles  Talbot, 

died  in  die  late  Earl's  life-time.     George,  late  Earl  of  Shrewsbury, 

died  21st  Jufy,  17B7,  without  issue,  and  without  revoking  his  said 

willy  leaving  the  defendant  Charles  Talbot,  now  Earl  of  Shrews* 

hary,  (son  of  the  said  Charles  Talbot)  his  nephew  and  heir  at  law,        [  12^  ] 

aad  plaintiflf  his  widow  him  surviving.    The  plaintiff,  6th  Sepieni'- 

her,  1787,  took  out  letters  of  administration  vvith  the  will  annexed, 

to  the  late  Earl,  and  possessed  herself  of  his  personal  estate,  and 

filed  her  present  bill,  praying  that  the  portions  paid  by  the  late 

Earl 
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1790.         £arl  her  husband^  out  of  his  personal  estate,  might  be  raised  out 

^^/o*^  of  the  99  ^ars  term^  for  that  purpose  provid^ ;  and  that  ail 

■nie  CoiintMt  of  proper  parties  might  join  in  raismg  the  same;  and  that  the  same, 

^'^T.*'*^^^    when  raised,  might  be  paid  to  the  plaintiff  as  widow  and  personal 

Tbe  Earl  of      representative  of  the  late  Earl. 

SusawiBiiET. 

Mr.  Soliciior-Generalf  for  the  plaintiff.^ — Either  tenant  for  life 
or  tenant  in  tail,  who  shews  his  intention  to  keep  alive  the  charge, 
may  do  so.  Tbe  rule  of  the  Court  is  laid  down  in  several 
casesi  Kirkhamv.  Smith,  1  Ves.  258.  Amesbury  v.  Brown,  1  Ves. 
477. 

■ 

Length  of  time,  without  calling  for  an  assignment,  certainly 
is  a  species  of  evidence  that  he  meant  to  give  up  the  charge. 

Here,  not  having  complied  with  the  act  of  parliament,  within 
six  months  after  attaining  18,  Lord  Shrewsbury  was  like  a  tenant 
for  life,  and  his  acts  are  to  be  reasoned  upon  in  the  same  manner. 
His  acts,  vrith  respect  to  the  £l,00b,  are  suflScient  to  shew  he 
meant  to  keep  the  charge  alive ;  the  deed  reciting  that  he  was  en- 
titled to  the  money ;  and  although  a  long  time  has  elapsed,  il 
cannot  be  imputed  to  him,  as  he  was  ob^ged  to  keep  down  the. 
interest. 

Mr.  Mamfield,  Mr.  Ltnyd,  and  Mr.  Graham,  for  the  defendant 
There  is  no  ground  to  call  upon  Lord  Shrewslnm^s  real  estate  to 
pay  off  this  charge,  as  there  does  not  appear  to  have  been  any  in- 
tention in  the  late  Earl  to  keep  it  alive.  Tbe  question  is,  whether 
the  late  Earl  was  tenant  in  tail  or  tenant  for  life  only.  Alttongh^ 
by  the  act  of  parliament,  he  could  not  alien  the  estate,  he  was, 
to  all  other  purposes,  tenant  in  tail ;  as  such,  he  might  cut  timber 
and  op^i  mines ;  imd,  althou^  he  was  bound  to  keep  down  the 
interest  of  the  charge,  it  apjpears,  from  Amesbury  v.  Brown,  that, 
if  lie  takes  it  in,  he  may  entide  himself  as  a  creditor.  His  interest 
in  this  case,  was  larger  than  that  of  a  mere  tenant  for  life ;  for  if 
he  had  made  a  feoffinent,  or  been  vouched,  it  would  have  been 
no  forfeiture,  WilUon  v.  Berkley,  Plowd.  £41.  It  is  a  common 
[  124  ]  position,  that  where  a  tenant  m  tail  pays  off  an  incumbrance^  it 
shall  be  a  dischai^ge  of  the  estate,  but  where  tenant  for  life  does 
so  it  shall  not ;  but  although  this  has  become  a  familiar  rule,  no 
reason  has  been  any  where  given  for  it.  It  is  allowed  on  all  hands, 
however,  that  very  slight  circumstances  will  shew  an  intention  that 
the  payment  shall  be  a  discharge  of  the  iucumbrance  on  the  estate. 
Tlien  supposing  him  tenant  for  life,  quoad  hoc;  if  he  were  so, 
the  circumstances  are  sufficient  to  shew  he  meant  to  pay  the  debt 
in  discharge  of  the  estate.  He  made  a  will,  by  which  he  gave  the 
real  and  personal  estate  to  his  brother  CharkSf  his  heirs,  executors, 
administrators,  and  assigns,  under  which  it  would  have  been  in*, 
different  in  which  shape  this  property  went.    Tbe  present  Earl  is 

his 
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his  don;  4iiid  the  late  Earl,  after  the  death  of  his  brother^  might         1790. 
sot  be  aware  that  under  the  words  heirs^  executors^  administrators,  *-^-'W 

and  assigns,  the  property  would  not  still  pass.  The  estate  was  to  "Tbe  Conntess  of 
go,  free  from  incumbrances,  to  the  persons  to  whom  he  would  Sh»«^»bu«* 
Mrish  it  to  descend,  tliose  who  would  take  the  honours  of  bis  fa-  The  Earl  of 
mily.  From  this  circumstance,  it  is  probable  he  meant  it  should  dHBawsBuar. 
go  exonerated  of  the  charge.  Then,  upon  his  own  acts,  what 
appears  to  be  his  intention  ?  In  1 742,  he  paid  the  first  portion, 
Barbara\  which  is  the  only  portion  which  affords  any  evidence  of 
his  intention  upon  the  subject.  He  might  then  have  taken  an 
assignment  of  the  charge,  or  a  persqpal  receipt  for  the  money ; 
instead  of  that,  he  took  a  release  to  the  estate  charged :  this  shews 
he  meant  to  discharge  the  estate.  Then  the  deed  of  1751  is  very 
strong  to  the  same  purpose*  The  intent  of  that  deed  was,  as  he 
could  not  present  in  case  of  a  vacancy,  but  the  university  would 
present,  to  do  what  those  of  his  religion  generally  do— to  sell  the 
next  presentation.  The  person  concerned  thought  the  best  way 
was  by  a  term  of  forty  years,  and  to  make  use  of  the  term  of  99 
years  for  that  purpose,  and  the  trustees  very  properly  insisted,  if 
they  were  to  join,  the  money  should  go  in  discharge  of  their  trust. 
It  was  not  Lord  Shrewsbury's  intention  to  pay  himself  part  of  the 
money  advanced,  but  the  care  of  the  trusteesj  which  occasioned 
the  recital*  To  shew  that  it  was  not  his  desire,  a  further  sum  was 
afterwards  offered  for  an  assignment  of  the  whole  term,  which  he 
lefiised :  which  proves  he  did  not  wish  to  have  the  charge  paid  off. 
And  from  1741  to  17B7»  the  time  of  his  death,  he  shews  no  in- 
tent to  reimburse  himself  the  money  advanced.  Mr.  Solicitor 
admits  length  of  time  will  afford  a  presumption;  then  the  question  [  H5  ] 
is,  what  length  of  time.  In  his  case,  there  was  SO  years  from 
the  payment  of  tlie  last  portion,  and  45  from  diat  of  the  first. 
In  Jofits  y.  Morgan y  (ante,  vol.  i.  p.  206.)  17  years  only  had 
elapsed  in  the  life-time  of  the  person  who  had  paid  the  charge, 
and  there  was  a  circumstance,  in  that  case,  which  operated  to 
shew  he  meant  to  keep  the  charge  alive,  as  he  had  kept  the  original 
bond  by  him  uncancelled,  all  the  time  to  his  death,  yet  your  Lord- 
ship thought  the  length  of  time  sufficient.  In  a  case  so  doubtful 
as  that,  and  where  your  Lordship  thought  that,  upon  the  whole, 
be  was  tenant  in  tail,  though  the  case  was,  in  truth,  that  of  Bag* 
thaw  V.  Spencer,  (I  Yea*  142.)  it  could  not  be  conceived  to  turn 
upon  matter  of  intention  in  the  party.  In  the  present  case,  there 
is  BO  circumstance  to  shew  that  the  Earl  meant  it  to  continue  a 
charge  upon  the  estate.  It  stands  entirely  free  from  any  circum- 
stance of  tliat  kind.  Owing  to  the  mistake,  with  respect  to  the 
operation  of  the  will,  the  widow  possesses  £50,000  of  his  per- 
sonal estate.  This  is  therefore  not  a  case  in  which  the  Court  will 
nish  her  to  take  «£  14,000  more,  which  the  late  Earl  did  not  mean 
to  go  from  his  family. 
Vol.  III.  1  Lord 
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1 790.  Lord  Chancellor. — I  am  clear  that  the  takeis  of  the  estates  (tiol* 

wvw  ^withstanding  the  clause)  were  tenants  in  tail ;  and  also,  that  wher« 

The  Countesg  of  a  term  is  outstanding  in  law,  to  raise  a  sum  of  money,  and  anotlier 

8«RBwsBvaT    person  will  pay  that  sum,  eq  nomine,  that  the  person  so  paying  has 

The  Earl  of      ^  ^ig^^  ^^  stand  in  the  place  of  die  creditor. 
A«aiwjBimT.        If  it  is  paid  by  the  holder  of  the  fee,  the  Court  considers  it  as 

the  debtor  paying  the  debt,  and  therefore  will  not  keep  the  term 
outstanding ;  but  it  will  be  a  term  to  attend  the  inheritance,  and  he 
may  make  any  use  he  pleases  of  it  as  such ;  but,  as  between  his 
real  and  personal  representative,  it  will,  in  the  hands  of  the  heir^ 
be  a  payment  of  the  debt  l^  the  debtor. 

But  die  Court  has  gone  further,  for  in  the  case  of  tenant  in  tail^ 
where  there  are  remainders  beyond  to  other  persons,  it  is  not  so 
distinctly  the  debtor^s  paying  the  money ;  but  the  Court  has  treated 
it  in  the  same  manner,  because  he  is  competent  to  make  the  estate 
a  fee,  therefore  he  is  said  to  represent  the  fee.  In  that  view,  the 
Court  considers  the  paymoit  by  the  tenant  in  tail,  the  same  as  if  it 
was  paid  by  the  tenant  in  fee,  and  the  term  shall  attend  the  ivike^ 
£  126  ]  ritance ;  but  if  the  tenant  in  tail  gives  a  demonstration  that  he  in- 
tended the  term  to  be  burtliened  with  the  debt,  it  shall  remain 
charged;  but  it  requires  proof,  on  his  part,  to  shew  that  the  tera» 
is  outstandii^. 

Where  a  tenant  for  life  pays  a  debt  charged  on  thel  inheritance^ 
which  he  cannot  make  his  own,  he  stands  in  the  place  of  the  cre- 
ditor ;  but,  from  considering  the  drcumstances  in  which  die  estale^ 
are  limited,  a  presumption  may  be  raised,  that  though  he  paid  off 
a  charge  upon  an  estate,  which  he  had  for  life  only,  circumsiance^ 
may  be  laid  before  the  Court,  to  shew  that  he  meant  to  discharge 
the  estate.  Tnerefore, yrom  the  situation  of  die  estate,  it  shall  be 
presumed,  that  he  meant  to  pay  the  debt  or  not. 

Taking  th^  as  the  rule,  the  act  of  parliament  has  settled  these 
estates  in  inheritance  unbarrable.  Every  taker  takes,  under  it,  an 
estate  of  inheritance ;  but  the  act  contains  a  prohibition  of  aliena- 
tion. With  respect  to  the  interest,  it  might  be  a  question^  whether 
it  would  not  be  contrary  to  the  faidi  under  which  he  holds  i^  for 
any  taker  to  suffer  a  charge  to  remain  on  the  estate. 

The  rule  laid  down  applies  to  the  case  at  bar,  as  strongly  as  to 
any  estate  for  life. 

The  person  fo  whom  the  charge  is  to  be  raised,  has  no  remedy 
tor  the  mterest  against  the  estate;  but  if  the  personal  estate  of  the 
tenant  in  tail  was  sufficient,  the  Court  would  make  it  pay,  because 
it  was  a  fraud  not  to  keep  it  down.  A  tenant  in  tail,  holding  undev 
the  restrictions  in  the  act,  could  not  alienate  by  enlarging  the 
estate.  The  estate  of  the  tenant  in  tail  (as  of  tenant  for  life)  mmsfr 
therefore  keep  down  the  charge. 

Then,  as  he  could  by  no  means  make  the  estate  his  own,  it 
makes  it  equal  to  him  as  if  it  was  an  estate  for  life.     By  pnjing 
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the  diargei  be  pays  a  debt  upon  a  fund  which  he  cannot  make  his         1^90* 


own. 

Tien  the  question  is,  whether  there  are  circtanslances,  in  this  ^ni«C«ant«ii«f 
case,  io  shew  that  he  meant  the  estate  to  be  discharged.  hsbwibue 

1  still  laj  it  down  to  belong  to  those  who  would  exonerate  the      TheEulof 
estate,  to  dbew  that  it  was  to  be  exonerated.  *"r  "J^i"?*^' 

Then,  in  1742,  be  pays  off  £5,000,  die  fortune  of  the  sbter        L  ^^*  J 
married  into  the  family  of  Aston^  and  takes  a  release  from  her,  to 
riiew  that  she  did  not  take  the  money  aliunde*    It  is  a  discharge, 
af;ainst  her,  to  Lord  Shrewsbury^  and  the  trustees* 

But  it  is  discharged  by  the  payment  of  Lord  Shrewsbury. 
Nobody  has  contended  it  would  be  impossible  for  Lord  Shrews^ 
bury  to  claim  it. 

Accordingly,  in  1751,  another  transaction  takes  place,  which 
woald  odierwise  have  been  a  fraud  upon  the  estate.  It  was  un- 
derstood by  die  parties  to  that  transaction,  that  the  sum  paid  by 
Lord  Shrewsbury  was  a  sum,  in  which  the  estate  was  indebted  to 
Lord  Shrewsbury. — Then  Lord  Shrewsbury,  as  tenant  for  life, 
^eant  to  sell  die  advowsoa  for  40  years  (if  lus  three  sons  should 
so  long  live)  to  secure  a  presentation ;  and  that  it  might  not  be 
detenninable  on  the  death  of  Lord  Shrewsbury,  it  was  done  out 
of  the  term  of  99  years,  in  trustees,  which  did  not  depend  on  the 
life  of  liord  Shrewsbury.  The  trustees  insisted  that  the  money 
Mid,  should  be  so  upon  the  recital,  that  the  whole  was  due  to 
Lord  Shrewdntry.  Tbk  is  a  proof  thai  he  did  fu>t  covaider  the 
edaU  as  exonerated.  There  is  no  knid  of  presumption,  arising 
from  this  transaction,  that  he  meant  to  pay  the  charge  to  the  par- 
ties: it  was  considered  he  might  do  what  he  pleased  with  the 
■ooey.  Then,  it  is  said,  that  the  length  of  time  which  has  elapsed, 
dttwa  diat  he  meant  to  discharge  the  estate,  and  it  is  assimilated  to 
a  wsver  of  a  right.  Where  a  man  out  of  possesnon  acquiesces, 
and  die  acquiescence  is  accompanied  with  circumstances  not  other- 
wise to  be  accounted  for,  but  by  presummg  such  an  intention,  it 
must  be  presumed ;  but  here  the  intention  only  was,  that  money 
vhich  would  bear  5  per  cent,  interest  should  be  paid  off.  It  seems 
to  be  the  case  of  money,  paid  by  a  person  not  liable  to  pay  it,  in 
dnchaige  of  the  estate,  unless  diere  is  proof  that  be  meant  to 
ffiKharge  it.  For  nine  years,  it  appears,  be  did  not  mean  to  dis- 
ch^ge  it ;  and,  since  that  time,  it  stood  doubtful  what  his  inten- 
tioiis  were. — The  money  must  therefore  be  raised,  as  prayed  by 
thebiU. 

This  cause  was  re-heard  at  lAncolrCs'Inn  Hall,  the  19th  July,       £  188  ] 
1790,  when  Mr.  Solicitor»General  and  Mr.  Mitford  were  heard 
for  the  plaintiff — Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Graham, 
for  the  defendant — but  nothing  material  was  added  to  the  former 
argument ;  and  Lord  Chancellor  continuing  of  the  same  opinion, 

1  2  both 
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179Q#         both  on  the  general  principle  and  the  particular  circumstances  of 
the  case, 


The  Couritcss  of  The  decree  was  affirmed  (a). 

SlIBBWBBOItT 

TiiA  plri  ixf  (^^  '^^  c^^  ^"^  ^'»t^^  '"  *^^  '**<*  Act  of  Partiamrnt,  which  will  be  re^ 

SHHsmBDiiY      application  to  restrain  tlie  Duke  of  ported  hj  Mu  MtuUock.     The  Court, 

OHKSWBBURT*     MarlboTougk  from  commitliug  waste  however,  did  not  consider  it  as  mate- 

on  tlie  estates  at  Blenheim,  settled  by  rially  affecting  the  question. 

In  Court,  Hilanr    .    .  .' 
Term;  re-heard 
LincolnVInn 
Hall,  19th,  20th     •  HuTCHESON  V.  HaMMOND. 

July,  1790.       ■    .        '" 

F.  fV.  having  an  "O  Y  indentures  of  lease  and  release ;  the  release  tripartite,  dated 
^ml^^hlr^fx  9*  o(Jusu8t,  1777,  and  made  between  Frances  Hutcheson 

parte  maternA,  on  (then  Frances  fVeeks)  of  the  first  part ;  plaintiff,  fVilliam  Hut- 
her  marriage  con-  cheson,  of  the  second  part ;  and  Peter  Ilammondf  esq.  one  of  the 
troTte^  to  such  ^  defendants,  and  Isaac  Baiigh,  deceased,  of  the  third  part ;  certain 
uses  as  she  should  lands,  Sic.  situate  in  the  parishes  of  Chew  Magna  and  Dundry,  or 
direct,  with  re-  one  of  them,  in  com.  Somerset  (which  descended  on  the  said 
"wn"rSiUieifs  •  ^^^^^^^  Weeks  ex  parte  maternA),  were  conveyed  to  the  said  Peter 
By  will,  she  di-  Hammond  i^nA  Isaac  Baugh,  their  heirs,  ^c.  to  the  uses  follow- 
rectcd  the  estate    jng,  ^h.  to  the  use  of  the  said  Fwwces  fFcefc  (afterwards /fa/- 

!!?«^ *°*!?Ki^t^^  che^n\  till  the  then  intended  marriage:  and,  after  the  marriage,  inr 
money  to  be  laid  /  ii»i  iiw»/.i  -ju  tir    * 

out  in  the  funds,  trust  for  and  during  the  natural  life  of  the  sma  Jfrances  n eeks 
and  the  trustees    (afterwards  Frances  Hutcheson),  to  pay  unto,  or  permit  her  to  re^ 

loJPi'*^ 'L!?/; '?*"  ceiue  the  rents, ^c.  to  her  sole  or  separate  use;  and  from  and  after 
band  to  receive      ,1  1'^        «  ^  o  '  *        \.     tj    c      • 

the  interest  for      her  qecease,  to  the  use-'  of  such  persons,  c^c.  as  she  should,  from 

life;  then, (after  time  to  time^  notwithstanding  her  coverture,  and"  whether  sole  or* 
5'3  50o"to^uiwr^  married j  byiany  writing  or  writings  under  her  hand  and  seal,  dated 
which  Tested  in  >"  the  presence  of,  and  attested  by  two  or  more  credible  witnessei), 
theplaintiff  >4.  J.  or  by  her  last  will  and  testament,  or  bv  any  writing  pirrportiiTg  to  be 
*?.^Jit^^7™/"*  her  last  will  and  testament,  t6  be  by  her  duly  signed,  sealed,  and 

Ot  .iljOOOtoG.  ,      .         «  .    ^     t  J       r* 

P.)  to  pay  the  re-  executed,  m  the  presence  of  three  or  more  credible  vntnesses^ 
sidue  of  the  pur-  should  direct,  limit,  or  appoint ;  and  in  default  of  such  limitation^ 

th^™^°deflnd.  *^-  ^  ^*^  ^'^^y  P^^P^^  ^^^  ^f  ^*^  ^'S''^  *^'^^  ^'  ^*^  ^^*^  t'rancei 

ants/f.    By  CO-  Weeksy  for  ever, 

dicil  she  p»ve  the       The  marriage  took  effect  between  the  plaintiflF,  JVifliam  Hut" 

Eind^fpower^of  ^^^^f  md  Frances  Weeks;  Ftances  Hutcheson,  by  virtue  of  the 

appoin^g  the  power  SO  given  to  her,  and  of  all  other  powers  and  authorities  in 

J^3,5oo,  in  case  her  beins,  by  ber  last  will  and  testament,  and  appointment  in 
A.  J.  should  **     -^  >  rr 

marry  without  his  consent.  G.  P.  died,  living  the  testatrix,  before  the  codicil  made,  but 
F.  fV,  in  the  codicil  took  no  notice  Uirreof.  1st.  The  ^1,000  is  real,  not  personal,  and  shall 
not  40  tke  BX^cutors  of  G.  P,  (though  given  to  her  exerntors),  nor  to  the  personal  represen- 
tative of  the  testatrix,  nor  yet  to  the  residuary  legatee  of  the  purcha^-nioney,  but  to  the 
bcir  at  law,  ex  parte  matem&j  (the  side  from  which  the  estate  came.)  3d.  The  o£3,dOO  is 
vested  in  A.  J.  and  the  trustees  having  laid  out  a  larger  sum  by  o£l7,  with  intent  to  appro- 
priate, it  is  well  appropriated  ;  and  Ann  Jonea  having  married  once,  with  her  father's  consent, 
his  power  is  gone ;  and  he  consenting  to  -give  up  Im  life  interest,  it  was  directed  to  be  paid 
tu  the  trustees  in  her  marriage  settlement. 
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Hammond. 


writing,  dated  the  19th  of  October,  1778,  executed  b/her,  and  1790. 

attested  by  three  witnesses,  did  direct,  limit,  and  appoint,  unto  the 
said  Peier  Hammond  and  Isaac  Baugh,  all  her  messuages,  Sfc  as, 
aforesaid,  to  hold  the  same  to  the  trustees,  their  heirs,  S^c.  in  trust, 
after  her  decease,  to  sell  the  same ;  aud,  after  c^educting  ^100  each 
for  themselves,  to  lay  out,  and  invest  the  rest  and  residue  of  the 
money  to  arise  by  the  sale,  in  the  funds,  aud  permit  the  interest  to 
be  received  by  plaintiff,  William  Hutcheson,  her  husband,  during 
his  natural  life ;  and  after  his  decease,  to  pay  and  dispose  the  prin- 
cipal money  as  follows,  viz.  to  pay  to  the  plaintiflf,  jlnn  Jones 
(therein  called  Ann  Ilutcheson)  and  Walter  Ilutcheson,  since  de- 
ceased, the  two  youngest  children  of  William  tJulcheson,  the  sum 
of  cf  1,500  a-piece\  but  if  either  of  them  should  happen  to  die 
before  his  or  her  said  legacy  should  become  payable,  then  in  trust 
to  pay  the  legacy  of  £l,500  of  him  or  her  so  dying,  to  the  sur- 
vivor of  them,  his  or  her  executors,  administrators,  and  assigns ; 
and  to  pay  £500,  other  part  of  the  said  principal  money,  to  her 
cousin,  Elizabeth  Parker,  spinster,  if  living,  at  testatrix's  husbancPs 
death ;  and  f  not  then  living  (which  was  the  case)  to  pay  said 
£bQO  to  plaintiff,  Ann  Jones,  her  executors,  ^c. ;  and  to  pay 
£\,QOO,  other  part  of  the  said  principal  money,  to  Mrs.  Grate 
Parker,  of  Healing,  com.  Surrey,  spinster  (who  died  in  the  testa-, 
trix's  life- lime),  her  executors,  <5)C. ;  and  in  trust  to  pay  all  the  resi-  • 

due  of  said  principal  money,  together  with  the  interest  or  dividends 
which  might  be  due  thereon,  unto  the  three  youngest  sons  of  Mr. 
William  Hammond,  late  of  London,  Turkey  merchant,  to  be 
equally  divided  betrceen  them,  share  and  share  alike ;  but  if  any  or 
either  of  them  should  happen  to  die,  tlien  to  the  survivors  or  sur- 
vivor of  them ;  and  if  all  should  die  before  the  same  be  payable^ 
then  to  said  Peter  Hammond,  his  executors,  &c. ;  and,  after  giving 
^me  trinkets  and  wearing  apparel,  and  also  giving  directions  as  to 
her  burial,  she  nominated  and  appointed  her  said  husband,  the  [  150  ] 
plaintiff,  William  Hutcheson,  executor  and  residuary  legatee  of  her 
personal  estate,  over  which  she  had  any  disposing  power. 

Walter  Hutcheson,  one  of  the  legatees,  died  in  the  life-time  of 
the  testatrix ;  and,  after  his  decease,  she,  by  virtue  of  the  aforesaid 
and  all  other  powers  in  her  being,  duly  made  and  published  a  co«. 
dicil  to  her  said  will,  dated  the  13th  of  June,  17B3,  and  after 
recitmg  that  tlie  said  Walter  Hutcheson  was  dead,  wliereby  plain- 
tiff, Ann  Jones,  would  become  entitled  to  the  said  several  sums  of 
£1,500  each,  and  also  to  the  sum  of  £500,  in  case  of  the  death 
of  the  said  Elizabeth  Parker,  before  the  decease  of  plaintiff,  Wil-^ 
liam  Ilutcheson  (and  which  hadi  since  happened);  the  testatrix 
willed,  that  if  plaintiff,  Ann  Jones,  should,  in  the  life-time  of  plain-- 
tiff]  William  Hutcheson,  intermarry  tcithout  the  consent  vf'  plain- 
tijf,  William  Hutdieson,  in  writing  under  his  hand  first  obtained, 
kr  trustees  should  pay  and  apply  the  said  txvo  several  sums  of 
i!l,500  each,  and  also  the  said  sum  of  XjOO,  in  case  of  the  death 
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179^.        of  said  Elizabeth  Parker,  unto  such  personsi  S^c.  as  said  William 

^>^v^  ilutcheson  should,  by  his  wiD,  appoint;  and  in  all  other  respects 

HuTCBifox     gjjg  thereby  confirmed  her  said  will.    At  the  time  of  making  this 

Hammiid.      codidI»  Grace  Parker  was  dead,  as  well  as  Waller  HtUcheMon,  and 

was  known  by  the  testatrix  so  to  be. 

Frances  HtUchesan  died  the  17th  of  November,  1783,  widioot 
revoking  or  altering  her  said  wilt  and  codicil,  leaving  plaintiffs, 
William  Hutcheson  and  Ann  Jona,  her  surviving.  Elizabeth 
Parker  is  since  dead,  in  the  life-time  of  William  Hutcheton:  and 
Walter  Hutcheson  and  Elizabeth  Parker  being  both  dead,  Jmi 
Jones  became  entitled  (subject  to  the  life-estate  of  plaintiff,  Wil* 
ttam  Hutcheson)  to  the  sums  of  £1,500,  £1,500,  and  £500. 

After  the  death  of  the  testatrix,  the  trustees  sold  the  estate  for 
£6,500,  and  conveyed  the  same  to  the  purchaser  the  22d  of  Octo^ 
ber,  1784,  and  having  paid  all  costs,  l^c.  and  retained  £100  each, 
given  to  themselves  by  said  will,  there  remained  in  their  hands  the 
'  sum  of  £6,252.  65.  9d.  being  the.  residue  of  the  money  arising 

from  the  sale. 

The  trustees  invested*  £2,6959  in  the  purchase  of  £4,900, 3  per 
cents,  but  kept  back  £3,500,  to  be  invested  to  answer  the  amount 
of  die  lesacies  given  to  plaintiff,  Ann  Jones  (subject  to  the  life  of 
plaintiff,  William  Hutcheson)  in  case  the  trustees  be  justified  in  so 
doing. 
[  131  ]  The  plaintiff,  William  Hutcheson,  made  several  applications  to 

Peter  Hammond,  the  actmg  trustee,  to  lay  out  the  sum  of  £3,500 
in  the  fiinds,  and  several  letters  passed  on  die  subject ;  the  result 
of  which  was,  diat  the  trustees  were  desirous  that  the  money 
should  be  laid  out  and  appropriated  to  the  purpose  of  answering 
the  legacies;  and  accordingly  that  sum,  with  £]7.  lOs.  (in  order  to 
make  the  stock  purchased  an  equal  sum)  was  laid  out,  by  die 
broker  of  the  trustees,  in  the  purchase  of  £6,400  3  per  cents*  of 
which  notice  was  given  by  Hammond  to  plaintiff  Hutcheson,  in  a 
letter  of  November  5,  1784;  but  no  declaration  of  trust  was  made 
by  the  trustees,  Hammond  advising  the  father  not  to  put  himself 
to  that  expence. 

The  plaintiffs,  Philip  Jones  and  Ann,  his  wife  (then  Ann  HtU^ 
cheson,  the  before-named  Ann  Jones)  intermarried  together,  widi 
the  consent  of  pluntiff,  William  Hutcheson,  her  father,  in  writing 
under  his  hand  for  that  purpose  first  obtained ;  and  by  indenture 
the  3d  of  A^ril,  1787,  previous  to  the  marriage,  it  was  agreed^ 
their  proportionable  share  of  the  stock  should  be  conveyed  to  the 
lather,  and  odier  trustees,  to  the  uses  of  the  marriage. 

The  bill  prayed,  that  it  might  be  declared,  that  the  trustees 
under  the  marriage  settlement  of  Philip  and  Ann  Jones,  were  enti- 
ded  to  the  3  per  cent,  annuities  purchased  with  the  £3,500,  upon 
the  trusts  of  the  setdement,  and  that  the  stock  might  be  transferred 
to  them  accordingly ;  and  the  plaintiff  William  might  be  declared 

en  tided 
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entitled  to  the  sum  of  £1,000,  intended  for  Grace  Parker ^  and  1790. 

that  the  same  might  be  paid  to  him.  >^^vw 

Several  questions  arose —  HtrrcKssoit 

First,  As  to  the  ;£  1^000  legacy  charged  on  the  land  for  Grace      iUmmon»k 
Parker: 

First,  Whether  it  resulted  as  land  unsold ;  and,  if  it  did,  whe« 
ther  it  was  lo  go  to  the  heir  ex  parte  pntemd,  or  ex  parte  ma" 
(ermt: 

Secondly,  If  not,  but  it  was  to  be  considered  as  money,  whether 
it  should  go  to  the  plaintiff,  the  husband,  as  executor  and  residuary 
legatee  of  the  general  residue : 

Or,  Thirdly,  whether  it  should  go  to  the  children  of  William        [  132  ] 
Hammond,  under  the  gift  to  them  ef  all  the  money  arising  from 
the  estate,  not  before  disposed  of. 
Second,  As  to  the  £3,500 : 

Firsts  Whether  what  has  been  done  amounted  to  an  appro- 
priatiou. 

Secondly,  Whether,  if  it  had,  such  appropriation  could  be  made 
without  the  consent  of  the  persons  who  might  ultimately  become 
€otitled,  on  the  contingency  of  its  becoming  forfeited  by  a  marriage 
without  consent,  and  no  appointment  made  by  the  plaintiff,  William 
Hntcheson,  pursuant  to  the  power  in  the  codicil. 

This  last  question  introduced  another,  not  foreseen  by  the  coun- 
sel, nor  spoken  to,  though  the  judgment  of  the  Court  partly  turned 
apoo  it,  rit.  Whether  the  condition  in  the  codicil  was  a  good  cause 
af  forfeiture,  in  the  event  that  had  happened,  of  plaintiff  jinn 
hmog  married  with  the  consent  of  the  father,  in  case  she  should, 
«a  the  death  of  her  present  husband,  marry  again,  in  the  life-time 
•f  her  father,  without  his  consent. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Pemberton,  for  the 
pUintiffs. — ^The  legacy  of  <£  1,000  is  lapsed,  and  if  so,  according 
to  the  intention  of  the  testatrix,  it  goes  to  the  plaintiff,  William 
Hulchaon,  as  residuary  legatee.     The  mere  circumstance  of  the 
additional  words,  '^  her  executors,  administrators,   and   assigns," 
will  not  be  sufficient  to  transmit  the  legacy  to  the  personal  repre- 
seatative  of  the  legatee,  dying  in  the  life-time  of  the  testatrix  ;  it 
was  so  hdd  in  May  bank  v.  Brooks  (ante,  vol.  i.  p.  84.)     But  it  is 
aaid,  here  is  an  additional  circumstance,  arising  from  the  silence 
of  the  testatrix,  who,  in  the  codicil,  makes  a  disposition  of  a  legacy 
which  she  had  given  to  another  deceased  legatee,  but  takes  no 
Qoiice  of  Grace  Parker,  though  she  knew  of  her  death ;  which 
imports,  that  she  meant  the  words  '^  executors  and  administrators*' 
should  have  tlieir  due  operation ;  but  that  is  impossible,  because  it 
would  be  straining  the  intention  too  far;  and  that  circumstance  is 
bvourable  to  the  residuary  legatee,  llie  testatrix  nmst  have  consi- 
<iered,  tiiat  the  property  arising  from  the  real  estate  would  pass  ta 
Ikt husband,  as  the  residuary  legatee.  The  principle  of  this  Court  is,^ 

that 
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1790.         that  where  money  arises  from  the  sale  of  land  directed  to  be  soldj 

>^H^^  it  has  never  been  held  personal ty,  miless  directed  by  the  testatrix 

HrroHuoN      to  be  disposed  of  as  such ;  it  is  apparent,  on  the  whole  of  the  Mrill, 

Hamiioiid.       ^^^^  ^^  word  money  is  absolutely  meant  to  include  money  arising 

from  the  sale  of  the  real  estate.  There  are  many  such  cases ;  and, 
in  the  present  case,  there  are  numerous  circumstances  to  induce 
the  Court  to  believe,  that  the  testatrix  meant  every  thing  she  could 
dispose  of  should  go  to  her  husband,  as  her  residuary  legatee ;  as 
in  Durour  v,  Motteux,  1  Ves.  S20.  Mallabar  v.  Mallabar,  For, 
78.  She  had  no  power  but  on  this  estate,  which  she  ordered  to  be 
sold ;  this,  and  the  making  the  husband  residuary  legatee,  are 
strong  circumstances ;  her  directing  it  to  be  turned  into  personalty, 
and,  by  a  subsequent  codicil,  confirming  the  will,  and  appointii^ 
her  husband  executor  and  residuary  legatee  of  her  personal  estate, 
over  which  she  had  any  disposing  power,  are  much  to  be  relied 
upon. — 0.  With  respect  to  the  question  of  appropriation,  the 
plaintiffs,  the  father  and  daughter,  are  entitled  to  Uie  appropriated 
sum.  It  was  a  vested  interest  in  them  at  the  death  of  the  testa- 
trix, subject  to  no  contingency.  But  whether  absolute  or  contin* 
gent,  if  the  fund  was  clear  of  debts,  the  appropriation  was  right 
by  the  rules  of  the  Court.  The  testatrix  meant  the  fund  should 
be  productive  to  the  parties  entitled  under  the  will ;  it  was  directed 
to  be  laid  out  as  soon  as  the  estate  was  sold ;  application  was 
made  for  that  purpose,  and  an  agreement,  that  it  should  be  laid 
out ;  the  parties  are  therefore  bound,  whether  there  be  a  fiall  oi 
rise  of  stock.  The  letters  are  all  to  that  purpose ;  had  there  been 
an  instrument  executed,  whereby  the  parties  had  declared  that, 
whether  this  should  be  an  appropriation  or  not,  should  depend  on 
the  opinion  of  the  Court,  still  it  would  have  been  an  appropria- 
tion. In  the  case  of  a  legacy  given  to  an  infant,  wher^  the  exe- 
cutor is  satisfied  that  the  fund  is  clear  of  debts,  he  may  invest  it  in 
the  funds ;  and,  having  done  so,  and  put  it  out  of  his  own  power, 
should  money  be  lost  by  the  foilure  of  the  funds,  the  party  intrusted 
cannot  charge  the  executor,  he  having  done  no  more  than  the  Coon 
wou]d  have  ordered,  if  a  bill  had  been  filed.  I'he  residuary  lega- 
tees had  nothing  to  do  with  it :  the  Court  will  appropriate  when 
they  are  not  parties  to  the  suit,  Green  v.  P^o^^  (ante,  vol.  i.  p.  103.] 
The  parties  here  were  certainly  in  a  situation  to  call  for  an  appro- 
priation ;  and  the  question  is,  whether  an  absolute  one  was  made 
or  there  was  only  a  treaty  for  it ;  had  a  bill  been  filed,  the  Court 
undoubtedly,  would  have  done  it ;  whether  the  interest  of  the  par- 
ties were  absolute  or  contingent^  the  Court  would  have  impoundec 
the  property. 

[  134  ]  Mr.  Mansfield  and  Mr.  Stainsby,  for  the  defendants,  the  Ham 

mondsy  the  legatees  of  the  particular  residue — ^Tliis  will  is  ai 
execution  of  a  power,  by  which  the  testatrix  is  said  to  have  appra 
priated  this  «£  1,000  to  Grace  Parker ^  her  executors^  administrators 

aiK 
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snd  assigns,  and  then  added  a  codicil,  by  which  she  confirmed  her 
will.  Mr.  Hutcheson  claims  M'ithin  the  terms  of  that  appoint- 
meoti  as  executor  of  Grace  Parker.  In  Maybanfc  v.  Brooks,  it 
was  held  otherwise  as  to  the  interest  of  the  particular  legatee.  It 
flcems  to  have  been  the  intent  of  the  testatrix,  to  give  the  whole  of 
the  money  arising  from  the  sale,  and  undisposed  of,  to  the  resi* 
duary  legatee  of  that  fund.  Questions  have  arisen,  in  such  cases, 
between  the  heir  at  law  and  the  residuary  legatee,  where  particular 
legatees  have  died,  as  in  Ackroyd  v.  Smithson  (ante,  vol.  i.  p.  503. 
2d  edit.)  In  such  cases,  the  next  of  kin  has  claimed  it  as  money ; 
but  the  heir  has  always  said,  at  the  death  of  the  testator  it  was 
real,  and  must  continue  so :  and  if  money  has  been  raised  by  the 
sale,  it  must  result  to  the  heir  at  law,  Durour  v.  Motteux,  1  Ves. 
320.  was  a  gift  of  the  residue  of  such  money  as  should  arise  from 
the  sale  of  real  estate,  and  the  same  thing,  in  fact,  as  the  gift  of 
money,  and  the  residuary  legatee  took  the  whole.  There  is  no 
case  in  favour  of  the  heir  at  law,  where  it  has  been  held  to  result* 
Here  the  legatee  was  dead,  previous  to  the  testatrix  making  the 
codicil ;  and  her  saying  in  that  codicil,  that  she  confirms  her  will, 
amounts  to  a  re-publication.  So  in  Gibson  v.  Ld.  Montfort,  1  Ves. 
493-  Upon  the  effect  of  this  codicil,  the  three  Hammonds  are 
clearly  entitled  to  the  residue. — 2.  With  respect  to  the  appropria- 
tion, the  question  is,  whether  any  appropriation  has  been  really 
made.  From  the  language  of  the  letter,  there  is  no  reason  to 
think  it  an  appropriation.  There  are  two  modes  of  making  an 
appropriation  :  the  trustee  may  secure  it  by  a  declaration  of  trust, 
or  the  jESyoOO  might  have  been  transferred  to  the  trustees,  in  Mrs. 
Janets  marriage  settlement.  No  such  thing  has  been  done ;  on 
the  contrary,  the  letters  say,  nothing  can  be  done  but  by  an  appli- 
cation to  a  dourt  of  equity ;  in  fact,  an  appropriation,  without  the 
approbation  of  this  Court,  is  no  appropriation. — In  Duke  of  Mon- 
tague v,  LordGodolphin,  2  Ves.  61.*  Bennet  v.  Hoi  grove,  cited  in 
liurst  V.  Ld.  tVifichelsea,  2  Bur.  879.  and  Ld.  Moniague^s  case. 
Cane,  1755,  Lord  Hardwicke  considered  an  appointment  under  a 
power  to  operate,  not  as  a  will,  but  merely  as  a  power;  so,  in  this 
case,  we  claim  under  the  appointment,  as  nominees,  by  way  of  sub- 
stitution. 

Mr.  Mitford  and  Mr.  Richards,  (or  the  other  defendants, — • 
There  are  three  points: — First,  whether  the  plaintiffs  have  a  right 
to  an  appropriation. — Second,  whether  an  appropriation  has  been 
actually  made. — Third,  with  respect  to  the  i  1,000  to  whom  it 
now  belongs.  It  is  claimed  by  three  parties :  First,  by  the  plain- 
tiff, insisting  that  he  takes  it  under  the  disposition  made  by  the 
wife:  Secondly,  by  the  representative  of  Grace  Pflrfter;  Thirdly, 
by  the  heirs  er  parte  pater na  ^'  ex  parte  maternd  of  the  testatrix, 
llie  position  laid  down  for  the  plaintiffs  cannot  bo  taken  as  true, 

*  Jt  was  probably  cited  in  the  argument,  but  does  not  appear  in  the  report. 

to 
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Cases  Aboubd  and  Dstbemiicbd 

to  ihe  extent  to  wkich  it  is  laid  down.  It  must  be  allowed,  that 
where  a  testator  leaves  several  l^acies,  some  to  one,  and  some  to 
another,  and  then  gives  a  residue  of  his  personalty,  the  Court  has 
two  motives,  one  for  the  safety  of  the  legatees,  the  other  for  the 
purpose  of  ascertaining  the  residuary  fund,  tf  a  legatee  comes 
into  Court  and  says,  thotj^h  my  legacy  is  not  payable  immediately, 
I  have  yet  a  right  to  have  it  secured ;  tne  Court  has  of  late  years 
appropriated  the  legacy :  but  Lord  Hardwicke  doubted  whether  a 
contingent  legacy  could  be  so  secured:  1  Atk.  505.  SAtk.  101. 
both  which  cases  are  cited  in  Grem  v.  Pigott,  Of  late  times,  whe- 
ther a  legacy  is  payable  at  a  certain  time,  or  continffent,  the  Court 
will  secure  it;  but  it  has  never  done  so  where  the  ^-nole  is  given  to 
A,  for  life,  and  after  the  death  of  ji.  to  several,  without  the  con- 
sent of  the  residuary  legatee ;  for  that  would  be  a  deviation  from 
the  will.  Here,  as  the  parties  were  infants,  there  could  be  no 
such  consent.  There  is  no  case  where  the  Court  has  said  that  the 
person  entitled  to  the  principal  after  the  death  of  A.  shall  have  a 
right  so  to  apply  as  to  take  the  chance  of  tlie  stocks :  for  such  a 
right  must  be  mutual.  Nothing  done  by  the  trustee  can  prejudice 
the  right  of  the  cesftfif  tie  <rtr5/:  the  trustees  saying  they  would  lay 
out  dbe  money  can  have  no  effect. — As  to  the  £1,000  Mr.  Hut- 
chesofCa  claim  has  no  foundation ;  it  could  not  pass  as  personalty. 
Durour  v.  MottetAX^  and  MaUabar  v.  Mallabar,  were  decided  on 
the  ground  of  the  real  and  personal  estate  being  blended  so  as  to 
make  one  fiind;  and  as  the  party  Vrould  take  nothing  but  personal 
estate,  the  heir  could  have  nothing  to  take.  In  MaUabar  v.  Mal-^ 
tabar,  by  the  words  '^  personal  estate,''  the  money  to  arise  from 
thereid  estate  was  intended  to  pass,  as  appeared  from  the  words  of 
the  vrill.  The  £1,000  undisposed  of  falls  into  the  residue,  as 
being  undisposed  of;  the  will  and  codicil  may  be  considered  as 
two  instruments  referring  to  each  other.  Pottery.  Potter,  1  Ves. 
437 •  toid  Jackson  v.  Hurlock,  (ante,  vol.  i.  p.  61.  note,  2d  edit.) 
were  cases  of  re-publicatibn.  Tlie  only  doubt  has  been,  whether 
a  codicil,  of  personalty  merely,  should  affect  a  will  of  realty,  so 
as  to  operate  as  a  re-publication :  which  doubt  has,  by  both  those 
authorities,  been  removed,  and  the  distinction  over-ruled.  Every 
residue  of  this  kind  is  a  residue  of  all  that  is  not  effectually  gucn* 

Mr.  Graham  for  the  heir  ex  parte  mateniL — ^The  £\fiOO 
being  lapsed  by  the  death  of  the  legatee  in  the  life  of  the  testator^ 
is  part  of  the  old  reversion.  A  limitation  to  the  right  heirs  of  the 
settlor  is  always  considered  as  part  of  the  old  estate :  a  lease  and 
release,  passing  nothing  but  what  is  expressed ;  not  like  a  fine, 
which  operates  by  transmutation  of  estates.  It  is  agreed  that  the 
real  estate  might  be  blended  with  the  personal,  and  agreeably  to 
the  cases  of  mixed  funds,  might  pass  by  the  will;  and  for  this  pur- 
pose Mallabar  v.  MaUabar  is  cited.  There  is  no  doubt  that,  in 
that  case,  it  was  considered  as  a  mixed  fund.     It  was  a  devise   to 
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se\],  and  the  residue  given  to  the  sister,  by  a  sweeping  clause^  by  1790. 

which  the  testator  meant  that  all  that  should  drop  should  go  to  tlie  ^^^>/-*^ 

sister.     In  that  case  evidence  also  was  read   which  determined     Hutcmbsom 
Lord   Talbot^s  mind    on  die  subject.     In  Motteux  v.  Motieux^      Hamjcono* 
(Durour  v.  Motteux)  1  Vern.  320.  there  were  circumstances  to 
shew  it  was  intended  as  a  mixed  fund,  and  that  diere  was  an  In- 
tention to  dispose  of  the  realty  as  personalty.     We  come  now  to 
cases  which  decide  the  pointy  that  where  money  is  to  be  raised  out 
of  a  real  fund,  and  the  legacies  fail  bv  the  death  of  legatees  in  the 
lifetime  of  the  testator,  the  residue  is  a  specific  residue,  and  does 
not  comprise  the  lapsed  legacies,  Cruse  v.  Barley ^  3P.W.  20. 
•nd  the  cases  cited  by  Mr.  Cor,  in  his  note  of  Digby  v.  Legard, 
and  Ackroyd  v.  SmitksoH,  (also  reported  ante,  vol.  i.  p.  50S,)  in 
which  Lord  Chancellor  approved  of  the  case  of  Digby  v.  Legard* 
la  Hemt  v.  Wright,  Dorothys  share  lapsied,  and  as  such  becaine 
{art  of  the  residue.     It  was  held  that  it  was  converted ;  and  being 
tttidisposed  of  as  personal  estate,  was  comprised  in  the  residuary 
clause.     Here  the  codicil  gives  operation  to  the  will.    It  is  impos- 
sible to  contend  where  a  codicil  is  made  for  a  particular  purpose^ 
that  if  it  refers  to  the  will,  it  will  not  re-publish  the  will,  Acherley       [  137  ] 
f.  Ftmony  1  P.  W.  783.  but  there  must  be  words  in  the  will  to 
piss  the  lapsed  interest.    The  question  is,  whether  by  the  con- 
firmation of  the  will  in  the  codicil,  the  residue,  containing  the 
£1,000,  passed.  In  Doe,  on  the  demise  of  Norris  v.  Cubii,  Doug.  3 1. 
there  were  words  sufficient  to  pass  the  interest.     Potter  v.  Potter^ 
1  Vem»  437.  bad  also  sufficient  words  to  pass  the  intermediate  in- 
terest.    All  these    cases  are  where  the  words  were    sufficient, 
llien  the  question  is,  whether  there  are  sufficient  words  in  this  will 
to  speak  in  the  year  1783.    There  must  be  express  words  to  dis- 
mherit  an  heir  at  law,  or  a  necessary  implication  that  the  estate 
pnist  pass.     But  there  is  nothing  here  to  alter  the  original  devise^ 
if  the  words  ''  rest  and  residue,"  m  the  original  will,  were  not  suf- 
ficiaat  to  pass  the  £1,000.    The  words  are,  to  pay  £500  to  Ann 
Parker  if  living,  if  not  to  Ann  Hutcheson,  and  to  pay  £1,000  to 
Grace  Parker,  her  executors,  administrators,  and  assigns ;  to  pay 
the  rest  and  residue  to  the  three  sons  of  Hammond.    It  cannot  be 
contended  that  the  £1,000  comes  within  the  gift  to  the  executors, 
administrators,  and  assigns  of   Grace  Parker.    In   Mat/bank  v. 
Brooks,  (ante,  vol.  i.  p.  84.)  the  legacy  was  held  not  to  pass  to 
the  executors,  l^c.  although  the  testator  knew  at  the  time  of  mak- 
i^  the  will  that  the  legatee  was  dead.    Tlie  testatrix  thought  here     ' 
dther  that  the  executors  would  take,  or  that  it  was  good  as  on  ap- 
pointment; and  by  the  codicil  confirms  the  will  in  all  other  re- 
spects :  she  could  not  therefore  mean  the  residuar}*  legatee  to  take 
Ine  residue,  including  the  £1,000,  but  meant  to  refer  to  the  will  as 
it  stood,  in  which  the  legacy  was  given  to  Grace  Parker,  her  ex- 
ecutors, administrators;  and  assigns. 
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ITgdl  ^i*-  Simeon,  on  the  part  of  the  heir  ex  parte  paterna,  con- 

wvw  tended.  First,  that  this  was  not  money  but  land  unsold.     AW  the 

HvTcaBtov     cases  prove  this  proposition,  that  where  land  is  to  be  sold  for  a 

Hammoxik      •P^W  purpose,  which  cannot  be  carried  into  execution,  it  shall 

be  considered  as  land ;  that,  even  if  converted,  it  is  still  land,  ia 
a  court  of  equity.  The  question  always  is,  whether  you  can 
collect  from  the  circumstances  that  the  testator  meant  to  convert 
his  real  estate  into  personalty.  If  he  did,  it  must  be  disposed  o^ 
either  by  the  particular  legacy,  or  by  the  residuary  clause.  This 
was  the  ground  of  decision  in  Mallabar  v.  Mallabar,  and  Durour 
v.Motteux:  there  it  was  intended  to  be  a  mixed  fund,  and  the 
real  and  personal  funds  were  blended.  The  distinction  attempted 
[  158  3  between  the  case,  where  the  question  was  between  the  lieir  and 
residuary  legatee,  upon  the  lapse  oi  vl  particular  legacy  \  or  where 
it  was  between  the  heir  and  next  of  kin,  upon  the  lapse  of  such  a 
legacy  where  no  residue  was  given ;  or  upon  the  lapse  of  a  residue 
or  part  of  it,  when  the  question  would  still  be  between  the  heir 
and  next  of  kin ;  could  not  be  supported.  Cruse  v.  Barleu,  and 
Ackroyd  v.  Smithson,  were  cases  between  the  residuary  legatee 
and  the  heir  upon  the  lapse  of  a  particular  legacy  charged  on  land  ; 
and  it  was  decided  to  be  a  resultii^  trust  for  the  heir.  And  ia 
Ackroyd  v.  Smithson,  Lord  Thurlow  applied  the  rule  laid  dowa 
in  Digby  v.  Legard,  where  the  case  was  decided  as  between  the 
next  of  kin  and  heir,  which  shews  the  distinction  is  of  no  avail ; 
but  that,  in  both  cases,  the  only  question  is  the  intention  to  con- 
vert, and  that  (in  case  there  is  no  intention  absolutely  to  convert) 
the  heir  shall  take.  In  Robinson  v.  Taylor,  (ante,  vol.  ii.  p.  589*) 
Ackroyd  v.  Smithson  has  been  confirmed  and  approved.  The 
codicil  makes  no  difference  in  the  question ;  for  though  it  con- 
firms the  will,  and  thereby  deduces  die  date  of  the  will  to  that  of 
the  codicil,  it  does  not  necessarily  pass  the  real  estate ;  it  oulj 
gives  a  capacity  to  the  will  to  pass  it,  if  the  testatrix  intended  to 
pass  it.  The  doubt  raised  into  which  residue  it  should  fall,  shews 
that  no  intention  could  be  clearly  found.  As  to  the  intention  to 
pass  the  £l,000  which  remained  land  unsold,  without  any  indicar 
tion  in  the  codicil  that  it  was  to  become  personalty ;  it  could  not 
fall  into  the  general  residue,  nor  could  it  fall  into  the  particular 
residue,  which  was  to  consist  of  money  to  arise  by  the  sale  after 
the  £1,000  was  paid  out  of  it.  The  circumstance  of  giving  by  the 
codicil  the  £l,500  an^l  ^500  legacies,  which  had  lapsed,  and 
being  silent  as  to  the  £1,000  which  the  testatrix  knew  was  atsQ 
lapsed,  shewed  she  meant  either  not  to  dispose  of  it,  but  let  it 
result,  or  that  she  had  forgotten  it,  which,  on  a  question  of  inten- 
tion to  give,  must  have  the  same  effect.  It  frequently  ha(>pens,  a 
person  may  die  intestate  as  to  part,  though  a  general  residue  is  given^ 
in  cases  of  pure  personalty,  as  appears  by  Davers  v.  Derves^  3 
P.  W.  40.  Cooke  V.  Oakley,  1  P.  W.  302.  Upon  devises  of  land 
a  lapsed  devise  will  nut  fall  into  the  residue,  but  result  to  the  heir : 

and 
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.and  the  money  here  being  to  be  considered  as  land^  must  be  Uiken 
as  a  devise  of  the  land  itself,  and  must  go  to  the  heir,  who  is  never 
to  be  disinherited  by  implication. 

Secondly,  considering  the  £  1,000  as  land;  the  heir  under  the 
deed'  is  to  take  as  a  purchaser ;  and  then  the  heir  ex  parte  patern& 
must  take.  It  is  not  a  resulting  trust,  but  an  express  disposition. 
A  disposition  by  lease  and  release  operates  by  transmutation  of 
possession.  It  puts  the  interest  out  of  the  grantee.  Here  she 
Kserved  a  power  of  disposal :  but  in  default  thereof,  it  was  to  go 
to  her  right  heirs,  not  to  herself  and  her  heirs  ;  if  so  it  would  have 
been  to  the  old  use ;  but  the  use  being  put  out  of  herself,  her 
right  heir  was  to  take  by  purchase ;  and  then  that  heir  must  be  the 
beir  ex  parte  patemi.  In  Comyn's  Digest,  the  cases  are  strung 
together.  Where  a  man  seised  in  fee,  puts  the  fee  out  of  himself, 
aod  declares  no  new  use,  it  shall  be  to  the  old  use :  but  if  tenant  in 
tail  suffers  a  recovery  without  any  use  declared,  it  operates  to  give 
bim  a  new  estate  in  fee,  and,  however  he  held  before,  would 
msike  &  descent  ex  parte  paterna.  The  trustees  in  this  case  must 
convey  to  the  heir  ;  for  that  purpose  they  must  have  the  whole  fee. 
Here  is  a  springing  use,  to  take  effect  at  the  settlor's  death,  to  her 
right  heirs.  But  it  is  said,  that  a  person  cannot  make  his  right 
beir  a  purchaser ;  this  is  true  by  will  but  not  by  deed ;  and  where 
the  grantor  puts  the  whole  estate  out  of  himself,  the  heir  must 
take  by  purchase.  In  Hurst  v.  Morgan,  which  went  from  this 
court  to  the  Kings  Bench,  and  is  mentioned  in  Sir  James  Bur^ 
rmi's  Reports  ^Q,d  May,  1755,  a  feme  covert,  on  her  marriage, 
conveyed  by  lease  and  release  to  trustees  in  fee,  to  the  use  of  her- 
self for  life,  with  power  to  appoint,  ^*c.  in  default  to  her  right 
heirs.  This  was  held  a  limitation  to  the  heir  by  purchase,  and 
that  the  descent  wa^l  broken.  In  the  cases  of  money  to  be  laid 
out  in  land,  and  settled  to  uses,  with  the  ultimate  remainder  'm  fee 
to  the  right  heir  of  die  devisor,  tlie  conveyance  must  be  made  to 
the  heir  as  a  purchaser.  I  took  that  distinction  in  Lady  Tweedale 
V.  Ijord  Coventry,  (jsMle,  vqL  i.  p.  £40.)  and  it  was  admitted  by 
Mr.  Kenyon,  Attorney^Cjeneral,.  who  said  it  had  been  decided  by 
Lord  Henley,  in  Robinson  v.  Knight  (a),  (which  he  cited  from 
Mr.  Arnbier's  note)  if  the  conveyance  was  to  be  made  to  tl^  heir 
as  a  purchaser,  or  an  use  would  spring  in  him  to  make  hior  take 
by  purchase,  the  operation  of  the  legal  estate  would  not  be  pre- 
vented by  any  consideration  from  whence  the  equitable  estate 
came;  but  the  estate  would  go  beneficially, to  the  heir  to  whom  it 
came,  for  his  own  use,  and  not  as  a  trustee  for  the  use  of  the  heir 
ex  parte  matertid.  By  Alston  v.  fVells,  Doug.  771*  there  is  no 
^uity  between  the  paternal  and  maternal  heir,  Balch  v.  Putt, 
irin.  8  Geo.  3.  cited  there.  Tliis  doctrine  is  recognized  in  Wade 
V.  Paget,  (ante,  vol.  i.  p.  363.)  where  it  is  held  that  the  legal  es* 
tate  shall  direct  the  descent. 
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(ja)  Since  reported  from  Lord  N»rthington*u  MSS,  S  Eden,  155. 
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1790.  Mr.  Manffieldf  in  reply,  for  tfie  residuary  legatees  of  tfce  money 

\^^  to  arise  from  tke  sale. — Fir^t,  if  this  question  was  to  rest  solely  on 
HuTeitBaoN  the  will,  the  «£  1,000  must  belong  to  the  three  tfammoii£&/ (die 
Ham  MORA  specific  residuary  legatees)  because  where  money,  as  money,  is 
given  to  particular  legatees,  and  tlie  rest  to  residuary  legatees,  and 
a  part  of  the  aH>oey  lapses  by  death,  the  residoaiy  legatees  uriB 
take  that  increase.  In  Cooke  v.  Oahlw^  it  was  clear  die  testator 
did  not  mean  to  dispose  of  the  leasehold  estate.  In  Cruse  v.  Baf^ 
ky^  so  far  from  the  contrary  being  determined,  diat  wbidi  I  con- 
tend for  was  laid  down  as  a  dear  point.  The  question  was  as  to 
the  <£&00  gifen  to  Ckridopher,  which  never  Vested.  If  ChrisiO' 
fher  had'  b^n  dead  at  the  time  of  makrag  tlie  wilt,  it  wouTd  b«ve 
$illeii  into  the  residue.  The  difference  is  plain :  where  it  lapses 
in  the  life  of  die  testator  be  supposed  to  know  it ;  andwhataoerer 
fepses  goes  to  the  re^uary  legatee.  No  answer  is  given  to  d^ 
case  of  Durour  v.  Mo^Hux.  Digby  v.  Legard,  was  a  gift  of  a 
residue :  the  testator  was  considered  as  dying  intestate  as  to  ttie 
kpsed  shares  Ackroyd  v.  Snwthson^  is  an  instance  of  a  lac^ied 
legacy.  fVrigki  v.  tiewit,  does  not  impeach  the  doctrine.  Witl 
respect  to  die  codicil,  it  is  determined  it  wHI  le-publish  the  9m, 
Ackerky  v.  Vernon.  But  it  b  said,  that  it  will  not  operate  w^ 
out  lE^ecilfic  words  to  ^pose  of  the  lapsed  property.  I  take  md 
effect  of  it  to  be,  that  if  there  be  any  words  m  the  will  to  disposi^ 
•f  die  residue,  die  codicil  will  carry  the  lapsed  interests.  G&$om 
v.  Lord  Momfori,  1  Ves.  485.  Potter  v.  Potter,  1  Ves.  4S7.  and 
that  it  is  just  the  same  as  if  tbe  wiH  was  written  over  again.  Oil 
this  principle  it  is  that  afte^-pmrehased  lands  will  pass.  It  is  the 
sane  as  if  die  wiH  was  copied,  vrith  the  omission  of  the  £l,ppGC 

Mr.  SoUdtor-Generalf  in  reply,  for  the  plaintiff,  the  general 
reHduary  legatee. — ^ItwiU  be  difficult  for  roe  to  contend,  what  I 
must  contend,  that  this  is  to  slip  throogh  the  first  residue,  and  fi(B 
into  die  second.  If  the  ^1,000  lapsed  under  the  will,  and  liii 
codicil  was  held  to  re-*publish  it;  it^  might  be  contended  diat  this 
r  141  ]  yofdB  would  operate  as  a  confirmation  of  the  will.  The  questiona 
in  tbe  cause,  I  suppose,  are,  « 

Fimt,  whether  the  plaintiffs  are  endded  to  the  last  alternative  in 
die  pvayer  of  the  bill :  that,  if  no  appropriation  has  been  hithertd 
made  of  the  <£3,500,  the  father  giving  his  consent,  the  sum  may  h6 
now  paid.  It  is  siud,  her  £3fiQO  cannot  now  be  appropriated. 
Mr.  Mt(/br£2  says,  thai,  great  mischief  would  arise  if  the  trustees 
could  appropriate  when  the  funds  are  low,  against  the  residuar; 
legatee:  but  the  Court  does  not  consider  the  funds  as  varying  in 
viSue ;  and  the  decision  must  be  the  same  respecting  stock,  or 
where  money  is  in  the  Bank,  or  upon  mortgage.  He  says  the 
tenant  for  life  is  to  have  the  interest  for  life ;  and  the  other  parties 
to  have  libeUy  to  apply  upon  his  death  !  but  the  Court  will  order 
the  money  to  be  laid  out  earlier,  upou  tbe  consent  of  the  tenant 

for 
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ibrlife^  Green  ▼.  Pigoit,  (ante,  to>.  i.  p.  1Q3.)    Gawler  v.  Standee         1790. 
TOJPfy  where  it  was  determined  that  if  a  personal  fond  be  provided,  wv«^ 

Ae  Court  will  secure  ity  but  will  not  raise  it  out  of  land.  The  Hutcbesom 
case  of  Phippsv.  jinnesky,  ^Atk.  57.  was  there  recognized:  Hammond!  ~ 
kit  where  it  is  personal  estate  the  Court  will  appropriate.  It  will 
secore  the  fund,  whether  the  legacy  be  vested  or  contingent.  In 
CcMiper  V.  Douglas^  (ante,  vol.  ii.  p.  231.)  the  Court  said  it  was  no 
appropriation,  because  the  executrix  was  to  have  an  advantage  in 
it.  But  here  Miss  Hutcheson  might  have  come  and  had  an  ap- 
propriation during  the  life  of  the  father.  The  case  of  Green  v. 
Pwitf  and  the  ordinary  course  of  the  Court,  prove  this. 

llie  second  question  is,  whether  the  trustees  could  appropriate 
without  die  consent  of  the  Court.  In  Trqffbrd  v.  Boehni,  3  Atk. 
440.  it  is  laid  down,  that  there  is  no  necessity  for  a  decree  of  the 
Court ;  tiiat  though  the  parties  may  come  here  for  die  security  of 
the  trustees,  it  will  be  an  appropriation,  though  not  done  by  the 
Court.  The  will,  in  this  case,  had  given  this  lady  a  l^acy  in 
which  she  had  a  vested  interest,  subject  to  the  father^s  life :  by  the 
codicil  a  condition  was  annexed,  of  marrying  with  consent,  with 
remainder  over.  The  father  could  not  bar  himself  of  the  right  of 
appointment;  if  he  appointed,  there  was  a  remainder  over.  If 
toe  father  made  no  appointment,  the  £3,500  would  fdl  into  die 
rendue.  It  has  been  held,  that  a  mere  devise  of  a  residue  will 
Bot  make  the  condition  of  marriage  with  c6nsent  effectual.  In  [  142  } 
Jmos  y.  Homer,  1  Eq.  Abr.  1 12.  it  was  held  sufficient :  but  that 
kasbeen  denied  to  be  law,  Paget  v.  Het/wood,  cited  1  Atk.  378. 
aad  Wheeler  v.  Bingham,  1  Wils.  135.  Here,  the  father  is  entitled 
to  die  interest  for  life;and  at  his  death  the  daughter^  having  married 
widi  bis  consent,  would  take  the  principal,  unless  a  second  mar« 
riage,  without  consent,  would  bar  her  from  so  doing :  but  it  could 
not  be  intended  to  extend  the  condition  to  a  second  marriage. 
With  respect  to  the  appropriation ;  die  argument  has  confounded 
ike  right  of  appropriation  with  the  right  of  payment.  This  is  a 
sara  of  ^3,500,  the  interest  payable  to  the  father  for  life ;  tlie 
principal  afterwards  to  the  daughter,  or,  in  a  certain  event,  as  the 
iatber  should  appoint.  Tlie  residuary  legatees  have  no  claim.  The 
legatees  have  a  right  to  an  appropriation.  Here  the  parties  in- 
terested, called  upon  the  trustees  to  appropriate,  when  the  stocks 
were  low,  and  the  trustees  directed  the  ;£3,500  to  be  laid  out  se- 
parately. 

Mr.  Graham,  in  reply,  for  the  heir  ex  parte  maiem&^ — I  con- 
tend, upon  principles,  that  this  is  the  old  reversion.  The  conveyance 
by  lease  and  release,  operates  only  by  virtue  of  the  statute  of  uses. 
The  estates  of  persons  in  esse,  only,  are  executed.  The  fee  re- 
mains in  the  feoffees,  to  serve  the  springing  uses.  AU  the  cases 
ihew,  that  wherever,  either  by  deed  or  will,  the  grantor  gives  a 
reversion  to  his  own  right  heirs,  they  take  by  limitation,  not  by 

purchase. 
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purchase.  What  would  be  the  consequence  of  their  being  tdcefl 
as  words  of  purchase  i  That  a  limitation,  by  the  wife  to  the  hus-^ 
band  for  life,  remainder  to  children,  in  such  shares  as  they  should 
appoint,  with  a  remainder  to  her  right  heirs,  would  take  the  fee 
out  of  her  during  her  life :  whereas,  all  the  uses^  not  parted  with, 
must  xemain  in  her. 

Mr.  Justice  Buller  (after  stating  the  case — The  question  arises 
upon  the  legacy  of  ^1,000.  To  this  five  claims  are  set  up.  The 
first  is  by  the  plaintifi*  William  Hutcheson,  as  executor  of  Grac^ 
Parker ;  for  this  there  is  no  foundation.  I  agree  with  the  coon* 
sel,  that  having,  by  the  codicil,  confirmed  the  will,  it  must  be  read, 
as  if  dated  on  the  day  of  the  date  of  the  codicil ,  but  I  am  not  at 
liberty  to  blot  out  any  bequest  contained  in  that  will :  and  there- 
fore it  will  stand  as  if,  after  the  death  of  Grace  Parker^  she  had 
given  a  legacy  to  her,  her  executors,  and  assigns.  The  authority  of 
Maybank  v.  Brooks,  (ante,  vol.  i.  p.  84.)  is  precisely  in  points 
There  i^  no  foundation  to  say,  the  executors  were  to  take  eo  nth, 
mine.  If  there  was  any  ground  to  say,  that  as  Grace  Parker  wa# 
dead,  it  should  be  considered  as  a  substitution  of  the  executors^ 
that  was  equally  open  in  Maybank  v.  Brooks,  but  that  case  is  deci-, 
sive,  that  nothing  went  to  tlie  executor  (a). 

^.  l*he  husband  claims  as  residuary  legatee  of  the  personal 
estate.  In  this  case,  it  is  perfectly  clear,  that  this  ^1,000  cannot 
be  qoiisi<^ered  ks  part  of  her  personal  estate.  The  authorities  are 
very  distinguishable  from  the  present  case.  In  Mallabar  v.  MaU 
labor  and  Vurour  v.Motteux,  the  two  funds  were  blended  toge^ 
ther,  and  there  was  a  general  residue;  not  distinguishing,  as  her^ 
between  the  residue  of  the  real,  and  that  of  the  personal  estate ; 
and  it  is  apparent,  that  unless  the  Court  had  put  the  constructioif . 
it  did,  that  the  words  should  carry  the  residue  of  both  funds,  tl^^ 
wills  must  have  been  totally  avoided.  These  circumstances  werf» 
strong  and  conclusive,  to  shew  the  intention  of  the  testators :  ancL 
where  the  intention  of  a  testator  is  clear,  it  must  be  considered  a^i 
part  of  the  personal  estate:  but  here,  the  intention  isdifferept; 
under  the  residue  she  did  not  mean  to  comprehend  any  part  of  llie 
money  to  arise  out  of  the  real  estate,  therefore  his  claim  must  be 
rejected. 

Then  the  question  is,  between  the  residuary  legatees  of  t&e 
money  arising  from  the  sale  of  the  real  estate,  and  the  heirs  at  law. 
In  cases  of  this  kind,  some  technical  reasoning  must  be  adduced* 
Supposing  the  intention  not  to  be  clear  :  in  a  doubtful  case  of  con- 
struction, it;  should  turn  in  favour  of  the  heir  at  law.  There  seem» 
to  be  no  reason,  originally,  why  the  residuary  legatees,  in  such 
cases  should  not  take ;  but  that  the  heir  is  favoured  in  cases  of 
land,  and  uses  springing  out  of  land.  The  decision  in  most  of  the^ 
cases  is,  I  believe,  against  the  intention  of  the  testator  ;  but  it  is 
established  as  a  rule,  that  there  must  be  an  apparent  intent^  upoo 


(a)  Vide  aUo  Bridgf  v.  Abbot,  post,  9j;4. 
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the  face  of  the  will^  in  order  that  the  residuary  legatee  should  take 
the  whole,  lliat  is  the  ground  of  the  cases  cited  at  the  bar. 
Here  is  no  apparent  intention  against  the  heir ;  therefore  the  ge- 
neral rple  must  take  place,  that  the  money  is  considered  as  land  ; 
and  if  by  subsequent  accidents,  and  the  party  interested  in  it  dies^ 
80  that  it  lapses,  it  will  belong  to  the  heir  at  law  (a). 

The  next  question  is,  who  is  the  heir  at  law  entitled  to  .take; 
the  heir  ex  parte  palem&f  or  ex  parte  maternd.     It  is  admitted 
the  estate  came  to  Frances  IVeeks,  by  descent  from  her  mother ; 
and  the  question  is,  whether  the  settlement  upon  her  marriage,  by 
giving  the  ultimate  remainder  to  her  right  heirs,  gave  them  a  new 
estate  as  purchasers,  or  the  old  uses  remain.     I  think  it  was  the 
old  use.     Mr.  Simeon  has  argued  it  upon  different  cases,  as  the 
case  of  a  tenant  in  tail,  with  remainder  to  himself  in  fee,  suffering 
a  recovery,  that  a  new  use  will  arise  to  himself  in  fee  :  this  is  true^ 
but  it  should  be  remembered,  that  if  tenant  in  fee  suffer  a  reco- 
very, the  old  use  remains.     If  I  was  inclined,  in  this  case,  to  de^ 
cide  in  favour  of  the  heir  ex  parte  paterna,  I  must  say  she  had 
put  tlie  estate  out  of  her  own  power,  in  case  she  had  survived  her 
iiBsband :  but  it  is  clearly  otherwise  ;  for  it  is  expressly  stipulated^ 
that  she  should  have  the  estate  to  her  own  use,  and  notwithstanding 
her  coverture,  should  have  a  power  to  dispose  of  it :  and  it  is  ex- 
pressly limited  to  her  own  right  heirs  for  ever ;  so  that  the  estate 
was  left  in  her  hands,  to  remain  to  her  own  use,  as  if  there  had 
been  no  settlement.     Two  cases  had  been  cited,  where  the  ques- 
tion was  between  the  heir  ex  parte  paterna,  and  ex  parte  materriA, 
where  the  person  last  seised  had  the  equitable  and  legal  estate ; 
the  Court  held  the  legal  to  be  the  better  estate,  and  that  it  absorbed 
the  equitable ;  that  therefore  the  estate  must  go  in  the  line  from 
whence  it  came.     The  case  of  Batch  v.  Pntt  does  not  apply ; 
there  the  limitation  was  to  the  trustees  and  their  heirs,  to  the  use 
of  them  and  their  heirs,  which  took   the  legal  estate  out  of  the 
grantor.     For  the  reasons  given,  the  maternal  heir  will  be  entitled 
to  the  ;f  1,000,  subject  to  the  life  estate  of  the  husband. 

The  next  question  relates  to  the  «£3,500  given  to  the  plaintiff 
Ann  Jones;  and  upon  this  several  questions  have  arisen  :  1st. 
Whether  this  sum  could  have  been  appropriated  by  the  trustees, 
or  the  Court.  2dly.  Whether  it  has  been  so  appropriated.  3dly. 
Whether  it  can  be  now  paid  to  the  trustees  under  her  marriage 
Bettlement.  With  respect  to  the  first  question  ;  whether  it  can  be 
appropriated ;  it  is  only  necessary  to  go  to  the  case  of  Green  v. 
rigottf  (ante,  vol.  i.  p.  104.)  that  case  decides,  that  even  on  con- 
tingent interests,  any  person  interested  may  come  and  have  the 
fund  appropriated ;  and  it  is  convenient,  and  indeed  necessary,  that 
it  should  be  so ;  and  in  cases  where  the  interest  of  the  fund  has 
been  given  to  A.  and  the  principal,  subject  to  that  ihtercst,  divisible 

(«)  Vide  Aekrojjd  v.  Smihituny  ante,  toI.  i.  303.  and  the  cases  cited  in  the 
Editor's  note. 
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17SK>.         among  several  parties;  apon  the  application  of  A.  tlie  Court  has 

v-^^^  interfered.     The  Question  is,  whether  there  are  other  rights  affect- 

HoTCHEtON      ed  by  the  nppropnation ;  where  that  is  not  the  case,  it  has  been 

HASfWdno.       frequently  done  :  I  did  it  last  week  in  the  case  of  Lady  Cavendishf 

and  ordered  the  fund,  of  which  she  was  entitled  to  the  interest,  to 
be  paid  to  her  son,  she  coming  in  and  consenting.  Then,  if  the 
Court  would  have  appropriated  the  fund,  the  trustees  are  justified 
in  doing  it,  without  its  intervention.  The  second  question  is, 
whether  they  have  appropriated  it.  If  the  trustees  are  not  decided 
in  their  opinion,  they  have  a  right  to  ask  the  opinion  of  the  Court. 
Jo  this  case,  the  trustees  have  acted  a  fair  and  honourable  part,  to 
give  every  person  interested,  every  advantage  they  could.  They 
certainly  have  not  thought  the  residuary  legatees  the  persons  prtn- 
cipaHy  interested ;  if  they  had,  I  should  not  have  approved  tbehr 
conduct.  The  particular  legatees  are  the  principal  objects  of  the 
testiltor's  bounty,  and  therefore  not  to  be  sacrificed  to  the  interest 
of  the  residuary  legatees^  who  are  more  remote  in  his  intention. 
The  trustees  did  not  choose  to  do  it,  without  the  opinion  of  the 
Court ;  but  the  tenor  of  their  letters  is,  is  that  they  are  ready  to  do 
it  if  they  can.  They  have  made  the  appropriation ;  and  by  the 
letters  and  conduct^  both  of  the  father  and  daughter,  it  appeal^ 
they  have  allowed  and  approved  of  it.  The  father,  in  one  of  his 
fetters  says,  he  will  make  it  up  a  round  sum,  and  that  he  is  ready  tx> 
take  it  at  all  risks.  The  trustees  separated  that  sum,  as  a  sum  to  pay 
the  father  and  daughter  the  legacies.  But  let  us  see  what  could  have 
been  the  intention  of  the  parties.  The  sum  to  be  laid  out  was 
jE3f500,  but  that  could  not  be  done  exactly ;  the  broker  added, 
thereupon,  £17  more.  Was  it  necessary  the  trustees  should  be 
exact  i  Clearly  not,  after  the  father  had  said  he  would  make  it 
up  a  round  sum.  Then  with  respect  to  the  declaration  of  trust, 
it  appears  a  declaration  of  trust  was  prepared ;  but  Mr.  Hammond 
thought  it  necessary  to  put  Mr.  Uutcheson  to  that  expence.  It 
does  not  admit  of  a  doubt,  that  the  sum  was  laid  out  for  the  pay- 
ment of  the  legacies  ;  and  the  only  condition  intended  was,  if  the 
Court  should  approve ;  if  it  did,  it  should  operate  as  an  appro- 
priation (a). 
[  146  ]  The  question  therefore  is,  whether  stock  should  now  be  trans- 

ferred to  the  trustees  of  Ann  Jotiu^%  marriage  settlement,  the 
father  being  entitled  to  the  interest  for  his  life.  I  have  doubted 
more  on  this  part  of  the  case  than  the  others.  It  was  strongly 
pressed  by  Mr.  Mitford,  that  the  father  could  not  give  up  his 
power  of  re-appointing,  on  the  daughter's  marrying  during  his 
life  without  consent.  If  any  person  is  interested  besides  the 
father  and  daughter,  I  cannot  order  this  sum  to  be  transferred.  I 
am  clear  the  power  cannot  be  released,  Co.  Lit.  265.  b,  Brownl. 

(a)  Upon  the  subject  of  appropriation      543.     The  Attorney-GenfuU  v.  Af«ii* 
of  legacies,  vide  Grs^it  v.  Pigoty  ante,      nets,  1  Price,  411.     UiU  ▼.  Aikkkaofih 


vol.  i.  SOS.      Coof^er  ▼.  Douglas^  ante,      S  Meriv.  45* 
YoU  ii.  9:31.  SittPiU  v.  Bmuird,  6  Vei. 
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SIO.     But  if  the  condition  is  released,  it  should  seem  that  the  1790. 

power  b  void.     This  depends  upon  the  question,  whether  the  con-  >^\^ 

dition  is  satisfied  by  Ann  Joneses  first  marriage  with  the  consent  of      Hdtchbsoh 

her  father.     The  words  of  the  codicil  are  very  strong.     Tliere  are       Hammohd* 

cases  where  conditions  of  this  kind  are  considered  as  odious ;  and 

if  this  condition  was  extended  beyond  a  first  marriage,  it  might  be 

ittended  with   inconvenience;  and   I  do  not  think  it  would  fall 

within  the  original  intention  of  this  condition.     The  intention  of 

these  conditions  is  to  prevent  children  from  making  inconsiderate 

engagements,  they  therefore  do  not  extend  to  the  case  of  a  widow, 

or  to  a  second'  marriage ;  and  therefore  the  Court  is  warranted  to 

say,  the  condition  is  complied  with  by  the  first  marriage ;  that  the 

legacy  is  vested,  and  the  condition  gone :  consequently  there  is  an 

end  to  the  father's  power,  and  nobody  is  now  interested  but  the 

father  and  the  daughter :  and  the  case  stands  upon  the  same  ground 

with  that  of  Lady  Cavendish,  where  the  tenant  for  life  agrees  to 

give  up  die  advantages  of  a  sum  of  money  for  life,  and  consents 

to  its   being  paid  mimediately  to  the  person  entitled  to  (he  prin- 

dpal  (a). 

Decreed,  therefore,  that  the  .£1,000  be  paid  to  the  heir  ex 
parte  matema,  and  the  £3,500  to  the  surviving  trustee  in  Ann 
Jones's  settlement. 

Tlie  cause  came  on  to  be  re-heard  before*  Lord  Chancellor, 
igdi  Ju/j/,  1790,  when  Mr.  Mitford,  Mr.  Richards,  Mr.  Mans^ 
Jfefd,  and  Mr.  Simeon,  were  again  heard  for  their  respective 
clients,  and  argued,  to  the  same  purpose  as  upon  the  former  hear- 
ing; when  Lord  Chancellor  gave  a  clear  and  decisive  opinion 
against  the  claim  of  the  heir  ex  parte  patema  to  the  ^1,000. 

Upon  Mr.  Graham's  arguing  again,  on  the  part  of  the  heir  €x 
parte  maternd — 

Lord  Chancellor  said,  the  question  was,  whether  the  testatrix's  [  147  ] 
dit>ection,  that  the  money  to  be  raised  by  the  sale  of  the  estate, 
should  be  laid  out  in  the  funds,  was  merely  an  arrangement  to 
gire  the  husband  a  life-estate  in  the  interest,  or  she  meant  to  give 
the  residuary  legatee  an  eventual  chance,  to  depend  on  the  rise  or 
&1I  of  stocks ;  if  this  latter  was  her  intention,  it  would  be  impos* 
able  to  maintain  the  decree. 

Mr.  Graham  then  argued,  that  the  former  was  hef  intention^ 

In  this  he  was  followed  by  Mr.  Solicitor-General,  who  argued 
for  the  plaintiffi^,  and  contended — that  it  appeared  by  the  words  of 
the  will  and  codicil,  that  her  intention  was   that  the  land  should 

(«)  The  whole    doctrine  upon  the      ante,  vol.  ii.   431,   and    the  Editoi^t 
fofajc^  of  coDditions  in  restraint  of      note, 
marriage,  is  collected  in  Scoti  ▼.  Tyltr^ 

K  2  b« 
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1790.  ^  sold,  and  the  money  invested  in  the  funds,  merely  for  the  pur- 

wvw  pose  of  the  father's  receiving  the  interest  for  his  life;  and  then  the 

HinrcHKtoN      money  was  to   be  disposed  of  in  the   manner  directed  by  the  will 

HjLUMOap        *"^  codicil :  that   this  was  merely  a  mode  of  making  a  provision 

for  the  husband ;  and  the  effect  afterwards  was  to  be  the  same  as 
if  it  had  been  to  be  paid  immediately.  With  respect  to  the  point 
of  appropriation,  he  added  to  the  cases  formerly  cited,  one  £x 
parte  Champion  before  Lord  Northington,  where  a  legacy  being 
given  to  an  infant,  was  laid  out  by  the  executors  in  3  per  cents. 
and  the  stocks  afterwards  falling,  the  infant  was  held  to  be  bound ; 
Lord  Northington  holding  the  trustee  justified,  because  the  Court, 
if  applied  to,  would  have  made  the  same  appropriation. 

Lord  Chancellor, — None  of  the  cases  have  been  attended  with 
the  same  circumstance  with  the  present;  that  the  land  is  to  be  sold, 
the  money  invested  in  tlie  funds,  to  the  use  of  one  for  life,  then 
the  funds  to  be  sold,  and  the  money  to  be  divided ;  by  which  it 
might  happen,  that  the  residue  would  be  very  great  or  very  small, 
or  even  that  the  legatees  must  abate :  I  think  the  direction  to  lay 
out  the  money  in  the  funds,  was  merely  for  the  purpose  of  arrange- 
ment ;  and  the  rights  of  the  parties  were  not  intended  to  be  affected 
by  it.  In  order  to  say  that  they  were  to  be  affected,  the  testatrix 
must  have  foreseen  the  event,  and  have  intended  to  give  the  reai* 
duary  legatee  a  chance  what  would  be  the  event  of  the  funds ;  if 
so,  I  agree  it  would  be  impossible  for  the  father  to  do  more  than 
to  give  up  his  own  chance,  and  he  could  not  enable  the  daughter 
to  make  an  immediate  claim.  On  the  other  side,  it  is  said,  she 
meant  only  to  make  an  arrangement.  It  is  material  to  consider  it 
with  a  view  to  the  original  transaction.  Suppose  her  intention 
'    r  148  ]       ^as  to  give  the  residuary  legatee  a  chance  what  might  be  the  value 

of  the  stock  in  the  event,  the  Court  could  not  order  it  to  be  divided 
till  the  death  of  the  tenant  for  life ;  but  1  think  the  better  con- 
struction is,  that  it  was  merely  for  the  purpose  of  an  arrangement; 
in  which  case,  if  the  father  would  release  his  interest,  either  to 
his  daughter  or  the  residuary  legatee,  it  would  give  an  immediate 
interest,  and  consequently  there  might  be  an  appropriation. — ^I'ben 
the  appropriation  was  made  conditionally  to  abide  the  enquiry 
whether  it  could  be  made :  1  am  inclined  to  think  the  appropriation 
could  be  made  ;  and  if  so,  it  is  made. — Having  said  nothing 
as  to  the  disposal  of  the  .£1,000,  the  heir  is  not  defeated;  merely 
directing  an  appropriation  of  part,  will  not  defeat  the  claim  of  tiie 
heir,  will  not  defeat  the  heir  as  to  what  is  not  disposed  of;  though 
if  a  testator  has  blended  his  real  with  his  personal  fund,  and  has 
made  a  rehiduary  legatee,  it  will  carry  all  that  is  not  disposed  of. 
The  question  is,  whether  she  has  been  explicit  in  treating  of  this 
as  her  personal  estate ;  if  so,  the  words  will  include  it :  but  1  take 
k,  the  testatrix  meant  the  residue  to  be  distributed  in. this  manner; 
therefore  the  decree  must  be  affirmed. 

W  KST 
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West  v.  The  Lord  Primate  of  Ireland.  s. c. 

t  Car,  «5B. 

CJIR  Septimus  Robinson  made  his  will  in  1764,  containing  inter     Uncoln's-Iim 

^  alia  the  following  words,  <'  I  desire  that  my  executor  will,  at    "*"»  *^V"a 

his  decease,  bequeath   1  ,C)00  guineas  to  Lord  Cantalupe,  for  the  of  ^^^J^t  chM 

ose  of  his  7th,  or  youngest  child,  in   case  he  should  not  have  a  of  A.    il.  had  six 

seventh  child  living."  children  at  testa- 

^  tor's  death,  and 

— .         ^^  bad  had  another. 

Lord  Cantalupe,  at  the  death  of  the  testator,  had  six  children  who  soon  died. 

living.     Another  child  had  been  born,  but  was  dead.     The  plain-  Afterwards  ^e 
tiff  was  the  next  child  born  after  the  death  of  the  testator,  and  Jia  ww^nh"' 
was  baptised  by  the  name  of  Septimus.     Several  children  were  child  living;,  but 

bom  after.     The  plaintiff  filed  his  bill,  which,  upon  hearing:,  was  «th  in  order  of 
jn      '      A       w,,  .•;•       r         i_       •  T      birth :  hcM  he  did 

dismissed,     it  came    on   now  upon  a  petition  for  rehearing.     In  not  bear  the  de- 

tbe  mean  while,  Lady  Ca/Aeriue  (/i),  the  youngest   child  of  Lord  scription;andde- 

Cantalupe.  filed  a  bill  for  the  legacy.  creed  infayonrof 

*  ^     '^  youngest  child. 

Mr.  Solicitor-Generalf  Mr.  Mitford,  and  Mr.  Campbell,  for 
the  plaintiff  Septimus. — ^^Fhe  testator  must  be  presumed  to  be  co- 
nusant of  the  state  of  Lord  Cantalupe's  family,  and  that  he  ha/d  [  149  } 
then  six  children,  and  therefore  must  have  meant  the  next  child, 
arho  should  come  into  esse,  to  take  the  benefit  of  this  legacy.  He 
certainly  meant  a  child  that  was  to  be  born.  The  youngest  child 
coold  not  take,  unless  the  seven  died  before  the  executor. 

Mr.  Emli/nf  for  the  executor,  referred  to  the  case  of  Lomax  v. 
Holmden,  (1  Ves.  9QO.)  in  which  it  is  held  that  a  second  son,  be- 
coming eldest^  shall  take  under  a  limitation,  in  a  settlement,  to 
the  first  son ;  and  the  case  of  the  duchy  of  Cornwall^  there  cited^ 
where  the  eldest  son  living  is  held  to  be  eldest  son  ;  and  from  thence 
argued  that  the  plaintiff'  Septimus,  when  born,  bore  the  descrip* 
tioo  of  seventh  child. 

But  Lord  Chancellor  thought  the  plaintiff,  being,  in  (act,  the 
eighth  child  born,  could  not  take  by  the  description  of  seventh 
child,  and  decreed  in  favour  of  Lady  Catherine  as  youngest 
ch'dd  (6). 

(c)  Should  be  Matilda.  4^.  and  the  cases  cited  in  the  Editor's 

ijk)  Vide  Del  Mare  v.  RebeUOf  post,      note. 
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LiDCQ|n*K-lDn  AlLAN  V.  BoWEB* 

Ha^,  fist  Jic/y. 

A  toil  decree  HPHE  plaintiff,  having  been  some  years  a  servapt  to  the  late 

wtoptbemiule  •*-    Robert   Bower,  of  Welham^  com.  York,   Esq.  and  having 

SSry  orSer'^  been  careful  of  and  attentive  to  him  during  severe  fits  of  the  goiM^ 

witiioat  consent  ^i"*  Bower,  in  the  year  1773,  let  to  the  plaintiff  a  furm  at  Welham^ 

A  speiclfic  per-  containing  about  150  acres,  at  a  rent  of  £QO  a  year,  andattbo 

apon*SSe  ^roon?  ^^^^  ^^^^  '^"^  ^^^  ^^^  ^"  ^^^^^  ^^  enable  him  to  stock  the  farm, 
oT^e  evidence  of  ^hich  sum  was  afterwards  repaid.  The  farm,  at  the  time,  was 
apnmdseand  much  out  of  order  from  former  ill  treatment,  and  Mr.  Bovpevp 
j^peifcrm-       knowing  that  it  would  require  time  and  expence  to  bring  it  into 

proper  repair  and  improvement,  agreed  with  the  plaintiff  for  the 
assurance  of  the  possession  of  the  farm  at  the  said  rent  of  £^  a 
year,  during  his  life,  and  undertook  to  do  such  acts  and  execute 
such  instruments  as  should  render  the  plauitiff  secure  in  the  pos* 
session  of  the  farm  during  his  life ;  and  the  plaintiff,  in  considera* 
tion  of  such  premises,  and  with  the  privity  of  Mr.  BoTcer,  made 
very  considerable  alterations  and  improvements  in  the  farm,  in  so 
much  as  to  increase  the  value  of  the  farm  £30  a  ye^, 
r  J4I0  ]  Mr.  Botsxr  died  in  January  I777>  having  first  made  his  will^ 

whereby  he  devised  the  greatest  part  of  his  estate,  including  the 
farm  let  to  plaintiff,  to  his  wife,  for  life,  and,  after  her  decease,  to 
his  nephew,  the  defendant,  Robert  Bower^  son  of  the  other  de* 
fendant,  John  Bower,  for  life,  with  remainders  over ;  and,  shortly 
after  his  decease,  there  was  found  in  his  house,  in  an  iron  chest, 
among  his  deeds  and  writings  relative  to  his  estate,  a  paper  writing, 
in  the  following  words :  ^*  Whereas  William  Paitison  and  John 
jillan  have  been  at  very  large  expences  in  both  their  farms,  which- 
were  greatly  run  out,  and  I  know  hurt  them  much  in  their  circum- 
stances, I  desire  they  may  not  he  raised  in  their  rents  on  any  ac- 
count, as  I  have  promised  this  order  should  be  given  by  me,  as  not 
willing  to  grant  them  leases,  which  was  reasonable  for  me  to  do^ 
as  I  know  full  well  the  rent  would  not  be  paid  for  some  years,  the 
farms  being  so  much  out  of  order.  I  hope  this  will  be  duly  ob^ 
served  by  those  in  possession  of  my  estates^  as  witness  my  band 
this  IQlh  day  of  October,  1775.  Robert  Bower.*'  The  widow 
entered  upon  the  estate,  and  continued  in  possession  till  her  deatb, 
in  1786,  and,  during  that  time,  suffered  the  plaintiff  to  occupy  the 
fsirm  at  the  same  rent ;  but,  after  the  death  of  the  widow,  the  d^ 
fendant,  Jo/in  Bower,  as  guardian  to  his  son,  Robert  Bower,  the 
tenant  for  life,  an  infant,  served  the  plaintiff  with  a  notice  to  quit, 
dated  21st  March,  1786;  and  afterwards,  on  the  2d  June,  caused 
the  plaintiff  to  be  served  with  a  declaration  in  ejectment:  upon 
which  the  plaintiff  filed  his  bill,  praying  a  specific  performance  or 
the  agreement  with  the  late  Robert  Bower,  and  that  the  present 
defendants  might,  by  the  proper  mode,  assure  to  plaintiff  the  cotir 

tinuation 
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tinuatioQ  of  the  possession  of  the  farm,  at  the  yearly  rent  of  £€0, 
during  the  joint  lives  of  defendant,  Robert  Dower,  and  plaintiff; 
and  an  injunction  to  restrain  defendants  from  proceeding  in  the 
ejectment,  and  taking  other  means  to  turn  plaintiflf  out  of  posses- 
sion of  the  farm. 

To  this  bill  the  defendants  put  in  their  answer,  admitting  the 
improvements  in  the  farm,  and  also  admitting  the  paper  writing; 
but  submitted  that  the  paper  was,  in  its  nature,  testamentary,  and 
iffecting  to  dispose  of  interests  in  real  property,  and  not  beifljg 
duly  attested,  could  have  no  operation  ;  that  the  plaintiff,  having 
enjoyed  the  farm  till  the  death  of  the  widow  (being  upwards  of 
ten  years)  at  the  rate  of  ;£60  a-year,  had  received  the  full  benefit 
intended  him  ;  and  that  it  was  evident,  from  the  expressions  used 
by  the  testator  in  tlie  paper,  viz.  that  "  he  was  not  willing  to 
grant  leases,"  that  he  did  not  intend  the  plaintiflf  a  longer  en- 
joyment of  the  farm  at  the  rent  of  £60.  They  stated  a!so,  that 
the  ejectment  had  been  tried,  and  a  verdict  found  for  defendant, 
Bower. 

Upon  motion  to  dissolve  the  injunction,  it  was  referred  to  the 
Master  to  enquire  into  the  annual  value  of  the  farm  at  the  plain- 
tiff's  first  entering  thereon  as  tenant,  and  the  present  annual  value; 
and  what  term  of  years  was  intended  to  be  granted  by  the  paper 
writing ;  and  in  case  he  should  find  that  term  to  be  expired,  what 
additional  rent  ought  to  be  paid,  from  the  time  of  the  recovery  of 
the  Judgment  in  ejectment,  over  and  above  the  £60. 

On  a  commission,  the  plaintiff  examined  witnesses,  to  prove 
declarations  of  the  testator,  that  he  meant,  by  the  paper  writing, 
to  secure  to  the  plaintiff  his  farm  during  his  life,  on  payment  of  his 
old  rent. 

The  Master  made  his  report,  dated  12th  March,  1788,  and 
thereby  stated,  that  the  value  of  the  farm,  at  the  time  plaintiff 
took  possession  of  it,  was  of  the  annual  value  of  £60.  With  re- 
gard to  the  paper,  he  did  not  think  himself  at  liberty  to  receive 
oral  testimony  to  explain  it,  but  was  of  opinion,  that  do  term  of 
yean  was  meant  to  be  granted  by  the  testator,  and  that,  by  his  not 
granting  any  lease  himself^  it  was  his  intention  to  leave  his  repre- 
sentative at  liberty  to  remove  the  plaintiff:  but  that,  whilst  he 
should  be  permitted  to  occupy  the  premises,  the  xeut  should  not 
be  raised  upon  him ;  or,  if  any  term  was  intended,  it  was  only  a 
term  of  three  years ;  and  he  found  that  the  value  of  the  premises 
had  been  for  several  years  <£lOO,  and  therefore  an  additional 
rent  o(  £50  ought  to  be  paid,  from  the  time  of  the  judgment  in 
ejectment. 

To  this  report  exceptions  were  taken  by  plaintiff:  1st.  to  tke 
Master's  having  declined  to  receive  oral  testimony,  to  expound  the 
meaning  of  the  paper  writing :  2d.  To  his  having  reported  that  no 
term  was  intended ;  and,  ddly,  that  if  any  term  was  intended,  it 
was  a  term  of  three  years  only. 

Upon 
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■  •  

I7I90-  Upon  the  exceptions  coming  on  to  be  argued,  4th  Julu^  17B8| 

w^/%i/  Ijord  Chancellor  ordered  that  it  should  be  referred  back  to  the 

Allab  Master  to  review  his  report,  and  to  enquire  and  state  what  tl\e 
Buv^sR.  promise  was  that  is  mentioned  in  the  instrument,  dated  10th  OciO' 
ber,  177.^,  and  at  what  time  the  promise  was  made,  and  what  inte- 
rest the  tenant  was  to  acquire  in  the  premises  under  such  promise ; 
and  the  Master  was  to  be  at  liberty  to  state  specially  any  particular 
circumstances  tliat  might  arise  on  such  enquiries,  and  the  parties 
were  to  be  examined  on  interrogatories. 

In  consequence  of  this  order,  another  commission  for  the  exa- 
mination of  witnesses  issued,  and  witnesses  were  examined,  who^ 
as  they  had  done  before,  gave  oral  evidence  of  testator's  decla- 
rations, that  he  intended  plaintiff  should  enjoy  the  farm  for  his  life. 
On  the  SOth  June,  1789,  the  Master  certified,  that  if  parol  evi- 
dence of  a  lease  for  life  could  be  admitted,  or  could  substantiate 
for  more  than  three  years,  notwithstanding  the  statute  Q.Q  Car.  2. 
any  mention  of  a  promise  of  a  lease,  in  which  written  mention  of 
such  promise,  no  certain  estate,  interest,  term  of  the  lease  so  pro- 
mised, was  specified  or  given  to  be  understood,  the  Master  was  of 
opinion,  after  receiving  the  parol  evidence  therein  before  recited, 
that  the  terms  of  the  promise,  referred  to  in  the  instrument  dated 
lOlh  October,  1775,  could  not  be  now  ascertained,  nor  the  time 
of  the  promise  being  made ;  but  from  the  said  parol  evidence  it 
Mas  to  be  collected,  the  interest  which  the  tenant  was  to  acquire 
in  the  premises,  under  such  promise,  was  to  have  been  an  interest 
for  life,  upon  payment  of  a  rent  of  £60  a-year  for  the  same ;  and 
that,  on  the  contrary,  if  the  said  parol  evidence  be  not  decreed 
admissible  within  the  statute,  and  be  therefore  laid  out  of  the 
case,  the  Master  remained  of  the  opinion  certified  by  his  former 
report. 

The  cause  came  on  for  further  directions  25th  Ji//y,  1789^  wbea 
Lord  Chancellor  was  pleased  to  declare,  that  the  agreement  ought 
to  be  specifically  performed  and  carried  into  execution,  and  decreed 
accordmgly ;  and  that  it  should  be  referred  to  the  Master  to  settle 
a  lease  from  the  defendants  to  the  plaintiff,  for  the  term  of  99 
years,  determinable  on  the  life  of  plaintiff,  with  proper  covenants, 
and  that  the  defendants  should  execute  the  same,  and  the  plaintiff 
execute  a  counterpart  thereof. 
r  153  ]  The  defendants  presented  a  petition,  stating,  that  the  defendant 

John  Bozcer  had  no  interest  in  the  premises,  and  defendant  Robert 
Bower  was  an  infant,  and  tenant  for  life  only  of  the  said  farm,  and 
no  person  having  the  inheritance  brought  before  the  Court,  nor 
ajiy  day  given  to  defendant,  Robert  Bozcer,  to  shew  cause  against 
the  said  decree,  and  therefore  praying  that  the  cause  might  be  re- 
heard. 

In  fact,  the  defendant,  Robert  Bozcer,  though  an  infant  during 
the  former  proceedings,  became  of  age  a  short  time  before  the 
decree. 

The 


IN  THB  High  Court  op  Chamcbrt. 
The  cause  came  on  now  to  be  re-lieard. 

Mr.  Solicitor-General,  for  the  plaintifF,  stated  the  proceedings 
on  the  record  to  be  as  has  already  been  stated^  and  that  the  decree 
proceeded  on  the  ground,  that  the  paper  writing  of  the  lOlh  of 
October,  1775,  amounted  to  a  confession  of  a  parol  agreement, 
and  that  the  repair  of  the  estate  was  the  consequence  of  that  agree- 
ment, which,  it  was  in  evidence,  was  for  a  lease  for  the  life  of  the 
1)laintiff,  whom  his  Lordship  had  determined  to  be  entitled  to  re- 
ief,  and  therefore  had  made  the  decree. 

Lord  Chancellor  spoke  to  the  following  effect : — In  this  case,  a 
decree  has  been  made  for  specific  performance,  on  the  ground  of 
the  evidence  of  the  promise,  and  upon  a  part- performance  by  the 
plaiutitT.  It  seems  to  me,  that  such  a  promise  will  sustain  a  spe^ 
cific  performance,  and  therefore,  as  1  could  not  determine,  on  the 
injunction,  that  he  had  no  right  to  a  specific  performance,  I  think 
the  order  right;  but  I  have  great  doubt  as  to  the  propriety  of  the 
decree. 

My  doubt  is,  as  to  the  matter  of  form ;  and,  in  that  respect,  I 
do  not  know  how  the  decree  is  to  be  supported. 

It  seems  to  be  the  rule,  that  the  parties  should  go  to  commis- 
•ion ;  and  that  a  decree  cannot  be  made  upon  an  interlocutory 
order,  without  consent. 

The  order  must  be,  to  set  aside  the  decretal  order,  and  leave  the 
in  statu  quo  (a). 

bnt  as  evidence  of  a  parol  agreement. 
There  were  very  great  doubts  whetiier 
that  was  a  solid  0))iuion,  though  Lord 
Thnrhw  took  it  up  very  strongly,  and 
his  derisions  were  very  seldom  iiusa- 
tisfactory.  Any  person  who  reads  his 
decision  in  S  Bro.  will  find  that  he 
did  not  feel  himself  very  strong  when 
he  delivered  his  opinion.  There  wai 
something  of  the  same  impression  as 
was  ou  his  mind  in  the  case  cf  Tawney 
V.  Crowther,  In  the  first  of  those 
cases,  where  a  man  said  he  would  not 
sign  a  paper,  Lord  Thurlow  considered 
tiiis  tantamount  to  a  signature ;  and  iu 
the  latter,  when  tlie  expressions  of 
the  party  were,  that  he  had  not  given 
his  tenaut  a  lease  because  he  was  not 
willing  to  grant  a  lea^e,  his  Lordship 
held  this  as  an  agreement  to  grant  a 
lease.  I  confess  my  mind  could  never 
follow  thcise  two  cases,  and  Uiere  was 
great  doubt  amongst  the  bar  on  both 
of  them.'*  The  cases  upon  this  »ub> 
jert  are  collected  in  a  note  to  Taumejf 
V.  CrowlhuTy  post,  3iy. 
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(a)  Lord  Ri'desdale,  in  observing 
s^nthis  case  iu  Clinan  ▼.  Cooke^  1  Sch. 
it  Lef.  :$7.  after  noticing  the  neces.<^ity 
of  setting  anide  the  decree  as  being 
irregnlarly  made,  expressed  himself 
iffoUowA:  *'  I  know  it  never  came 
00  again.  Whether  the  decbion  would 
have  been  the  same  if  it  had,  I  cannot 
▼eotore  to  say,  but  that  must  at  all 
events  have  depended  on  its  being,  or 
not  being,  considered  a  part  execu' 
tion  of  a  parol  agreement ;  for  Lord 
ThMwhw  thought,  that  the  paper  left 
behind  by  Bower,  shewed  that  he  had 
fk)me  to  some  parol  agreement,  and 
inving  done  so,  had  let  the  plaiutitf 
into  possession ;  that  the  plaintiff  had 
laid  out  great  sums  of  money  on  the 
fann.  This  be  considered  as  proved 
by  that  paper,  which  he  considered 
IS  a  confession  by  Bower  of  that  fart ; 
and  thu  he  thought  sufficient  ground 
for  directing  an  enquiry  what  was  the 
agreement  entered  into,  to  which  that 
Jpaper  referred.  I'hat  is,  he  consi- 
dered that  paper,  not  as  an  agreement 
Id    t>e  supplied  by  parol    evidence ; 
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-.     ,  ,  -  Rondeau  v.  Wyatt. 

Flem  of  the  stat.  HPHIS  was  s  bill  filed,  relative  to  a  coDtract  for  com.  It  staledl 
^fnmii,  to  an  ~^  that  the  plaintiff,  on  the  3d  Jufyf  proposed  to  the  defeodanf 
ezecntoiy  con-      |p  purchase  of  him,  and  his  partners)  the  proprietors  of  tha  jiU 

Cendant  then  said  he  could  not  give  him  an  answer,  but  afterwanb^ 
having  consulted  his  partners,  met  the  plaintiff,  and  sttd  he  coiil^ 
not  let  him  have  6000  sacks,  but  that  he  should  liave  3000,  wbidb 
should  be  shipped  on  board  vessels  in  the  river  Thames,  and  pro- 
posed to  have  the  agreement  reduced  into  viriting; — that  some 
clerk  of  the  defendants  made  some  entry  of  the  agreement  in  the 
defendant's  books ;  that  the  plaintiff,  on  the  8th  July,  sent  lOOD 
sacks  for  part  of  the  flour,  and  the  defendant,  or  his  servants,  put 
%  the  flour  on  board  of  barges,  in  order  to  its  delivery ;  but  the  de- 

fendant (on  the  rise  of  the  value  of  flour)  ordered  the  boats  to 
be  unloaded,  and  refused  to  deliver  the  same.  The  bill  prayed  ft 
discovery  of  the  facts,  and  names  of  the  partners  in  the  under- 
taking, in  order  to  found  an  action  at  law. 

To  this  bill  the  defendant  pleaded  the  statute  ^9  Car.  %.  ef 
frauds  and  perjuries  ;  and,  by  avensent,  negatived  die  exceptions 
in  the  statute ;  and  the  plea  was  supported  by  an  answer. 

The  plea  had  been  argued  before,  1 6th  June,  1789i  and  wae 
then  over-ruled,  because  the  matter  was  wholly  at  law.  Lord 
Chancellor  said,  it  was  not  like  the  case  of  land,  where  the  plain* 
tiff  may  amend  his  bill,  and  pray  a  specific  performance,  which 
cannot  be  as  to  the  delivery  of  goods. 

The  plea  was,  however,  by  consent,  set  down  to  be  afi^ood 
again* 

Mr.  SolicUor-General,  Mr.  Mitford,  and  Mr.  Alexander ^  now 
argued,  that  this  was  a  good  plea.  Even  taking  the  bill  to  be 
proved,  as  to  those  circumstances  which  are  denied,  the  defendant 
IS  protected  from  a  discovery  of  matter  which,  if  discovered,  would 
be  nugatory. — In  this  case  the  bill  prays  no  equitable  relief,  there- 
[  155  ]  fore  it  is  reduced  to  this,  that  it  prays  the  confession  of  an  agree- 
ment, upon  which  no  riemedy  can  be  bad. — The  contract  itself, 
being  for  the  sale  of  goods,  is  void,  unless  it  is  attended  by  the 
solemnities  required  by  the  statute.  In  the  case  of  Towers  v.  O^ 
bom,  1  Stra.  506.  it  was  a  contract  out  of  the  range  of  the 
statute,  as  being  future :  here  the  contract  is  within  the  statute,  as 
It  is  a  contract  to  be  performed  immediately.  In  Debigge  v.  hord 
Howe,  1782,  Colonel  Debigge  filed  a  bill  against  Lord  Howe, 
stating,  that  he  had  done  services  for  government,  and  that  Locd 
Howe  had  contracted  to  pay  him ;  and  praying  a  discovery,  in 
,  order  to  found  an  action  at  law.     Lord  Howe  demurred,  and  tlie 

demurrer  was  allowed,  because  the  Court  was  of  opinion  the  case 

would 
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would  not  support  the  action. — The  cases  of  Baker  v.  Pritchard, 
fi  Atk.  387*  Dineli/  v.  Dinely,  ib.  394.  and  2  Ves.  396.  shew 
that  a  court  of  equity  will  not  suffer  a  person  to  come  here  for 
discovery  of  that  which  is  not  material  to  some  siut^  either  at  law 
or  io  equity. 

Mr.  Uottist^  for  the  plaintiff. — It  is  assumed  here,  that  there  is 
no  cause  of  action.  If  that  point  is  doubtful,  the  plea  ought  to 
be  over-ruled.  I  take  the  case  to  be  out  of  the  statutei  which  has 
not  been  held  to  extend  to  executory  contracts.  Towers  v.  OdH)m, 
Str.  506.  Clayton  v.  Jndrews,  4  Burr.  2101.  Simon  v.  Metitner, 
BoUer^s  Nisi  Frius,  280.  This  contract  is  executory.  The  agre^ 
ment  made  the  3d  July  is  for  flour,  to  be  put  on  board  the  |dain^ 
tiff's  ship,  if  the  plaintiff  could  obtain  leave  to  export.  On  tb# 
8tb  July^  he  obtained  leave.  The  bill  then  states,  that  tlie  de* 
fendant  put  the  corn  on  board  lighters,  to  be  carried  on  board  tha 
ship.  The  contract  is  executory  in  that  respect ;  but  it  is  further 
so :  for  it  is,  that  if  the  plaintiff  could  not  obtain  leave  to  send  it 
from  London,  he  could  sell  it  at  Liverpool,  and  the  order  to  put 
the  com  on  board  was  not  countermanded  till  the  lOtb. 

Lord  Chancellor. — If,  upon  the  face  of  the  bill,  it  appears  that 
tbere  can  be  no  remedy,  you  shall  not  have  a  discovery,  which  is 
mereljr  impertinent.  I  should  have  thought  that  the  mere  fact  of 
the  com  not  being  to  be  delivered  immediately,  would  not  have 
taken  it  out  of  the  statute.  Here  the  plaintiff  was  to  send  his  own 
sacks  to  be  filled,  and  to  be  sent  on  board  the  ship.  This  wav  of 
taking  it  out  of  the  statute  is  what  one  would  not  determine  m  a 
new  case.  1  therefore  do  not  go  upon  its  being  out  of  the  statute^ 
bat  if  it  is  a  measuring  cast,  and  upon  cases  at  law  which  most 
stand  till  they  are  revised  by  a  court  of  law,  it  is  held  to  be  out  of 
the  statute.  I  cannot,  sitting  in  a  court  of  equity,  say  that  the 
caaes  are  improperly  settled  at  law  {a).  I  should  tbuik  the  putting 
the  com  in  the  barges  a  delivei^. 

Flea  over^ruled. 
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(«)  The  doctrine  npoo  this  subject 
HI  iAerwar<iB  foUy  recoBsidered. 
Ao  actioo  was  brovgUt  by  the  plaiotiff 
io  the  Court  of  iomnum  Pleas,  in 
^cb  he  obtained  a  verdict  contrary 
ts  the  optaiiMi  of  Lord  LMigkborougk, 
^  thofwht,  that  09  grooms  of  public 
|M>ki£y,  bat  chiefly  because  the  con- 
tltet  seemed  to  fiim  to  be  within  the 
UMate,  the  |>hiiDtif  was  sot  entitled 
ta  leeover.     Upon   a  m1«  to  shew 


cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered,  his 
LfrdsU|»,  in  delivering  the  opinion  of 
the  Court,  satisfactorily  shewed,  that 
the  provisions  of  the  statute  extended 
Co  execvtvry  contracts.  Rondtan  v. 
W^t,  t  M.  BL  63.  And  this  decision 
was  afterwards  confirmed  by  the  opi- 
nion of  the  Court  of  K»  B»  in  Cooper 
V.  flse^fi,  rT.K.  14. 


Rondeau 

V. 

Vtatt. 


[  W6] 


Haves 


150  Caibs  Argued  and  Detbrminb^ 

1790. 


Hawes  v.  Wyatt. 
s  c. 

tCi»i,  2d3.  TpRJKCIS  HAWES  (a  common  sailor)  being  seised  of  the 
Uncoln's-tDii  X  remainder  in  fee  of  an  estate  near  Marlow,  com'  Bucks,  sub- 
A  deed  buined  J^^^  ^^  ^^^  ^^^^  estate  of  his  father,  made  hia  will,  duly  attested, 
by  frand,  b  not  a  ^d  Juhy  1785,  and  thereby  gave  this  estale  in  reversion  to  the 
revocation  of  a  plaintiff',  in  trust  for  his  mother,  during  her  natural  life,  remain- 
prior  will,  jgp  ^Q  ^l,g  plaintiflFin  fee,  subject  to  payment  of  £100  as  therein 

appointed. 

The  testator  having  been  much  distressed,  and  being  at  the 
time  absolutely  dependant  on  his  father  tVilliam  HaweSj  who  had 
the  life  estate  in  the  premises ;  the  latter,  about  the  time  of  the  mak- 
ing of  the  will,  formed  a  scheme  of  getting  from  the  son  die  re- 
mainder in  fee  in  the  estate;  and  obtamed  deeds  to  be  prepared,  by 
which  the  son  should  convey  the  remainder  to  the  father,  in  con- 
aideration  of  a  nominal  debt.  Indentures  of  lease  and  release  were 
accordingly  prepared,  bearing  date  in  the  month  of  J uty  1785, 
between  the  son  of  the  first  part,  and  the  father  of  the  second  part; 
reciting,  that  the  son  was  indebted  to  the  father  in  the  sum  of 
•£1,000,  and  had  agreed,  in  satisfaction  thereof,  to  convey  his  re- 
mainder in  fee,  by  which  it  was  witnessed,  that  in  pursuance 
thereof  he  conveyed  his  said  remainder  to  the  father,  his  heirs  and 
assigns  for  ever :  and  the  father  prevailed  upon  the  son,  by  threats 
and  promises,  to  execute  the  same,  although  no  such  debt  was 
really  due. 

The  son,  after  executing  the  deeds,  expressed   great  disappro- 
bation and  concern  at  having  been  constrained  so  to  do;  and  being 
in  debt,  and  the  father  having  refused  to  support  him,  was  com- 
£  157  ]        pelled  to  go  to  sea ;  which  he  did  on  board  an  East  India  ship^ 
and  died  October  1786,  in  China. 

The  father  having  obtained  the  conveyance,  made  hb  will  30th 
of  March,  1786,  and  thereby  devised  the  estate  to  trustees,  to  the 
use  of  his  wife  for  life ;  remainder  to  the  son  for  life ;  remamder 
to  his  issue ;  remainder  to  the  defendants ;  and  died  about  Jpril, 
1787. 

The  bill  prayed  that  the  conveyance  to  the  father  might  be  set 
aside,  as  having  been  obtained  by  fraqd,  imposition,  and  duress, 
and  might  be  delivered  up  to  the  plaintiff,  or,  in  case  it  should 
appear  that  Francis  the  sou  was  indebted  to  the  father,  at  the  time 
of  the  execution  thereof,  in  any  sum  of  money,  that  the  convey- 
ance might  stand  as  a  security  for  such  sum ;  and,  upon  the  pay- 
ment thereof,  the  infant  defendants  might,  when  they  should  at- 
tain 21,  re-convey  the  same ;  and  plaintiff,  in  the  mean  time,  might- 
hold  and  enjoy  the  premises. 

The  plaintiif  examined  witnesses,  who  completely  proved  his 
case,  that  the  deed  was  fraudulently  obtained,  without  any  pre- 
ceding debt,  or  reason  for  the  same. 

The 
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n^ie  defendants  produced^  at  the  bearing,  a  common  seamau^a 
will  (of  a  subsequent  date)  in  tbe  father's  favour ;  the  signature  to 
which  they  proved  to  be  of  the  testator's  hand  writing. 

Tbe  cause  was  several  days  in  hearing  at  the  Rolls;  and  at 
length  his  Honour  gave  judgement;  when  he  expressed  himself 
•atisfied  that  tbe  deeds  were  fraudulently  obtained ;  but  being  of 
opinion  that  they  operated  as  a  revocation  of  the  will,  he  dismissed 
thephiintiff's  bill  (a). 

The  plaintiff  afterwards  appealed  to  tbe  Lard  Chancellor,  on 
the  ground  that  he  ought  to  have  had  relief^  or  the  question,  whe- 
ther tbe  deeds  operated  as  a  revocation,  should  have  been  put  in  a 
iconrse  of  legal  enquiry. 

The  appeal  came  on  now'to  be  heard  before  Lord  Chancellor^ 

Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Hollist,  for  the  plain* 
iiff. — It  is  not  necessary  now  to  use  any  argument  as  to  the  va- 
lidity of  the  deed ;  it  may  be  taken  for  granted,  that  that  point  ia 
given  up ;  the  only  question  now  is,  whether  it  can  have  the  effect 
of  revoking  the  will. — It  was  agitated  below  whether  the  deed  was 
not  void  at  law ;  and  if  so,  whether  at  law  it  could  be  a  revocation': 
but  tbe  cases  at  law  are  too  strong  to  shew  that  ineffective  convey- 
ances may  operate  as  revocations.     Dister  v.  Dister,  3  Lev.  108. 

But  ihougb  not  void,  and  supposing  it  would  be  a  revocation 
there,  it  is  not  so  in  equity.  The  cases  at  law,  which  it  is  most 
umilar  to,  are  those  where  deeds  are  obtained  by  duress  or  per 
miuas;  and  those  circumstances  will  avoid,  even  at  law,  deeds 
clearly  executed  and  known  to  the  parties :  upon  this  principle  the 
deed  is  void,  the  fraud  vitiates  it ;  being  done  under  the  eye  of  the 
bther,  and  the  abuse  of  parental  authority,  is  a  sufficient  ground 
for  setting  aside  deeds,  Glissen  v.  Ogden,  cited  2  Atk.  258.  and 
tbe  insertion  of  a  consideration,  makes  it  so  much  the  worse:  a 
deed  which  must  be  avoided  at  law  cannot  operate  as  a  revocation. 

But  supposing  a  debt  had  really  been  proved,  the  Court  could 
only  have  held  the  conveyance  to  be  a  security  :  and  a  mortgage, 
though  in  fee,  is  no  revocation,  Fernon  v.  Jones  (z).  Pre.  Ch.  52. 
2  Vem.  241.  there,  though  there  was  a  trust  to  sell  for  payment 
of  debts,  the  mortgage  was  held  only  a  revocation  pro  tanto. 

All  the  cases  of  implied  revocations  are  before  the  statute  of 
frauds,  and  are  very  much  shaken  by  the  case  c»f  Parsons  v.  Free' 
man^  3  Atk.  741.  In  that  case.  Lord  Hardwicke  rested  its  being 
a  revocation  upon  new  uses  be'mg  declared ;  he  lays  it  down,  that 
die  recovery  without  declaring  new  uses  would  be   no   revocation ; 

(z)  See  also  Blake  v.  Johnson,  ibid.  142. 

(<)  There  i%  a  fnll  report  •f  Lord      Mr.  Cox*b  report  of  the  cat«» 
JktuUjf^n  very  lamiuoits  judKineut  in 


1790. 


Ha  was 

p. 
Wtatv. 
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1790.         be  mjB,  ^the  construction  must  arise  from  a  presumed  rntention, 

^^s^^  **  that  the  testator  would  not  have  made  a  new  conveyance  with- 

M4W8I         it  QQt  an  intention  to  revoke  his  will ;"  apply  this  doctrine  to  the 

WvATT.        present  case,  and  there  could  not  be  an  intention  here  to  revoke 

the  will.    He  did  not  mean  to  do  an  act  by  which  he  should  be 

bound. 

[159  ]  Lord  Mansfield,  in  Wright,  on  the  demise  of  Cfymer  v.  Liltler, 

S  Bar.  1256.  thought  that  si  fraudulent  deed  eould  not  operate  as  a 
vevocatioQ. 

Here  the  plaintiff  only  pfays^  that  the  deeds  may  be  delivered 
up,  he  does  not  pray  a  re-conveyance. 

The  subsequent  will  is  not  proved ;  if  it  had^  it  would  have  been 
shewn  to  have  been  procured  in  the  same  way  with  the  deed* 

t  Mr.  Solicitor-General  tor  the  defendants. — ^The  present  ques- 

tion is  only,  whether  the  devisees  und^  the  prior  will  can  say  they 
are  entided,  though  the  maker  of  the  vrill  made  this  conveyance, 
and  never  shewed  any  inclination  to  undo  it,  and  died  with  the 
intention  that  the  conveyance  should  have  its  effect.  If  the  party 
jfimself  did  not  impeach  the  transaction^  the  devisee  cannot  set  up 
the  wiH  against  it.  There  is  no  case  where  relief  has  been  giten 
under  sueh  circumstances.  There  are  many  cases  where  d6vi$ees 
have  been  relieved,  but  they  are  all  of  devises  subsequent  to  the 
act  which  is  set  aside.  If  this  was  the  case  of  an  heir  at  law^  he 
could  not  be  relieved  where  the  party  conveying  lived  a  year  and 
half,  and  more,  and  never  sought  a  remedy  against  the  conveyance. 
That  the  father,  in  this  case,  did  not  mean  to  rob  the  son  is  clear. 
It  is  in  evidence  that  the  son  was  extravagant ;  the  father  wished 
to  secure  this  reversion  from  the  effects  of  his  extravagance :  the 
giving  the  son  a  life  estate  in  the  premises  shews  he  meant  only  to 
aettle  the  estate.  The  son  certainly  never  impeached  the  transac- 
tion, which  was  of  such  a  nature  that  he  might  have  affirmed  it ; 
or^  having  only  an  equity  remaining,  he  might  have  released  it  by 
parol.  In  the  present  casle  the  intention  of  the  party,  when  he 
executed  the  conveyance,  was,  that  the  will  should  not  subsist. 
But  it  is  said  to  be  only  a  mortgage;  and  that  if  so,  it  is  only  a 
revocation  pro  tanto.  But,  on  the  contrary,  it  is  an  absolute  con- 
veyance, without  the  least  pretence  to  say  it  is  a  security. 

It  is  difficult  to  say,  that  where  the  testator,  at  the  time  of  the 
execution  of  the  deed,  intended  that  the  devisee  should  not  have 
any  claim,  that  intent  shall  not  prevail,  because  it  was  she\i'n  by  an 
[  160  ]  act  obtained  by  undue  means.  The  equitable  estate  which  he  ob- 
tained in  consequence  of  the  fraud,  was  a  new  estate,  different 
from  that  which  he  bad  at  the  making  of  the  will ;  and  there  is 
nothing  to  shew  that  he  meant  to  make  the  same  disposition  that 
he  haimade  before:  on  the  contrary,  by  the  subsequent  will,  he 
has  shewn  his  father  was  the  object  of  his  bounty.     If  this  is  not 

a  revocation. 
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•  revocationy  what  wHI  be  suffieienC  to  shew  that  the  former  de« 
vkee  B  Dot  to  lake  ? 

Lord  ChanceUor. — ^The  remedy  prayed  is,  that  the  deed  shall 
be  given  up.  If  I  give  it  op^  1  treat  k  as  a  mortgage  merely  in 
order  to  do  justice^  if  there  is  a»y  demand ;  and  if  not,  and  I  de- 
Ihttr  «p  the  deed,  shall  I  still  say  that  it  is  a  revocation  f  Who- 
ever orders  the  deed  to  be  deUvered  up,  declares  it  to  be  no  deed. 
If  the  party  had  come  himself,  must  he  not  have  had  the  deed  de- 
ihpered  up  i  Tlie  act  might  have  been  in  evidence,  to  shew  that 
Che  testator  approved  the  transaction :  as  it  is  they  have  only 
proved  the  hand- writing;  and  the  instrument  has  no  effect.  If  no 
^noney  b  shewn  to  be  really  due,  the  deed  must  be  delivered  up. 

Decree  of  dismissed  reversed  (a). 

Vide  Hkkir,  Morsy  Amb.  815.    Gibbons  v.  Beden^  27th  June,  1779.    Brown'i 
Hqfuiy  Cases  Ab.  quarto. 


ITWX 


(«)  It  was  unfortunate  that  the  case 

cf  Hick  V.  JMorSy  Amb.  S15.  was  nei- 

tiler  cited  at  the  Rolls,    nor  oo  the 

^cariag  of  the  appeal^  as  the  two  cases 

sn  tbey  now  stand  are  in  direct  con- 

tiadictioa.    In  Hick  r,  Mor$y  a  son 

WMi  iodi«c«d  by  his  fiather  to  execute  a 

4ec4,  wrhich  Lord  Hardwicke  held  to 

be  a  revocation ;  as  the  son  intended 

>lhal  the  will  should  not  operate,  Lord 

Ahmiley  on  two  occasions  afterwards 

aOaded  to  the  contradiction  between 

these  cases,  and  fortified  by  the  au' 

tbdrity  of  Lord  Hardwicke^  appeared 

1»  rdaia  the  same  opinion,  that  he  had 

done  at    the    hearing  of  the   cause, 

Hmrfucd  t.  OgUnder^  6  Ves.  215.   Ex 

•puie  TKe  Earl  qf  Jlckesttr,    7  Vcs. 

574.  observing,  that   it  would  have 

been  different  in  Hick  v.  Mor$^  if  it 

bad  been  such  a  fraud  as  to  make  him 

eitecnte  one  deed,  when  be  thought  he 

was  executing  another.    So  in  the  case 

of  T%€  AUorney-General  v.   Vigor y    8 


Ves,  283,  Lord  Eldon  observed,  **  till 
the  case  of  Hawes  v.  fVyatt,  I  con- 
ceived there  was  a  great  difference 
between  a  deed  void  at  law  for  covin 
and  a  deed,  which  in  this  Court  could 
be  set  aside  for  fraud,  either  by  can- 
celling it  or  by  directing  a  re-convey- 
ance, upon  the  ground,  that  at  law  it 
was  not  a  nullity,  nor  admitting  the 
plea  of  non  est  factum;  but,  that  upon 
equitable  circumstances,  constituting 
a  fraud  in  this  Court,  the  legal  effect 
of  it  is  reduced  ;  and  this  Court  says, 
it  shall  not  prevail,  by  directing  an 
act  to  be  done  to  reinstate  the  other 
party.  If  Huwes  v.  H'yatt  is  ri^t,  it 
contradicts  Hick  v.  JUors,  to  a  very 
considerable  extent;  and  must  be 
supported  upon  this  principle,  if  any, 
that  where  a  man  is  mduccd  by  fraud, 
this  Court  considers  him  as  having  no 
wiU.  He  is  compelled  by  fraud  as 
much  as  a  partition  is  compelled  by 
the  writ/ 


Hawbs 

V, 

Wyatt. 


Pitt  r.  Lord  Camelford. 

npHIS  was  a  branch  of  the  case  of  Pitt  v.  Jackson,  reported 
•■'    vol.  ii.  p.  51. 

Vinkney  Williamson,  by  a  codicil  to  his  will,  bearing  date  the 
53th  December,  1781,  reciting  that  he  was  possessed  of  about 
/7,000  navy  bills,  gave  the  same  to  his  executors  to  receive  the 
ittefest,  and  to  lay  the  same  out  in  the  fiinds,  to  such  uses  aahis 

daughter 


Lincolo's-Iini 
Hall,  2lst  Jm^ 

Tieslator,  redtisg 
that  he  is  pot* 
aeaaedofaoertaiii 
mm  in  Davy-MHi, 
be<|iieatbs  it 
This  is  a  speeUk 
tegaeyy  and  shall 
pass  only  such 
navy  bills  as  he 
possessed  at  his 
death. 


Mt 


Cases  AaeuiD  and  Dbtsjijunkb 


1790; 


Pitt 

V. 

Lord 

CJUIBLFORD. 


daughter ^/i/i  Pf//  should  appoint.  At  the  time  of  making  the 
codicil  he  had  £7fi9Q  navy  bills ;  he  afterwards  purchased  other 
navy  bills,  and  also  victualling  bills,  and  sold  others.  At  the  time 
of  his  decease  he  was  possessed  of  only  £4^300  navy  bills,  though 
he  was  possessed  of  various  victualling  bills.  It  had  been  referred 
to  the  Master  to  enquire  what  was  intended  to  pass. 

The  Master  reported  the  particular  sums  which  the  testator 
possessed  in  navy  and  victualling  bills,  at  the  time  of  the  codicil 
made,  and  of  his  death ;  and  further,  that  navy  and  victualling 
bills  were  considered  as  synonymous  by  die  brokers,  and  persous 
concerned  in  buying  and  selling  them,  as  bearing  the  same  price. 

It  came  on  now  upon  the  Master's  report. 

Mr.  Attorney 'General  argued  that  this  was  a  specific  legacy, 
and  could  only  pass  navy  bills  strictly  so  called,  and  those  only 
which  he  possessed  at  his  death ;  although  these  two  sorts  of  bills 
are  of  a  similar  nature ;  as  testator  giving  one  species  of  property, 
cannot  be  intended  to  mean  another  to  pass. 

Mr.  Mansfield  and  Mr.  Graham  for  the  legatee,  contended  she 
was  entitled  to  all  the  bills.  This  is  a  fluctuating  property,  and 
the  bills  so  much  of  the  same  nature,  that  a  broker  who  is  instructed 
to  buy  one  sort,  thinks  he  has  executed  his  commission  by  buying 
the  other,  lliey  are  considered  as  completely  synonymous.  Ac- 
cording to  the  true  construction,  it  is  not  a  specific  legacy,  but  ii 
rather  a  description  of  the  money  than  of  the  fund. 

hord  ChavceUor  said,  if  ever  there  was  a  specific  legacy,  this 
was  so :  if  they  had  continued,  and  other  legacies  had  exhausted 
the  personal  estate,  these  could  not  have  abated. 

He  therefore  decreed  the  funds  purchased  with  the  navy  bills,  of 
which  testator  was  possessed  at  hia  decease,  to  pass'(a). 

(a)  Tbe  cmcs  apon  the  difference  eies,  are  coUeeted  in  a  note  to  Adh 
between  ipecific  and  pecuniar}'  lega-      barmr  v.  Macguire,  ante,  vol.  ii.  169. 


LincolnVInn 
Hall,  23d  July. 

Defendant  bavin  g 
aeknowledgcd, 
hf  letter,  an 
agreement  for 
fale  of  an  eitate, 
takeeitontof  the 
•tatate  of  frands. 


Tawney,  Knt.  V.  Crowther  and  Another. 

T\EFENDANT  Crowther^  being  seised  of  an  house  called  thcr 
"^"^  White  Hart  Inn,  in  Benson,  com.  Oxford,  which  he  wm 
desirous  of  selling,  the  plaintiff  employed  the  other  defendant 
Morrellf  an  attorney  at  Oxford,  to  treat  for  the  purchase ;  who 
agreed  to  give,  and  Crowther  to  take  ^1,100,  and.il  was  agreed 
between  them  that  the  agreement  should  be  reduced  into  writing 
in  order  to  be  signed :  it  was  accordingly  reduced  into  writiog  ; 
but  Crowther  wishing  to  receive  the  rent  due  at  Michaelmas,  po^ 

session 
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session  was  not  to  be  delivered  till  then ;  but  the  defendant  declared 
that  his  word  was  as  good  as  his  bond^  and  that  he  should  be  in 
Oxford  on  the  Tuesday  morning,  and  would  then  call  on  defendant 
3/arre// and  sign  the  agreement:  defendant  Crowther  not  coming 
on  the  Tuesday  morning  to  Oxford,  defendant  Morrell  wrote  a 
letter  to  him  saying,  that  "  though  he  had  no  doubt  Crowther^'s 
"  word  would  be,  as  he  had  declared,  as  good  as  his  bond ;  yet 
**  as  life  was  uncertain,  he  wished  the  agreement  to  be  signed." 
Id  answer  to  this  defendant  Crowther  wrote  a  letter,  in  which  he 
stated  his  having  been  from  home,  and  acknowledged  he  said  his 
word  should  be  as  good  as  a  bond,  and  that  there  was  time  enough 
sufficient  from  thence  till  Michaelmas  to  settle  every  thing ;  and 
ag^n  repeated  once  more,  that  his  word  should  always  be  as  good 
as  any  security  he  could  give.     Tliis  letter  was  afterwards  stamped. 

Defendant  Crowther  afterwards  refusing  to  complete  the  agree- 
ment, plaintiff  filed  his  bill  for  a  specific  performance. 

To  thb  bill  the  defendant  pleaded  the  statute  of  frauds ;  aver- 
ing  that  there  was  no  contract  in  writing. 

But  Lord  Chancellor  thinkiflg  the  letter  sufficient  to  prevent 
the  operation  of  the  statute, 

Over-nded  the  Plea  (a). 

(t)  An  answer  was  afterwards  put      post,  318,  where  the  subsequent  cases 
IB  for  the  proceedings,  on  which  vide      are  collected  in  the  £ditor*s  note. 


1790. 

Tawney 

r. 
Crowther 
and  Another. 


LOWTHIAN   X?.  HaSEL  (i). 

¥TPON  further  directions  the  only  question  was,  whether  Mr. 
Garforthy  a  creditor  of  Andrew  Ifhelpdale,  deceased,  by 
mortgage,  who  also  was  a  bond  creditor  for  .£1,134.  3s.  should 
tack  his  bond  debt  to  his  mortgage  against  otlier  specialty  cre- 
ditors. 

Mr.  Solicitor-Generalj  Mr.  Lloyd,  and  Mr.  Alexander,  insisted, 
on  the  part  of  the  general  creditors,  that  there  was  no  case  where 
this  had  been  permitted  agamst  other  bond  creditors,  though  it  was 
allowed  against  the  heir  of  the  debtor ;  and  for  this  they  cited  the 
•ADooymous  case,  2  Ves.662;  and  Mr.  Alexander  said,  it  appeared 
kythe  Register's  book  that  the  same  was  determined  in  Uartwells. 
Skitters,  which  is  reported  Amb.  308. 

Mr.  Graham,  for  Mr.  Garforth,  said,  that  2  Ves.  662,  did  not 
apply  to  the  present  case ;  that  there  other  creditors  meant  credi- 
tors of  an  higher  nature,  or  creditors  under  the  trust-deed.  In 
fowls  V.  Corbet,  3  Atk.  556,  Lord  Hardwicke  confines  it  to  the 

(6)  See  another  point  in  this  cause,  reported  post,  vol.  iv.  167. 

Vol.  III.  L  case 


Lincoln's-Inn 
HaU,  2dd  July. 

Mortgagee,  hav- 
ing aUo  a  bond, 
cannot  tack  it 
against  otlier  spe- 
cialty creditors, 
though  he  may 
against  the  heir. 


[  163  ] 
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case  of  creditors  of  a  superior  nature ;  but  from  the  nature  of  th^ 
thing,  creditors,  whose  debts  are  of  the  same  nature,  are  within 
the  rule.  If  the  heir  is  precluded  from  redeeming,  without  paying 
the  bond  debts,  the  mortgagee  must  certainly  be  preferred  to  other 
creditors;  Coleman  v.  Winch,  1  P.  W.  775.  Troughton  v.  Trough" 
ion,  3  Atk.  6d6. 

Lord  Chancellor  said,  the  only  reason  why  the  mortgagee  ca^ 
tack  his  bond  to  his  nrortgage  is,  to  prevent  a  circuity  of  suits :  it 
is  solely  matter  of  arrangement  for  that  purpose,  for  in  natural 
justice  the  right  has  no  foundation.  The  principle  explains  the 
rule;  and.  tbereforq  it  can  go  no  further:  the  creditor  having 
another  specific  security,  cannot  give  him,  in  justice,  any  priority. 
There  bemg  no  foundation  in  justice,  the  only  quesdpi|^is,  whe- 
ther the  Court  is  in  the  practice  of  doing  it ;  and  it  has  liot  done 
it  in  any  case  but  that  of  the  heir,  and  merely  to  prevent  cir- 
cuity ia). 

(a)  This  point  is  so  dearly,  settled,  tacking  securities,  vide  Mr.  Co«^  ootc 

that  in  Hamerton  v.  Rogers,  1  Yes.  jun,  to  Brace  v.  DucIum  of  Marlbonfugh^  2 

1^X3,  it  wa9  giyeii  up,  mpon  the  autho-  p.  W.  491.  IVlr.  iybton's  note  to  Hag" 

rity  of  tlie  present  cases.    For  tbc  «Aaio  v.  Fo/es,  1  Stra.  240.  andtheEdi- 

caies  upon  the   general   doctrine  of  tor's  to  Belchter  v.  Butler ^  1  Edeb,  5f5* 


Pbic£  V.  Williams. 


E 


XCEPTIONS  to  w  award. 


liineolnVIna 
Hail,  4th  Jv/y, 

Exceptions  will 
ijdt  lie  toMh^ 

tame  topicf  may  l/lt.  Attorney-General  moved  to  discharge  the  order,  on  the 
l>c  a  ground  for.  a  ground  that  the  award  was  final,  being  made  by  persons  appointed 
not^n  v>  1^  U     judges  by  the  parties  themselves. 

Mr.  Solicitor-General,  for  the  exceptant,  cited  the  cases  of 
Cresly  v.  Carrington,  1  Vem.  469-  and  Hide  v.  Cooth,  2  Vem.  109. 
that  exceptions  may  be  taken  to  an  award. 


[164] 


Lord  Chancellor  said,  if  it  remained  open  to  exceptions,  it 
seemed  to  be  rather  a  reference  thaa  an  award ;  that  it  was  in- 
tended, in  the  present  case,  that  the  whole  matter  should  be  re- 
ferred, in  exclusion  of  the  Court,  except  as  to  the  costs ;  and  that 
be  did  not  at  all  agree  with  the  cases  in  Vernon.  Tlie  proper  way 
would  be  to  move  to  set  aside  the  award;  and  the  topics  in  the 
exceptions  would  apply  to  such  a  motion,  a  mistake  in  the  arbi' 
tratur  being  a  groimd  to  set  aside  an  award  (a). 

(a)  For  the  general  di>ctrine  upon      post,  vol.  iv.  117.  and  the  cases  cited 
this   suhjecty   Tide  Dick'  v.  MiUigan,      in  tlie  note  to  it. 
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Attorney-General  v,  Christ's  Hospital. 

A  N  estate  being  devised  to  ChrisCs  Hospital^  on  condition  of  Where  an  estate 
-^*-  maintaining  six  children  from  the  parish  of  St.  Leonard,  Shore-  di^on"tii?tok2r 
diteh,  and  the  hospital  having  taken  possession ;  the  rents  at  first  the  possession 
proved  insufHcient  to  maintain  the  number^  and  the  hospital  had  binds  to  the  per- 
maintain'ed  only  three,  and  an  account  having  been  exhibited  to  ^^"S^t^f^  ^4****  h 
the  governors,  the  latter  had  been  satisfied.     But,  upon  filing  the  there  be  a  lots.^ 
information,  it  \i*as  found  that  there  had  been  a  mistake  in  the  ac- 
couQt|  and  the  rents  had  not  been  expended,  and  it  appeared  the 
rents  were  now  sufficient  to  maintain  the  whole  number* 

Lord  Chancellor,  thought,  whether  the  rents  were  or  were  not 
sufficient  to  maintain  the  number,  the  hospital  having  taken  pos- 
session of  the  estate,  was  bound  to  perform  the  condition^  and 
that  they  should  have  considered  of  that  previous  to  taking  pos- 
session (a). 

(a)  So  io  the  case  of  Lord  Ewre  v.  leaving  in  repair,  the  Coort  held  that 
StrickimidL,  Cro.  Jae.  240.  it  was  re-  those  words  were,  as  if  they  were 
soWed,  that  where  one  takes  by  the  spoken  by  the  lessee.  The  same  point 
Qoeen'S  patent,  he  consents  to  all  was  determined  in  Brett  v.  Cumber- 
things  therein  ;  and  therefore  where  landy  ib.  5ti, 
it  coBtained  a  clause  for  repairing  and 


MICHAELMAS  TERM.  [  im  1 

31  GEO.  III.  1790. 


.Attorney-General  v,  Oolander. 

JORD  Cif-4NCJELL0jB  said,  that  although  where  a  charity  When  a  charity  is 
is  so  given,  that  there  can  be  no  objects  of  it,  the  Court  will  "o  si^en,  tliat 

order  a  different  scheme  to  be  laid  before  it:  yet  if  the  objects  !tt!L?I?K!iV'.*' ,♦ 
,         ,     ,        ,  ,  /         •  1  I        r  objects,  the  C/Ourt 

Qttye&ist,  though  they  do  not  at  present  (as  widows,  though  no  will  order  a  differ- 
widows  are  at  present  among  the  number)  it  will  not  (a).  ent scheme,  but 

not  so  because 
(o)  So  in  the  case  of  The  Attorney*      proper  appointment  could  take  place,  objects  do  not  at 
Otnenl  ▼.  The  Bishop  of  Chester,  ante.      As  to  the  application  of  the  cy-jyrea  present,  but  may 
^oL  1. 444.  the  money  was  retained  in      doctrine  to  charities,  vide  Moggridge  exist* 
Court  till  it  could  be  seeo  whether  a      v.  Thackwell,  post,  di7. 

L  2  Lucas 
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S.  c.  Lucas  v.  Commerford. 

%  Ve$,}mu  ^35, 

Tb^ckfendant  TN  September  177.0,  Francis  J tkinson  dcniised  to  Richard  Sta^ 
having  taken  a       ■*-  pleton  certain  premises,  containing  foiir  messuages,  ^T.  in  Lam- 

tt^oU^ter^^'  ^^^"'  ^^^-  ^f*^^J/>  ^O""  ^'>e  term  of  seventy-one  years,  under  the 
security,  decreed  reserved  rent  of  pf  14.  145.  for  the  first  ten  years,  of  a  pepper-corn 
to  take  an  assign,  for  the  eleventh  year  of  the  term,  and  of  £12.  125.  for  the  remahi- 

waA*%^ 

ing  sixty  years  of  the  term ;  and  there  was  a  covenant  in  the  lease, 
that  Stapletofi,  his  executors,  administrators,  or  assigns,  &>hould^ 
in  the  eleventh  year  of  tlie  lease,  pull  down  and  substantially  re- 
build the  four  houses  situate  on  the  premises.  Ilie  defendant 
having  afterwards,  2Bth  March y  177(i,  lent  to  Stapleton  the  sum  of 
^100,  the  latter  gave  him  tiis  bond  for  <££00,  with  a  condition  for 
'  payment  of  the  money,  and  a  covenant,  that  the  premises  com- 
prised in  the  lease  should  be  subject  to  the  payment  of  such  sums, 
rhe  lease  was  accordingly  deposited  with  the  defendant,  but  no 
assignment  of  it  was  ever  executed.  And,  in  1782,  Atkinson  con- 
veyed the  premises,  subject  to  the  lease,  to  the  plaintiff:  and  was 
[167  ]  since  dead  insolvent.  The  defendant  took,  and  continued  in  pos- 
session. About  the  4th  of  Juli/,  1785  (the  year  when,  according 
to  the  covenant,  the  lessee  was  to  rebuild),  the  plaintiff's  agent 
accepted  from  the  defendant  Commerford  £14.  14*.  as  the  rent 
due  for  that  year ;  but,  upon  settling  his  accounts  with  the  plain- 
tiff, the  mistake  was  discovered,  and  application  was  made  to  the 
defendant  to  rebuild,  which  he  refused,  on  which  the  present  bill 
was  filed  for  a  specific  performance  of  the  covenant  contained  iii 
his  lease. 

The  defendant,  by  his  answer,  stated  the  fact  of  the  deposit  by 
way  of  mortgage,  as  above,  and  insisted,  that  having  no  title  but 
as  mortgagee,  he  was  not  bound  to  rebuild. 

The  other  defendants,  who  were  the  representatives  of  Staple- 
ton,  stated  his  insolvency  and  death. 

Mr.  Mitford,  for  the  plaintiff,  contended,  that  in  this  case  a  spe- 
cific performance  ought  to  be  decreed,  and  for  this  purpose  cited 
I'he  City  of  London  v.  Nash,  1  Ves.  12.  more  fully  reported  i> 
Atk.  512.  where  Lord  Hardwicke  laid  it  down  that,  upon  a  cove- 
nant to  rebuild,  the  landlord  may  come  here  for  a  specific  per- 
formance, as  the  not  building  takes  away  his  security. 

Mr.  Mansfield f  for  the  defendant  Commerford,  said, — ^That  the 
defendant  having  come  into  possession  of  this  lease  merely  as  a 
deposit,  it  would  be  very  hard  he  should  be  obliged  to  encrease  his 
loan  by  rebuilding,  especially  as  the  representatives  of  Siapletom 
might  pay  him  off,  and  retake  possession* 

Lord  Chancellor  thought  there  cotdd  not  be  a  decree  to  re- 
build,  as  he  could  do  more  undertake  the  conduct  of  a  rebuiUiifg 

than 
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than  of  a  repair  (a),  and  that  the  defendant  could  not  take  the 
estate  as  a  security,  without  taking  the  burthen  that  was  upon  it, 
which  having  once  taken,  he  could  not  abandon.  That  being  at 
present  only  an  assignee  in  equity,  no  action  couid  be  brought,  and 
that  the  only  relief  he  could  give  tlie  plaintiff,  as  he  could  not 
give  him  damages,  was  to  put  him  in  a  situation  to  recover  them, 
lie  therefore  decreed,  that  the  defendants  should  take  an  assign- 
ment  of  the  lease,  aud  execute  a  counterpart,  and  that  he  umst 
pay  the  costs. 


(«)  In  two  instances,  indeed,  specific 
perfonuauce  lias  been  dfcrcod  of  a 
covenant  to  rclmild.  Citi/  of  Lomlon  v. 
huaky  3  Atk.  5l.i.  S.  C.  I  Ves.  12.  Alien 
V.  Harding f  t  Eq.  Ab.  17.  and  in  Mose- 
iey  V.  Virf^in,  .i  Ves.  184,  Koid  Ross- 
lifH  MTAi  ut* opinion,  tliat  it'  tiic  Iran.sac- 
tioD  and  agreement  were  in  their  n:i<- 
tnrc  sufficiently  defmed,  there  niij^lit 
not  be  much  diiliculty  in  decreeing  a 
Specific    pcribrmance.    Lord  Kcnyon, 


Iio\vevcr,in  Krrinf^lon  y»Atjncshfy\o\AL 
:]y.].  appears  to  have  been  of  the  same 
opinion  as  Lord  Thurlow,  that  a  spe- 
cific performance  could  not  be  de- 
creed :  that  a  covenant  to  repair  cannot 
be  specifically  carried  into  effect,  vide 
Ixaijncr  v.  Stone ,  *J  Kden,  rJ8.  and  the 
Kdilor's  note  to  it ;  and  upon  this  subject 
and  doctrine  connected  with  it,  vide 
the  reporter's  note  to  the  cascof /Tif^A^ 
v.  Bdly  1  Daniel,  101, 


1790. 

LtJCAS 
COMMIRFORD. 


Hare  i'.  Shearwood  and  Others. 

'DILL  to  redeem  an  annuity  under  the  following  circumstances : 
"^.  In  July  l/BO,  plaintifl'  (being  of  the  age  of  twenty-six) 
having  occasion  for  c£^00,  applied  to  Mr.  Harhonie,  his  solicitor, 
to  procure  him  the  same,  and  he  applied  to  William  HnmicSy  esq. 
deceased,  viho  agreed  to  advance  llie  of 300  to  plaintin,  for  the 
purchase  of  an  annuity  of  £bO  for  the  life  of  plaintiff,  to  be  se- 
cured by  the  joint  bond  of  plaintiff  and  his  father,  and  power  of 
attorney  to  llajjjics,  to  receive  the  £dO  out  of  ctCOO  which  the 
father  paid  annually  to  plaintiff.  Mr.  Ilarbornc  informed  the 
plaintiff,  that  it  was  agreed  between  him,  on  die  part  of  the  plain- 
tiff, and  Mr.  Hat/nes,  that  the  plaintiff  shoidd  be  at  liberty  to  pay 
off  the  annuity  at  any  time,  on  giving  fourteen  days  previous  no- 
tice, and  paying  the  £300  and  the  arrears  to  the  time ;  accordingly 
the  plaintiffs,  the  father  and  son  executed  a  joint  bond,  and  the 
plahitiff,  the  son,  a  warrant  of  attorney,  to  enter  up  judgment 
thereon,  and  also  a  power  of  attorney  to  Hat/ncs  to  receive  the 
£bO  arising  out  of  such  his  allowance.  In  1784  the  plaintiff 
Francis,  the  son,  being  in  expectation  of  receiving  a  sum  of  money 
which  would  have  enabled  him  tore-purchase  the  annuity,  requested 
Mr.  Ilarbornc  to  give  Mr.  llayues  notice  of  his  intention  of  so 
doing,  which  Mr.  Ilarbornc  did,  and  llaj/ncs  acquiesced  therein ; 
but  before  the  money  was  paid  he  dicil,  having  duly  published  his 
will,  and  appointed  die  defendants  his  cxcculot;?.  Application 
being  afterwards  made  to  the  executors,  and  t<'n«l«.r  made  to  one 
of  them  of  the   .t'SOO,  aud  the  aneaib  of  the  annuity  then  due, 

acceptance 


[  1^>8  ] 

s.  c. 

1  Fe«.jnD.241. 

Mr  J.BuUerfor 
Lord  Chancellor, 

Parol  evidence  to 
prove  that  an 
annnity  was  in- 
tended to  be  Tf 
deemablc  (no 
snch  covenant 
being  in  the  deed) 
is  inadmibsibie. 
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1790.         acceptance  of  the  same  was   refused;  on  which  this   bill  was 
^-^  filed. 

Harb  'Yiie  defendants,  by  their  answers,  admitted  the   facts,  but  said 

Srearwood     ^^^y  could  not  set  forth  whether  there  was  any  agreement  for  the 
and  Othera.      redemption  of  the  annuity,  and  that  being  strangers  to  the  terms 

on  which  the  annuity  was  granted,  and  acting  merely  as  executors 
under  the  will  of  Ilai/nes,  by  which  the  said  annuity  was  parti- 
cularly disposed  of  among  his  children  and  grand-children,  they 
were  advised  it  would  be  improper  to  permit  the  plaintiff  to  redeem 
without  being  properly  indemnified,  and  therefore  refused  so  to  do; 
and  submitted  the  plaintiff's  right  to  redeem,  and  said,  that  in  case 
|[  1^  J  the  Court  thought  he  had  such  right,  they  were  willing  to  act  as 
the  Court  should  direct. 

The  cause  came  on  to  be  heard  before  Mr.  Justice  Buller, 
sitting  for  Lord  Chancellor. 

Mr.  Solicitor-General  stated  the  case,  and 

"*    Mr.  Justice  Buller  asking  why  they  did  not  proceed  at  law, 

Mr.  Solicitor-General  observed,  that  the  Court  of  law  having  a 
jurisdiction  did  not  affect  the  jurisdiction  of  this  Court:  and  pro- 
posed to  read  Mr.  Harbome^s  evidence  as  to  the  agreement  that 
ijie  annuity  should  be  liable  to  redemption. 

Mjr.  Mansfield  and  Mr.  Stanley  objected  to  tlie  evidence  being 
read,  as  being  an  attempt  to  read  parol  evidence  in  contradiction  to 
the  bond  which  contaii^ed  no  provision  for  redemption,  and  cited 
-     Xord  Irnham  v.  Child,  (ante,  vol.  i.  p.  92). 

Mr.  Solicitor-rGeneraL — ^That  case  is  distinguishable  from  the 
present ;  there  the  persons  against  whom  the  redemption  was 
sought  denied  the  agreement.  '  Parol  evidence  has  never  been  ad* 
quitted  where  the  agreement  in  writing  is  the  only  agreement  ac- 
knowledged, but  where  a  further  agreement  is  staled  and  not 
denied,  or  where  it  is  left  doubtful  whether  such  agreement  sub- 
sisted or  not,  it  leaves  it  open  to  the  party  to  introctuce  evidence 
of  the  asjeement. 


'# 


Mr.  Mansfield,  in  reply,  argued  that  this  distinction  would 
apply,  to  the  admission  in  all  cases,  as  if  the  agreement  was  ad- 
jnitted,  there  could  be  no  need  of  proof.  Here  it  was  necessary 
to  prove  it,  the  executors  only  saying  they  know  notliing  of  the 
matter ;  and  tliere  being  a  necessity  of  proof,  the  plaintiff  must 
prove  it  by  such  means  as  sft-e  consisU3njt  with  the  rules  of  law^ 
which  this  evidence  is  not. 

Mr.  Justice  Buller. — ^This  is  an  attempt  to  mtroduce  a  very 
ingenious  distinction  with  respect  to  the  case  cited]|  but  \\  hich  does 
not  apply  (o  it :  It  is  only  wherie  the  agreement  is  admitted  that 

relief 
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relief  can  be  given.  The  question  here  is,  whether  it  is  tiecessary 
to  prove  the  agreement;  if  necessary  to  prove  it,  the  platntiflf 
must  prove  it  according  to  the  rules  of  law,  which  he  has  not 
done.  I  wonder  he  did  not  go  into  a  court  of  taw/  if  he  could 
prove  the  agreement,  which  he  might  have'dohe  at  a  much  less 
expcnce.  If  in  a  court  of  law  be  can  establish  this  agreement 
by  evidence  against  the  rule  of  law,  he  may  make  it  available  (a). 

Bill  dismissed  (b). 

Totcnshend  v.  Stangroomy  6Ves.  S'iS, 
cited  iu  Lord  Portrnore  v.  Morris,  ante, 
vol.  ii.  219. 

(&)  <*  As  to  the  costs,  I  think  it  would 
be  right  to  say  here,  that  In  aH  cases 
M'here  a  man  has  f;ot  such  an  afiniiit^^ 
as  this  for  six  years  purchase,  he  may 
as  well  pay  his  owu  costs,'*  per  fJuZ/tr,  J. 
(Vcs.) 


i7ga 


(a)  An  application  was  afterwards 
made  to  the  Conrt  of  Common  Pleas, 
where  the  judj^ent  was  entered,  to 
order  the  secorities  to  be  delivered,  and 
satUfactiou  entered  up,  which  was  rc- 
fued,  this  evidence  being  held  inad- 
miuible.  Hayne$  v.  Hare,  1  H.  BI. 
669.  See,  more  as  to  this,  Lord  ImJiaia 
V.  Child,  ante,  vol.  i.  92 ;  and  see  Lord 
Kld9tCs  observations  in  the  Marquis  qf 


Hark 

8ns4Rwodo 
aadOtlMn* 


Marston  r.  GowAif. 

JOSEPH  WHITEHEAD,  by  will,   7th  June,  1782,  gave  JL  inrreif der  sMI 
and  devised  to  defendant  Gowan  and  others,  whom  he  ap-  |?e  «^yW«J  ft>r  a 
pointed  executors,  copyhold  estate  in  the  parish  of  Shipton,  in  the  ^n  wii^  for  life) 
county  of  York,  (which   he  intended  to  surrender  to  the  use  of  his  thoiigli  the  devi* 
will)  to  permit  his  mother  (who  was  since  dead)  to  take  the  rents,  '*^  over  (ne- 
4f.  for  life,  towards  raising  ^£20  annuit}',  which  he  was  bound  to  are  not  entitled  to 
pay  her  by  bond,  then  in  trust,  to  sell  and  pay  this  four  sisters  j£50  Iwre  it  snppUed 
each,  which  he  was  engaged  to  pay  them  by  the  Said  bond,  (being  *°*'  **>«"• 
the  purchase  of  the  copyhold  estate  from  the  mother,)  the  surplus 
of  the  purchase-money  to  be  to  the  same  uses  as  the  residue  of 
his  personal  estate,  which  uses  were  that  the  same  be  sold,  and 
out  of  the  purchase-money  certain  sums  to  be  paid  to  the  children 
of  bis  sisters  at  twenty-one,  and  as  to  the  residue,  to  lay  out  the 
same  in  stock,  to  raise  a  certain  sum  for  his  mother  for  life,  and 
to  pay  the  remainder  of  the  interest  and  dividends^  and,  after  the 
<fealh  of  his  mother,  the  whole  interest  to  his  wife  for  life,  for  her 
*>fe  use  ani  benefit,  and  after  her  decease  to  pay  and  assign  the 
principal  to  the  children  oj  his  sisters,  in  equal  proportions^  with 
Anther  proidsions  as  to  such  children. 

The  testator  tVhitehead  died  without  revoking  the  will,  and 
^ithout  surrendering  the  copyhold  estate^  which  descended  to  his 
suters,  as  the  customary  heirs : 

And  it  becoming  a  question  whether  there  could  be  a  partial 
supply  of  a  surrender  in  favour  of  the  wife,  the  children  of  the 
listers,  who  were  to  takt  a  remainder  in  the  price  to  be  obtained 

•   for 


170 


Cisss  Argued  and  Dbterminsd 


1790. 


Maxston 
o. 

GOWAN. 

[  171  ] 


for  the  same,  not  being  entitled  to  have  such  surrender  suppli^ 
for  them : 

Lord  Chancellor  said,  he  did  not  see  why  a  surrender  should 
not  be  supplied  for  a  limited  interest,  as  well  as  a  general  one : 
he  therefore  ordered  the  copyhold  to  be  sold,  thq  wife  to  have  the 
interest  of  the  purchase  money  for  life,  then  tp  result  to  the  cus* 
tomary  heirs  (a). 


(a)  Upon  the  same  principle,  in  the 
c^se  of  Cotnpton  v.  CoUinaon,  ante, 
vol.  ii.  386,  Mr.  Justice  Buller  ob- 
served, Uiat  if  a  devise  be  for  payment 
of  debts,  and  subject  to  such  payqicnt 
to  stranger*,  the  heir  would  not  be 
compelled  to  surrender,  or  make  a 


title  to  more  than  is  sufficient  to  satisfy 
the  debts;  for  the  heir  has  equal  equity, 
at  least,  with  the  devisee,  and  where 
the  equity  is  equal  the  law  must  pre- 
vail. See  more  upon  this  subject  in 
Lindojyp  v.  EboraU^  post,  180;  and 
Chapman  v.  Gibson,  post,  2^. 
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Attorney-General  v.  The  Mayor,  &c.  of  the  City 

of  London. 

A  N  information  and  bill,  instituted  and  filed  by  the  Attorney-^ 
"^^  General f  at  the. relation  of  the  Lord  Bishop  of  London,  and 
by  the  Bishop,  stating  that  the  Honourable  Robert  Boyle,  by  his 
last  will  and  testament  of  18th  July,  1691>  and  a  codicil  to  the 
safne,  of  December  in  the  same  year,  directed  that  the  residue  of 
his  personal  estate,  after  payment  of  debts  and  legacies,  should  be 
disposed  of  by  his  executors  for  such  charitable  and  pious  uses  as 
they  in  their  discretion  should  think  fit,  but  recommended  to  them 
to  lay  out  the  greater  part  thereof  for  the  advancement  of  the 
Christian  religion,  and  appointed  the  Right  Honourable  Richard 
Earl  of  Burlington,  Sir  Henry  Ashurst,  and  John  Warr,  execu- 
tors of  his  said  will,  who  after  his  death  proved  the  same.  The 
executors  afterwards  agreed  to  lay  out  j£o,400  which  was  consi- 
dered by  them  as  the  principal  part  of  the  testator^s  personal  estate, 
in  the  purchase  of  the  manor  of  Brajferton,  in  the  county  of  York, 
and  the  lauds  therein  contained,  then  the  property  of  Sir  Samuel 
Gerrard,  with  a  view  to  settling  tlie  estate  in  such  manner  that  the 
income  thereof  might  be  for  ever  applied  to  the  advancement  of  the 
Christian  religion,  in  the  method  following ;  viz,  to  grant  out  of  the 
said  manor  a  perpetual  rent-charge  of  o£*90  per  annum  to  the  cor- 
poration for  propagating  the  Gospel  in  'New  England  and  the  parts 
adjacent  in  America,  to  be  applied  by  that  company  as  follows ;  viz^ 
£45  per  annum  for  the  salary  of  two  ministers,  to  instruct  the 
natives  in  or  near  his  Majesty's  colonies  in  New  England,  in  the 
Christian  religion,  and  to  transmit  the  other  £46  per  annum  to 
the  President  and  Fellows  of  Harvard  Co/les^e,  in  Sew  England^ 
and  their  successors,  to  be  by  them  employed  m  the  salary  of  two 
other  ministers;  to  teach  (he  natiyes'  in  qr  i\cur  the  college  there 

the 
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the  Christian  religion,  and  subject  to  the  said  .£90  per  annum, 
to  convey  the  said  manor,  ^c.  to  the  Mayor,  S)'c,  of  London,  and 
their  successors,  on  trust,  tiiat  the  surplus  rents  and  profits  (after 
incidental  charges)  sliould  be  laid  out  for  the  advancement  of  the 
Christian  religion  in  Firginiay   in  such  manner    as  the  Earl   of 
Burlington  and  Bishop  of  London  (for  the  time  being)  should  under 
their  hands  and  seals  appoint,  so  as  such  appointment  should  be 
made  on  or  before  Lady-day  1697,  and  should  be  confirmed  by  a'de- 
cree  of  the  Court  of  Chancery.     There  being  some  delay  in  com-* 
pleting  the    intended   purchase,    the  then  Attorney-General  and 
the  executor  of  Sir  Samuel  Gerrard  filed  an   information  and  bill 
in  this  Court  against  the  executors  of  Mr.  Boyle  for  a  completion 
of  the  purchase,  and   establishment  of  the  charity:  which  cause 
came  on  to  be  beard  the  1st  August,  1595,  when   it  was  referred 
to  the  Master  to  make  certain  enquiries ;  and  the  cause  coming  ofi 
again,  upon  the  Master's  report,  on  the  eighth  day  of  said  mouthy 
a  decree  was  made  for  the  completion  of  tlie  purchase,  and  for  the 
before-mentioned  method  of  disposing  of  the  charity,  with  this  ad* 
dition,  that  an  account  of  the  said  £dO  per  annum  should,  after 
the  death  of  the  Earl  of  Burlington  and  Sir  Henry  Ashurst,  be 
sent  to  the  President  of  Trinity  College^  Oxford,  of  which  said 
Robert  Boyle  had  been  a  member,  as  well  as  to  the  heirs  of  the 
said  Earl,  and  Sir  Henry  Ashurst,  and  it  was  ordered,  that  after 
.the  purchase  made  upon  trust  the  surplus  rents,  after  the  £^0  and 
incident  expences,  should  be  laid  out   for   the  advancement  and 
propagation  of  llie  Christian  reHgion  among  the  infidels  in  Virginia, 
'  }n  such  manner,  and  subject  to  such  regulations  as  Lord  Burling" 
ton  and  the  Bishop  of  London  for  the  time  being  should  appoint, 
80  as  the  same  should  be  made  before  25th  March^  1097,  and  be 
confirmed  by  this  Court,  and  the  executors  should  convey  the  ma- 
nor to  the  City  of  London  upon  the  trusts  aforesaid  ;  which  grant 
;md  conveyance  were  afterwards  made,  and   the   said  Earl  of  BuTt 
lington  and  the  then  Lord  Bishop  of  London  (according  to  their 
l"eserved  power)  by  an  instrument  in  writing  of  the  21st  December, 
\(i97,  appointed  certain  rules  as  to  the  application  of  the  charity 
of  Virginia ;  amongst  the  principal  of  which  were  first,  that  the 
rents  and  profits  of  the  manor  (after  the  deduction  of  the  <£90  a 
year,  and  other  expences)  should  be  paid  by  the  receiver,  Micha" 
jah  Perry,  then  of  London,  merchant,  and  agent  for  the  Presi- 
dent, ^'c.  of  the  College  of  fVilliam  and  Mary,  in  Virginia,  and 
to  the  future  agent  in  England  for   the   said  College  for  the  time 
being,  for  the  purposes  thereinafter  mentioned;  2d.  That  all  sums 
so  received  should   be  remitted  to  the  said  President,  ^t.  for  the 
lime  being;    Od.  That   the    President,  <S>t.    and  their  successofs 
should  thereout  expend   so  much  as   should  be  necessary  towards 
fitting  and  furnishing  rooms  for  such  Indian  children  as  should  be 
brought  to  the  said  College ;  4th.  Tliat  they  should    keep  at   the 
College  i)0   many  Lidian  eliildrcn  in  washing,  lodging,    books, 
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education,  Sfc.  till  ihey  should  be  ready  to  receive  orders,  and  to 
be  sent  to  preach  and  convert  the  Indians,  at  the  rate  of  .£14  for 
each  child,  as  the  yearly  income  of  the  estate  would  amount  to : 
5th.  That  the  care,  instruction,  8fc.  of  the  children  should  be  left 
to  the  President  and  Masters  of  the  College ;  but  subject  to  the 
vbitation  of  the  Rector  and  Governor  of  the  Said  College;  6th. 
That  the  President,  8fc.  should  once  every  year  transmit  an  ac- 
count of  their  receipts  and  disbursements  to  the  Earl  6f  Burling- 
ton and  Lord  Bishop  of  London,  with  the  number  and  names  of  the 
Indian  children,  and  their  progress  and  proficiency  in  their  studies  ; 
7tfa.  That  the  laying  out  the  money,  8^c,  should  be  subject  to  such 
future  rules  as  should  be  transmitted  to  the  said  President,  S^c.  by 
the  Earl  of  Burlington  and  Bishop  of  London,  or  in  default  there- 
of by  the  Rector  and  Governor  6f  the  said  College;  8th.  That  the 
Charity  should  be  called  **  The  Charity  of  the  Honourable  Robert 
**  Boyle,  Esq.  of  London,  deceased."  By  a  subsequent  decree 
of  this  Court,  pronounced  9th  June,  1698,  the  said  rules  were  ra- 
tified with  these  variations,  that  ihe  yearly  account  ordered  by  the 
6tfa  rule  to  be  transmitted  to  the  Earl  of  burlington  and  Bisbop  of 
London  should  be  by  them  transmitted  to  this  Court,  to  be  filed 
by  the  register  thereof,  and  with  respect  to  the  seventh  rule,  tfiat 
sifch  subsequent  rules  made  bv  virtue^  thereof  should  be  first  con- 
firmed and  approved  by  the  Court;  and  it  wasf  ordered  that  the 
aaid  Michajah  Perry  should  be  the  first  receiver,  and  should  ap- 
point a  receiver  under  him.  And  the  information  further  stated, 
Aat  since  the  said  decree  some  merchant  in  London  hath 
acted  as  agent  of  the  College  of  Wiltiam  and  Mary  in  Virginia 
for  the  purposes  of  the  charity,  and  hath  employed  some 
person  near  the  premises  to  receive  the  rents  and  profits,  and 
transmit  the  same  to  die  agent  in  London,  (which  have  amounted 
to  £300  per  annum  and  upwards)  who  hath,  till  of  late  years, 

eid  the  rent-charge  of  jfigo  per  annum  to  the  corporatioii 
r  propagating  the  Gospel,  and  remitted  the  surplus  to  the  Col- 
lege of  William  and  Mary  for  the  purposes  of  the  charity,  and 
that  there  being  in  the  year  1771,  a  considerable  quantity  of  tim- 
ber and  other  trees  growing  on  the  premises  fit  to  cut,  an  informa- 
tion was  exhibited  m  this  Court  in  1772,  in  the  name  of  the  At- 
torney-General, at  the  relation  of  the  College,  and  their  then  agent 
Osgood  Hanbury,  against  The  Corporation  of  London,  as  trus- 
tees, and  against  the  then  Lord  Bishop  of  London,  as  having  the 
sole  right  to  form  regulations,  ^c.  for  the  charity  (the  title  of 
£arl  of  Burlington  being  then  extinct)  and  against  the  Corpo- 
ration for  propagating  the  Gospel,  praying  tliat  the  timber  might 
be  cut  down,  ayd  to  have  a  scheme  laid  before  the  Court  for 
the  application  of  the  money,  for  the  advancement  of  the  charity, 
which  came  on  to  be  heard  in  1773  before  the  then  Lord  Chan- 
cellor, who  referred  it  to  the  Master  to  enquire  what  timber,  Sfc, 
vras  proper  to  be  cut,  and  that  the  same  should  be  sold  and  cut 
UD^r  the  inspection  of  a  person  to  be  appointed  by  him,  and  the 
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money  to  be  produced  by  the  sale  should  be  paid  into  the  Bank, 
with  the  privity  of  the  Accountant-General,  to  the  credit  of  the 
cause,  and  that  tlie  relators  and  Bishop  of  London  should  lay  a 
scheme  before  the  Master  for  the  application  of  the  money:  that 
the  timber  was  afterwards  sold  and  cut  under  the  terms  mentioned, 
and  produced  the  sums  mentioned  :  that  the  then  Lord  Bishop  of 
Lotulon  dying)  and  Doctor  Lozvth  being  appointed  Bishop,  ft 
supplemental  mformation  was  exhibited.  The  information  stated 
that  the  sums  so  received  and  laid  out,  by  accumulations  of  interest, 
DOW  amount  to  c£l3y849.  ^5.  \0d,  3  per  cent,  consols;  no  direction 
having  been  given  by  the  Court  as  to  the  application  thereof.  And 
the  information  further  stated,  that  on  the  death  of  Doctor  Robert 
Lowth  in  1787,  the  present  relator  I?ei7%  was  appointed  Lord 
Bishop  of  London,  and  (as  the  title  of  Earl  of  Burlington  is  ex* 
tinct)  is  the  only  person  entitled  to  for  nil,  alter,  and  vary  regula- 
lioDS,  Sfc,  for  the  management  of  the  said  charity,  subject  to  the 
approbation  of  this  Court:  but  no  supplemental  information  or 
bill  hath  been  filed  for  carrying  on  the  said  decree,  and  that  he 
therefore  is  entitled  to  the  benefit  of  the  decree  of  1773.  And  the 
infonnatiou  further  proceeded  to  state  that  Osgood  Uanbury  con- 
tinued to  act  as  agent  in  London,  for  the  College  of  Wiltiam  and 
Mary,  till  the  time  of  his  death  in  1784,  after  which  John  Lloyd^ 
of  the  city  of  London,  was  appointed,  and  still  continues  agent, 
and  that  John  Clough,  of  the  city  of  York,  gent,  now  is  and^  has 
long  been  receiver,  but  although  the  said  Johii  Clough  has  re- 
mitted several  sums  on  account  of  the  rents  to  the  said  Osgood 
Uanbury  in  his  life-time,  and  since  to  the  said  John  Lloyd,  yet  a 
large  sum  remains  in  his  hands,  and  although  Osgood  Uanbury 
paid  Uie  ^90  per  annum  to  the  Corporation  for  propagating  the 
Gospel  to  Lady-day,  1782,  he  from  that  time  ceased  so  to  do, 
aud  although  he  for  some  years  remitted  the  surplus  rents  to  the 
College  of  William  aud  Mary,  he  had  for  some  years  forborne  so 
to  do,  and  that  the  said  John  Lloydhad  never  paid  any  sums  either 
to  the  ssfid  Corporation  or  to  the  College.  The  information  then 
stated,  that  in  1775  the  prov'mces  o(  New  England  and  Virginia 
Jell  into  a  state  of  rebellion  against  the  King  of  Great  Britain, 
and  continued  in  that  state  till  1783,  when  they  (with  eleven  other 
provinces  in  America,  which  were  lately  under  his  Majesty's  domi- 
nion) Tiffere  declared  to  be  states  independent  of  his  M^festy  and  tliis 
kingdom,  and  they  have  still  continued  and  are  so,  atid  therefore 
thai  ail  the  inhabitants  of  such  states  are  to  all  intents  and  pur- 
poses foreigners  and  aliens  as  to  this  kingdom,  and  therefore  no 
further  part  of  the  rents  and  profits  of  the  said  manof  or  estates 
ougluto  be  paid  either  to  the  said  Corporation  iotipvofvi^imgihe 
Gospel  in  Nea?  England,  or  to  the  said  President,  <§  c.  of  the  said 
College  of  William  aud  Mary,  for  the  charitable  purposes  afore- 
said, or  either  of  them,  or  any  other  person  whatsoever,  but  that 
Ibe  money  now  due  from  the  executors  oi  Osgood  llanbury,  or 
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from  John  Lloyd  and  John  Clough,  in  respect  to  the  said  rents 
and  profits^  ought  to  be  applied  in  some  other  manner  in  thii 
kingdom,  or  in  some  part  of  his  Majesty's  dominions,  for  the 
advancement  of  the  Christian  religion,  and  the  future  rents  applied 
for  like  purposes,  and  that  the  siim  of  «£  13,849*  ^*  lOcf.  in  the 
3  per  cent,  consol.  bank  annuities,  should  be  invested  in  lands,  and 
the  rents  and  profits  thereof  and  the  intermediate  dividends  should 
be  applied  to  the  like  purposes.  The  bill  therefore  prayed  to  have 
the  benefit  of  the  suit  in  1773,  and  of  the  decree  therein,  and  for 
further  directions,  and  that  the  money  in  the  funds  might  be  laid 
out  in  the  purchase  of  lands,  the  rents  and  profits  whereof,  and  of 
ihe  manor,  S^c.  and  intermediate  dividends  to  be  laid  out  for  the 
advantage  of  the  Christian  religion  in  England,  and  prayed  ac- 
counts against  the  executors  of  Ha^ibwy,  and  against  Llai/d  and 
Clough,  and  that  they  might  be  restrained  from  paying  any  more 
money  to  the  College  of  William  and  Mary,  or  to  the  Corporation 
for  propagating  the  Gospel  in  ^ew  England,  and  to  have  a  new 
receiver  appointed. 

The  President,  S^c.  of  the  College  of  IViUiam  and  Mary  in 
Virginia,  by  their  answer,  state  their  charter  from  King  William 
and  Queen  Mary,  and  insist,  notwithstanding  the  circumstances, 
that  they  are  entitled  to  the  rents  and  profits  of  the  estate.  11iey 
further  stated  that  they  had  been  at  cxpcnccs  upon  the  credit  of  the 
sums  to  be  remitted  to  them,  and  claimed  as  creditors  for  the 
same. 

Harvard  College  did  not  appear,  and  the  others  were  principallj 
formal  defendants. 

Upon  the  cause  coming  on  to  be  heard, 

^x,  Attorney 'General  and  Mr.  ^/wg<?,  on  the  part  of  the  in-> 
formation. — The  first  question  is,  whether  a  new  scheme  ought 
not  to  be  laid  before  the  Court.  Tlie  situation  of  things  ismuch 
changed  since  the  mode  of  application  was  settled  by  the  executors, 
the  circumstances  of  the  colonies  are  now  such  that  the  Court 
cannot  look  to  the  application  of  any  monies  which  may  be  paid 
to  the  College — it  cannot  see  that  the  money  shall  be  applied  to 
the  objects  for  which  it  was  intended  by  the  testator.  The  Col- 
lege state  their  claim  as  servants  of  the  Court,  they  state  that  they 
liad  a  charter  from  King  Williavi  and  Queen  Mary,  but  whatever 
their  former  situation  was,  they  cannot  now  be  considered  as  a  cor- 
poration :  a  corporation  is  the  creature  of  the  great  seal,  and  as 
such  they  have  ceased  to  be  a  corporation.  They  claim  as  trus- 
tees ;  but. cannot  be  considered  as  such  when  the  money  paid  to 
them  would  be  out  of  the  control  of  the  Court.  As  to  the  annuity 
payable  to  the  Corporation  for  propagating  the  Gospel  in  l^crc  Eng- 
land,  they  have  applied  the  cliarity  to  countries  adjacent  to  ^ew 
England,  and  are  still  within  the  original  decree.  Wiih  respect 
\o  the  other  lif  45  to  Harvard  College,  they  are,  piecisely  in  the 
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Baine  situation  as  JVilllam  and  Mary  College.  It  has  now  there- 
fore become  a  case  of  discretion  in  that  Court  as  to  the  adminis- 
tration of  the  charily.  As  to  the  receiver  he  has  made  up  his  ac- 
counts, and  paid  tlic  balance  into  Court,  except  about  jf  300,  which 
had  been  remitted  before  notice  was  given  him  not  to  do  so  in 
future. 

Mr.  Mansfield  and  Mr.  Mitfordy  for  William  and  Mary  CoU 
le^e»    The  College  are  merely  servants  of  this  Court  in  the  admi- 
nistration of  the  charity,  and  as  tit  now  for  that  purpose  as  when 
the  charity  first  began.     The  revolution  has  not  rendered  thent 
less  amenable  to  the  jurisdiction  of  this  Court  than  before,  as  they 
could  then  only  be  brought  voluntarily  before  the  Court.     As  to 
the  existence  of  tlic  College  as  a  corporation,  if  that  was  intended 
to  be  brought  into  judgment,  it  should  have  been  suggested  in  the 
information  ;  but  they  are  treated  throughout  as  a  subsisting  Col- 
lege, and  appear  under  their  seal.     Their  claim  as  such  is  preserved 
bj/  the  treaty  of  peace',  by  which  every  right  of  every  corporation 
tt  left  as  it  was  before,  the  treaty  of  peace  only  recognizing  the  in- 
dependence  of  the  government.     Even  in  conquered  countries  the 
situation  of  permanent  bodies  remains  the  same  as  it  was  till 
altered  by  the  conquering  power :  thus  after  the  conquest  of  the 
English  provinces  in  France  there  were  several  convents  in  them 
that  bad  lands  in  England,  and  though  the  convents  became  sub- 
ject to  the  Kings  of  France,  their  English  lands,  although  during 
time  of  war  they  were  seized  into  the  King's  hands,  yet,  in  time 
of  peace  the  convents  enjoyed  the  rents  till  the  time  of  Henry  the 
Kfrfi,  when  the  lands  were  taken  into  the  King's  hands  (a).     If  the 
trusts  do  not  subsist  the  lands  would  escheat  to  the  crown.     In  the 
present  case,  the  College  states  that  a  considerable  sum  is  due 
for  money  expended  in  supporting  the  children  whilst  the  agents 
withheld  the  profits.     If  they  are  not  to  be  intrusted  with  the 
future  administration  they  should  be  admitted   as  creditors  for 
these  sums,  but  there  is  no  reason  why  they  should  not  be  intrusted 
as  before. 

Lord  Chancellor,  during  the  argument,  said  he  could  not  see 
how  the  bishop's  bill  was  to  be  sustained,  he  is  only  a  trustee  as 
to  the  mode  of  administration  of  the  charity,  and  has  not  therefore 
any  interest  to  sustain  a  bill.  With  respect  to  the  College,  sup- 
pose they  should  misbehave,  where  is  the  scire  facias  to  be 
brought  ?  Suppose  a  conquest  in  regent,  the  law  would  be  the 
same,  but  the  scire  faciqs  could  never  be  brought  in  the  court  of 
the  conquered  king. 

After  the  argument,  he  said  that  the  trusts  to  the  corporation  to 
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(a)  "  The  same  thing  happened  to 
tbe  Knights  Templars  and  the  Knightji 
^^3JuUa;  they  were  religicnis  institu- 


tions, and  it  tiirned  entirely  upoB 
that,"  per  Lord  CkuHcelior,  Mr.  Viscff* 
report. 
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convert  neiglibouriiig  infidels,  censing  for  want  of  objects  (there 
being  now  no  neighbouring  infidels),  tlic  charity  must  be  applied 
de  novo.  As  to  the  other  parties,  he  could  not  now  consider  them 
as  corporations :  therefore  the  Master  must  propose  a  plan  for  the 
application  of  the  produce  of  the  estates,  according  to  the  inten- 
tions of  the  testator,  Mr.  Boyle  (a). 

Mr.  Mansfield  pressed  for  th^  costs  of  the  college  to  be  paid. 

Lord  Chancellor  said,  he  was  desirous  to  do  it,  but  he  did  not 
know, by  what  name  to  give  them  the  costs.  He,  after  consider- 
ation, ordered  these  costs  to  be  paid  to  their  agents. 

(a)  Sec  this  case  cited  in  Mofc^yidf^e  For  I  he  cases  upon  the  cy-fn'eM  doc- 
V.  Tkacktcelly  7  Ves.  \59.  and  The  At-  trbie,  vide  Moggiidgo  v.  *  Tkackwell^ 
torney^Germral  v.  Stepnofy  10  Ves.  *^5.      post,  517. 


Munet. 


St  C.  Davies  t.  Austen  and  Others. 

1  Fet.  jun.  S47. 

^STTto^*'*  ff^HN  RICHARDSON,  Esq.  by  will,  dated  8th  Itecemier^ 
imu^,pay?^^  1770,  gave  all  his  personal  estate  to  trustees,  in  trust,  among 

twenty.one,  to  Other  legacies,  to  pay  to  fViUiam  Horatio  Green  (an  infant)  by  the 
^  infant,  or  for  description  of  Master  William  Horatio  Green,  son  of  Richard 
forexproiMDeces-  ^^^^»  lEs^.  £500,  and  directed  that  such  of  his  legatees  as  mi^t 

be  infants  at  the  time  of  his  decease  should  receive  interest  at  die 
rate  of  £5  per  cent,  till  their  respective  legacies  should  be  paid, 
M'hich  he  desired  might  be  to  the  boys  at  the  age  of  twenty-one 
years,  ^c. ;  and  appointed  the  defendant,  his  daughter,  dame  Ann 
Austen,  and  others,  executors,  and  died  without  revoking  his  will. 

In  the  year  1780,  the  legatee  William  Horatio  Green,  went  io 
the  East  Indies,  being  then  still  an  infant,  and  soon  after  his  attain- 
ing his  age  of  twenty-one  years  sold  his  legacy  of  £500  under  the 
will  of  his  grandfather  jRtcAardlson,  to  the  plaintiff  for  5,000  ru-' 
pecs,  being  equal  in  value  to  £625  sterling,  and  made  an  assign* 
ment  and  letter  of  attorney  for  the  receipt  of  the  same  from  the 
executors,  who  refusing  to  pay  the  same,  for  the  reasons  in  the 
answer  stated,  the  present  bill  was  filed. 

The  defendants  stated  in  their  answer  that  Richard  Green,  the 
father  of  the  legatee  William  Horatio  Green,  having  died  intestate 
and  Martha  Green  his  mother  having  given  up  her  own  jointure 
and  provision,  for  the  benefit  of  her  husband's  creditors,  the  legatee 
William  Horatio  Green,  had  no  other  provision  than  the  legacy  of 
£500,  and  an  equal  stiare  with  a  brother  and  sister,  in  £670  three 
per  cent,  annuities,  upon  the  death  of  his  mother,  who  having  mar* 
ried  tlie  reverend  Thomas  Jones,  he  had  before  the  year  1780,  ex- 
pended in  cloaths,  schooling,  S^c.  for  the  legatee,  the  sum  of  £150, 

and 
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ud  did  afterwards,  with  the  approbation  of  tKe  executrix,  place  17dO> 

the  legatee  with  the  captain  of  an  English  vessel  trading  to  Ame"  ^-^-*^ 

rica,  and  afterwards  the  legatee  taking  a  dislike  to  that  way  of  life,  Davie* 
he  gave  the  captain  a  sum  of  money  to  release  his  engagement,  Auitem. 
amounting  together  to  a  sum  exceeding  £100.  That  afterwards 
the  legatee  having  shewn  an  inclination  to  a  military  life,  Mf . 
Jones,  with  the  approbation  of  the  executrix,  placed  him  at  Mr. 
Lochee^s  military  academy,  and  paid  for  expences  there  the  sum  of 
i£lOO,  and  an  opportunity  having  offered  of  sending  the  legatee 
with  advantage^  in  the  service  of  the  Company  to  India,  he  fitted 
hilQ  out  for  Itidia,  and  in  the  expencejs  of  sending  and  paying  for 
hit  passage,  and  also  providing  him  with  money  for  his  immediate 
expences  there,  £20Q  were  expended,  in  the  whole  amounting  to 
•f6oO,  which  the  executors  conceived  were  necessarily  and  pro- 
perly laid  out  for  his  maintenance  and  advancement,  and  in  conse* 
quence  whereof,  he  had  given  a  receipt  to  Mr.  Jones,  for  the  sum 
of  ^500,  and  had,  before  he  sailed  for  India,  made  a  will,  whereby 
"C  had  given  the  said  sum  of  ,£500  to  him ;  they  also  further 
stated  that  the  interest  had  been  paid  to  the  legatee's  mother  whilst 
ske  continued  unmarried,  for  his  maintenance,  and  afterwards  to 
her  husband,  the  said  Thomas  Jones. 

Mr.  SoUcitor-General  for  the  planitiffs,  insisted  that  in  this  case 
the  Court  could  make  no  allowance  for  the  sums  beyond  the  inte- 
rest expended  in  the  maintenance  or  provision  for  the  legatee,  even 
if  he  were  now  suing  for  the  legacy ;  much  less  against  an  imiocent 

lisigoee,  who,  it  appeared,  had  paid  a  full  price  for  the  assignment 

of  this  l^acy. 

Mr.  Attornetf'General  and  Mr.  Sutton,  for  the  defendants,  the 
executors,  argued  that  these  were  sums  of  money  paid  for  neces- 
•arj  expences,  and  for  hii  provision  in  the  line  of  life  in  which  he 
stood :  that  in  some  cases,  executors  had  been  held  justified  in  pay- 
ii^  legacies  to  infants  themselves,  as  in  Phillips  v.  Paget,  2  Atk* 
80.  and  that  money  laid  out  in  a  child's  education,  has  been  allow- 
ed out  of  the  principal  of  a  legacy  {Barlow  v.  Grant)  1  Vern.  255.  £  180  J 
mud  was  considered  as  most  advantageous  and  beneficial  to  the  in- 
fant ;  that  if  a  person  lends  money  to  an  infant,  which  is  paid  by  ' 
him  for  necessaries,  the  person  lending  shall  stand  in  the  place  of 
the  creditor,  and  that  as  in  this  case  the  second  husband  of  the 
mother  was  not  bound  to  provide  for  him,  the  executors  supplying 
hi^  wants,  stand  in  the  place  of  any  other  person  who  might  supply 
him  with  necessaries,  and  as  the  plaintiff  is  only  an  equitable  as- 
signee, he  can  only  be  entitled  to  stand  in  the  same  situation  with 
the  infant  himself,  and  is  consequently  liable  to  those  demands  to 
which  the  infant^  himself  is  liable,  marloxv  v.  Pitfield,  1  P.  W. 
558. 

Lord 
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Lord  Chancellor  said,  the  plaintiff  did  not  argue  the  case  higher 
than  if  it  was  tlie  infant  himself  who  sued.  Every  one  who  takes 
an  assignment  of  a  chose  in  action  gives  credit  to  the  assignor  that 
there  is  no  lien  upon  it  (a). 

But  in  this  case  his  Lordship  was  not  satisfied  that  it  was  for 
necessaries;  in  particubr  he* thought  the  £100  to  the  American 
trader  was  too  much. 

He  therefore  decreed  the  legacy  to  be  paid,  with  interest  from 
the  legatee  attaining  his  age  of  twenty-one  {b)  (c). 

(a)  That  the  assignee  of  a  chose  in  (ft)Dcfcndant  decreed  to  pay  ^500 

4Ution  takes  it  liable  to  all  the  equity  with  interest,  at  4  prr  cent,  from  the 

that  it  was  subject  to  ill  the  bauds  of  time  he  came  of  age.    Costs  refused— 

the  assignor,    vide  Colea  v.  JoneSf  2  (fVaci/.) 

Vern.  69«.  and  Mr.  Raithby's  note.  (c)  As  to  the  principal  point  in  the 

Turton   v.  Bntson,  ib.  764.    Hill  v.  cause,  vide  Cooper  v.  Thornton^  post, 

Cailliwelf  1  Ves.  122.    Cator  v.  Burke,  186. 
ante,  vol.  i.  434. 


ttiLL,  Bart.  V.  Brouohton,  Bart. 


Aehati^^as 
Made  raisablc 
%hen  A.  or  his 
Sisoe  should  come 
into  possession ; 
M  jointress  who 
liiid  an  estate  for 
life,  conveyed  to 
■  trustee,  in  order 
to  enable  i4. (who 
was  tenant  in  tail 
in  Remainder)  to 
suffer  a  recovery, 
which  ha  did. 
Having  such  an 
interest  as  ena- 
bled him  to  suffer 
•  recovery ;  held 
hy  Lord  Ckaneel' 
wr  to  be  coming 
into  possession 
within  the  terms 
of  the  deed,  and 
to  make  the 
charge  raisable. 

£181  ] 
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Y  indentures  of  lease  and  release  of  10th  and  11th  August, 
1727,  made  between  Sir  Thomas  Delves,  Bart,  and  Dame 
Rhodoy  his  wife,  of  the  first  part ;  John  Brousrhton,  Esq.  and 
others,  of  the  second  part ;  and  Thomas  Boulby  Skrymshire,  Esq. 
and  others,  of  the  third  part ;  the  manor  of  Daddington  ^"as  (inter 
alia)  conveyed  to  the  trustees  of  the  second  part,  to  the  use  of  Sir 
IViomas  Delves  for  life,  remainder  to  the  heirs  male  of  Sir  Thomas 
Delves,  remainder    to  Dame  Rhoda  for  life,  remainder  to  the 
trustees  to  raise  ^5,000  for  Jane  Broughton,  an  infant,  grand- 
daughter of  Sir  Thomas  Delves  (afterwards  Jane  Hilly  wife  of  Sir 
Rowland  Hilly  and  mother  of  the  plainuff )  remainder  to  the  trus- 
tees of  the  third  part,  for  1000  years,  upon  the  trusts  after  ex« 
pressed,  remainder  to  Sir  Brian  Broughton,  Bart,  since  deceased, 
brotlier  to  said  Jane  Broughton,  remainder  to  the  trustees  of  the 
third  part,  to  preserve  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  Sir  Brian  Broughton,  in  tail  male ;  and  the 
said  itidcnture  contained  a  proviso,   that  whensoever  Sir  Brian 
Broughton,  or  any  issue  of  his  body,  according  to  the  limitations 
aforesaid,  shall  come  to  and  be  seised  of  the  present  and  immediate 
use  and  estate  of  freehold  in  possession,  of  and  in  the  said  manor 
of  Daddington,  expectant  on  the  said  term  of  1000  years,  hereia 
limited  to  tlie  said  trustees  (of  the  third  part)  and  the  said  Jane 
Broughton,  or  any  issue  of  her  body  shall  be  then  living,  then  the 
said  manor,  S^x.  should   stand   charged  with  the  further  sum  of 
£5,000,  to  be  paid  unto  the  said  Jane  Broughton,  or  such  her 
issue,  within  two  years  after  the  said  Sir  Brian  Broughton^  or  his 
issue,  should  come  to  and  be  in  possession  of  said  manors^  S^c, ; 

and 
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%iid  the  said  term  of  1000  jears  was  limited  to  the  said  trustees         1790. 
(of  the  third  part)  for  the  purpose  of  securing  the  same;  but  the         ^-^'^ 
said  £5,000  was  not  to  be  raised  during  the  life  of  Dame  Rhoda         ^f**^ 
Delves. 

Sir  Thomas  Delves  died  4th  September,  1727,  without  leaving 
i«sue  by  Dame  Rhodu,  by  which  all  the  limitations  previous  to  that 
to  the  trustees  (of  the  second  part)  became  determined,  except  the 
life  estate  of  Dame  Rhoda  Delves,  by  which  the  trustees  (of  the 
second  part)  were  empowered  to  raise  the  first  sum  of  ^5,000  for 
icm  Broughton :  the  said  ^5,000  was  accordingly  raised,  and 
paid  under  a  decree  of  the  Court,  and  the  same  was  settled  on  the 
marriage  of  the  said  Jane  Broughton  with  Sir  Rovcland  Hill ;  in 
which  settlement  was  also  a  provision,  that  the  further  sum  of 
£5flOO,  if  it  should  become  due,  should  also  be  applied  to  uses 
therein  declared. 

A  new  settlement  of  the  estate  was  afterwards  made,  in  1743, 
under  which  a  like  term  of  1000  years  was  limited  to  the  trustees 
of  the  third  part,  in  the  former  settlements ;  remainder  (subject  to 
Dame  Rhoda's  life  estate)  to  Sir  Brian  Broughton  for  life,  sans 
waste ;  remainder  to  trustees,  to  preserve  contingent  remainders ; 
remainder  to  Brian  Broughton  (afterwards  Sir  Brian  Broughton 
Dehes)  then  only  son  of  dir  Brian  Broughton,  in  tail ;  remainder 
to  the  second  and  other  sons  of  the  first  Sir  Brian  Broughton,  in  [  ^^^  ] 
tail,  with  remainder  over;  and  the  uses  of  the  1000  years  term 
were  declared  to  be  as  before. 

Sir  Brian  Broughton  died  1 1th  August,  1744,  in  the  life-time  of 
Dime  Rhoda,  leavmg  two  sons,  viz-  Brian  Broughton  (afterwards 
Sir  Brian  Broughton  Delves)  and  Thomas  Delves,  now  Sir  Thomas 
Broughton,  Bart,  (a  defendant). 

Sir  Brian  Broughton  Delves,  upon  the  death  of  his  father,  be- 
came tenant  in  tail  in  possession,  of  several  of  the  estates  com- 
prised in  the  indenture  of  17^7  and  1743,  but  with  respect  to  the 
manor  of  Daddington,  8^c,  which  was  settled  on  Dame  Rhoda  for 
life,  he  became  tenant  in  tail  in  remainder  expectant  on  the  deter- 
mination of  her  estate  for  life,  and  subject  to  the  trust  term  of 
1000  years ;  and  the  said  Sir  Brian  Broughton  Delves  suffered  a 
recovery  of  the  said  estate,  and  in  order  to  enable  him  so  to  do, 
by  indenture  of  27th  and  28th  August,  1762,  Dame  Rhoda  con- 
veyed her  estate  to  Sir  Rowland  Hill,  in  trust,  to  convey  the  same 
to  Sir  Brian  Broughton  Delves ;  and  Sir  Rowland  Hill  joined  in 
m  conveyance  with  Sir  Brian  Broughton  Delves,  to  make  a  tenant 
to  the  freehold. 

Sir  Brian  Broughton  Delves  entered  in  pursuance  of  the  deed, 
and  died  17th  January,  1766,  without  issue,  leaving  his  brother^ 
Thomas  Delves  (now  the  defendant,  Sir  Thomas  Broughton)  his 
lieir  at  law,  and  having  made  his  will,  dated  21st  May,  1764,  and 
thereby  devised  his  estates  in  the  county  of  Chester  to  trustees,  to 
the  use  of  his  brotlier  (now  the  defendant  Sir  Thomas  Broughton) 
Vol.111.  m  fo^ 
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179Q*         ^  life,  remainder  to  trustees  to  preserve,  S^c.  remainder  t<>  tfi«r 

v«!vw  first  and  other  sons  of  his  said  brother,  in  tail  male,  with  re* 

^^^^.         mainder  over. 

Biu>uoBTOM«         Dame  Rhoda  Delves  died  17th  January,  1772,  and  Dame  Janit 

*     Hill  died  17th  December,  1773,  leaving  Sir  Rowland  Hill,  her 

husband,  the  plaintiff,  and  her  eldest  son,  and  other  children^  sar^ 

viving  her. 

Sir  Rowland  Hill,  claiming  to  be  equitably  entitled  to  the  fiir^ 
ther  sum  of  £5,000,  so  provided  for  the  said  Dame  Jane  Hill,  by 
indenture  of  2gth  September,  1780,  between  Sir  Thomas  Brought 
[  183  ]  ton,  of  the  one  par^  and  Sir  Rowland  HUl,  of  the  other  par^ 
reciting  the  deatlis  of  the  several  parties ;  and  that  Sir  Rowland 
Hill,  as  representative  of  his  wife,  and  in  her  right,  was  become 
entitled  to  the  £5,000,  Sir  Thomas  Broughton  made  a  chaige  of 
the  £5,000  on  his  estates. 

Sir  Rowland  Hill  died  7th  August,  1783,  having  made  his  will, 
and  a  codicil  thereto,  and  thereby  declared  that  the  provisions  he 
bad  made  for  his  younger  children  were  in  satisfaction  for  their 
portions  under  his  marriage  settlement ;  he  gave  the  residue  of  his 
personal  estate  to  the  plaintiff,  and  made  him  executor,  by  which 
plaintiff  became  entitled  to  the  £5,000. 

Sir  Thomas  Broughton  has  issue.  Delves  Bronj^hton,  his  ieldest 
son,  who,  as  first  son  of  the  body  of  Sir  Thomas  Broughton,  was 
tenant  in  tail,  under  the  will  of  Sir  Brian  Broughton  Uehes;  and 
Sir  Thomas  Broughton,  and  Delves  Broughton,  have  suffered  a  re* 
cpvery  of  the  estates  to  themsdves  in  fee-simple. 

The  term  of  1000  years  has  vested  in  the  defendant,  John  HilL 

The  plaintiff  applied  for  payment  of  the  £5flOO,  and  Si# 
Thomas  Broughton  having  revised  to  pay  the  same,  the  present 
bill  was  filed,  praying  that  the  sum  might  be  raised  from  the  estate 
charged  therewith,  and  paid  to  the  plaintiff. 

The  defendants,  Sir  Thomas  Broughton  and  Dehes  Broughton^ 
by  their  answer,  said,  that  the  security  executed  by  Sir  Thomas  to 
Sir  Rowland  Hill,  for  the  £5,000,  was  executed  under  a  mistake, 
Kid  therefore  ought  not  to  bind  the  estates,  unless  die  same  were 
chargeable  therewith  under  the  indenture  of  the  11th  ^ogtifl, 
1727,  and  insisted,  that  under  the  circumstances  of  the  case,  the 
said  sum  was  not  now  to  be  raised  by  virtue  of  the  clauses  in  the 
indenture  of  release  of  11th  April,  1727- 

The  question  was,  whether  the  event  had  happened,  upon  whidi 
the  sum  was  to  be  raised,  t.  e.  whether  Sir  Brian  Broughton,  or 
any  issue  of  his  body,  had  come  to  and  been  seised  of  the  present 
and  immediate  use  and  estate  of  freehold  in  possession,  in  the  ma- 
nor of  Daddington,  according  to  the  limitations  in  that  deed,  the 
plaintiff  contending  that  the  event  had  happened,  the  defendant 
[  184  ]  that  it  had  not,  and  that  Sir  Brian  Broughton  Delves  did  not  come 
into  possession  under  the  limitations  of  the  deed,  but  that  tlie  re- 
covery having  been  suffered  in  the  life-time  of  Dame  Rhoda,  Sir 

Brian 


IN  TBB  High  Court  of  Chancert.  194 

Brim  Broughton  Dehes  became  sebed  of  the  estates  in  fee-simple         I790(. 
m  reanaiDder,  after  the  estate  for  life  of  Dame  Rhoda,  and  that         wv«^ 
lie  *Sir  Thomas  did  not  at  her  death  become  seised   under  ike         ^^^ 
mdetttures  of  17%7  or  1748,  but  by  virtue  of  the  recovery  suffered    brouobtoit* 
hy  S^  Brian  Broi^hton  Delves  ana  his  wilL 

* 

Mr.  jittomey-General,  for  the  plaintiffs,  contended — that  iil 
^caae  SirBf^  Broughton  had  come  into  possession  of  this 
estate,  within  the  intent  and  meanine  of  the  deed,  that  it  is  not 
smiveraally  true  that  a  person  who  suffers  a  recovery  obtains  a  new 
^stite^  that  here  he  derived  his  power  of  suffering  the  recovery 
ftom  the  estate  tail,  and  therefore  the  coming  to  the  estate  tail  was 
flofficient  to  make  him^liable  under  the  deed. 

There  is  a  case,  1  Wik.  66.  {Martin,  on  the  demise  of  Tre^ 
^gusmell  V.  Sirachany  (a)  vrfiich  shews  that  a  person  who  suffers  a 
iccovary,  shall  not  always  be  considered  as  taking  a  new  estate, 
but  tlmt  the  estate  shall  go  to  the  old  uses ;  in  that  case  a  dbtino- 
tioB  was  taken  between  an  estate  by  descent,  and  one  by  purchased 
la  the  present  case,  the  act  done  is  the  act  of  the  remainder-man> 
wlia  would  fay  his  own  act  destroy  the  charge.  Courts  of  equity 
kaive  gosea  great  way  in  cases  of  this  kind.  Where  an  iafiuit  has  a 
tB^i^  and  die  fee  descends,  and  the  infimt  disposes  of  the  term,  it 
li  net  consklered  as  a  merger  of  the  term.  Powel  v.  Morgmn, 
S¥enK.90.  TAomas  v.  £i^msA,  S.  B.  348.  (6).  So  with  respect 
la  die  interpretation,  as  to  coming  in  under  certain  persons  or 
liaiitalimM;  if  there  be  an  intimate  connection  between  the  acts^ 
it  is  held  to  be  a  coming  in  under  the  limitation,  Doagl.  733*  So, 
within  die  meaning  of  this  proviso,  a  person  who  took  an  estate 
tail,,  aad  thence  acquired  the  ability  of  gaining  the  fee,  must  be 
fadd  ia  bava  con^e  in  under  the  limitations. 


.  Mr*  Sofiaier^M€ra/and  Mr.  Campbell^  for  &e  defendants.— 
In  die  present  case,  Sir  Thomas  Broughton  is  reduced  to  the  state 
of  a  meie  tenant  for  life.  The  estate  derived  under  the  recovery, 
ia  as  mHch  a  new  estate  as  if  die  recovery  bad  been  made  to  a 
in  &e,  who  had  afterwards  dievised  to  Sir  Thomas 


(p)  This  c^l^rfttcd  case  U  also  re<  MSS4  in  t)ie  British  Mvmmn,  No.  7S* 

peirted  9  Stfa.  1179.  bat  the  best  ac«  The  opinion  of  tbe  Judges  was  deli- 

ceaat  of  it  is  in  5  T.  R.  107.  n.  where  yered  by  WiOety  C.  J.  which  is  printed 

Ika  Jvd^mont  delivered  in  the  Court  of  in  bis  reports,  p.  444.    It  appemrs  from 

MI^B^l^  LUf  C.  J.  is  given  at  len^li,  the  same  number  of  the  Unrgruvf  MBSk 

It    desc^es    the  greatest  atteotion,  that  the  defendant,  and  all  the  beirf 

as' eoBtaining   one  of  the  most  hi-  of  Mr.  Banks,  ex  parte  potoniS,  were. 

■ioMis  aad  masteily  accounts  of  the  alfeev  the  jndgmelit  in  the  ttmte  of 

doctrine  of  ComuMNi  Recoveries  in  ex-  Lords^  discovered  to  be  aliens,  and 

iMoce.   There  was  afterwards  a  w|it  fresh   ejectanents  were    accordingly 

m  error  to  the  H^um  tf  LardSy  6  Bro.  brought,  of  which,  however,  there  is 

P.  C  ed.  Toml.  S19.  where  tlie  case  no  account.                                    ^ 

was  very  elaborately  argued  by  Mr.  (b)  For  the  cases  upon  this  subject, 

HesAeji^  afterwards  Lord  Nortibiii^oN,  vide  the  Edttor^s  note  to  Ijurd  Comp- 

isr  tlie  defendants.    A  copy  of  his  ar«  ten  v.  Oxendtn,  post,  vol.  iv.  403. 
will  be  Ibund  in  H§rgnn>^s 

M  £                               Broughton 


i 
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179^         Brougkion  for  life.     Lady  //tV/ was  only  to  have  the  £5fiOO  ki 

2^^*^  particular  events;  if  the  Broushton  family  did  not  come  into  the 

•  p    .  immediate  use  and  possession  of  the  estate,  she  was  not  to  lake,  it 

BaovGUTOM*     was  only  upon  the  event  of  their  coming  into  such  immediate  use 

and  estate  of  freehold  in  possessioti^  that  the  lands  were  to  be 
charged  with  the  further  sum  of  ^5,000.  If  Lady  Rhoda  had 
surrendered  her  life  estate.  Sir  Brian  Broughton  would  have  been 
in  possession,  and  then  the  charge  of  £5,000  would  have  taken 
place;  but  Lady  Rhoda  conveyed  her  estate  in  such  a  way  as  not 
to  bring  forward  Sir  Brian  Broughton  s  estate.  If  the  uses  of 
the  recovery  had  been  to  a  purchaser,  the  case  provided  for  could 
certainly  not  have  been  held  to  have  arisen,  because  it  would  not 
have  been  within  the  limitation.  Tlien  why  should  not  the  power 
of  the  parties  be  as  great  to  bar  Lady  Hiirs  claim  on  the  estate, 
'  as  the  subsequent  limitations  after  the  estate  tail  ?  Then  the  ques- 
tion is,  whether  this  has  not  been  done  by  having  reduced  Sir 
Thomas  Broughton  to  a  mere  tenant  for  life.  According  to  the 
words,  Sir  Brian  Broughton  or  bis  issue  were  not  only  to  be  seised 
of  the  estate,  but  were  to  come  to  the  possession,  and  to  be  in 
possession  of  the  immediate  use,  and  the  money  was  to  be  raised 
within  two  years  after.  If  a  power  of  jointuring  had  been  given 
to  Sir  Brian  Broughton  in  these  words,  the  recovery  would  bave 
barred  it.  Dame  Khoda's  conveyance  to  Sir  Rowland  Hiii,  kept 
her  estate  alive.  If  the  settlor  had  meant  the  chaise  to  take  place 
if  Sir  Brian  Broughton  came  to  it  quocunque  modOf  it  would  have 
been  easily  done  so  as  to  answer  that  intention ;  but  he  looked  ta 
Pame  Rhoda'9  estate  being  spent. 

•  Lord  Chancel/or,  during  the  argument,  and  at  the  dose  of  it, 
spoke  to  the  following  effect. — ^The  question  is,  wliether  be  did 
not  come  into  possession  within  the  limitations :  the  uses  of  the 
recovery  springing  from  his  estate,  can  he  take  them,  sind  qualify 
himself  as  not  being  in  possession  ;  if  the  estate  was  entirely  gone 
by  the  concurrence  of  the  party,  I  think  the  charge  would  accrue. 
The  question  is,  whether  a  stranger  can  be  deprived  of  the  bounty 
of  the  settlor,  by  the  act  of  the  tenant  for  life,  and  tenant  in  tail. 
The  case  from  Douglas  goes  upon  much  larger  words.  The 
charge  here  would  be  raisable  during  Lady  Rhoda*B  life,  or  within 
two  years.  The  only  question  is,  whether  a  person  who  conveys 
^n  estate  is  not  to  be  considered  as  in  possession.  If  there  had 
[  186  J  been  a  forfeiture  or  a  surrender,  the  tenant  in  tail  would  have  come 
into  possession  ;  his  coming  in  by  fine  and  recovery  is  the  same 
thing;  the  tenant  for  life  and  the  tenant  in  tail  joining  makes  no 
difference. 

The  charge  must  be  raised,  with  interest  at  £4  per  cent,  from 
two  years  after  the  death  of  lady  Rhoda. 


COOPBR 
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Cooper  v,  Thornton.   , 

AN  appeal  from  the  decree  at  the  RoIIs^  reported  ante^  P«  9^.  A  legacy  given  to 
where  the  case  is  stated.  *^  A.  to  be  divided 

between  himself 

Mr.  Mansfield,  Mr.  Seluyriy  and  Mr.  Cooke,  for  the  appellant^  the  execntor^ays 
argued — that  his  Honour's  decree  was  erroneous^  and  the  payment  the  legacy  to /I.  it 
to  the   father  was  a  bad  payment ;  no  trust  was  reposed  in   the  diT^hiL^'tiie 
£idier  by  the  testator^  who  intended  his  executor  to  divide  the  fund,  e&ecut^. 
which  was  more  extensive  in  its  objects  than  merely  the  father  and 
his  children.     ^Jlie  word  used  is  familt/,  which  is  more  extensive 
than  children ;  all  the  children  except  Henrietta  were  adult,  as  to 
them  there  cannot  be  a  pretence  that  the  payment  to  the  father  was 
good ;  all  the   cases  agree   that  such  a  payment  is  bad^  Dagley  v. 
Tolferry  was  not  the  first  case  upon  the  subject,  there  had  been  a 
former  decision  to  the  same  purpose,  in  Strictland  v.  Hudson, 
3  Ch.  Rep.   168.     The  decree   is   rightly  reported   in  Dagley  v. 
Tolfern/y  it  is  agreeable  to  the  fiegister*s  book  (a).     Cunningham 
1.  Harris^  in  the  £xchec[uer,  29th  J ?i we,  1768,  was  as  follows: 
Robert  Harrison  made  his  will  5th  Maif^  1768,  and  bequeathed 
the  sum  of  <£100  to  the  plaintiff  Maria,  by  the  description  of  his 
nephew's  daughter  Maria  Harrison,    and  appointed  Christopher 
Uarrison  and  Richard  Harrison  executors,  who  are  both  dead, 
and  the   defendants  were  the  executors  of  the  survivor.     The  ex- 
ecutors long  since  paid  the  legacy  to  the  father  of  Maria  Cunning- 
ham (the  plaintilT)  she  being  an  infant  at  the  time  of  the  death  of 
the  testator,  and  the  father  executed  a  release  or  discharge  of  the 
l^cy :  the  executors  admitted  assets  in  their  hands  sufficient  to 
answer  the  legacy,   if  the  former  payment  was  not  good,    but 
strongly  insisted  upon  the  hardship  of  the  case,  more  particularly 
as  the  plaintiff  Maria  took  considerable  benefit  under  the  will  of 
lier  father ;  to  this  it  was  answered,  that  the  payment  to  the  father 
was  bad,  and  although  the  plaintiff  Maria  took  benefit  under  her 
fuber's  will,  yet  his  executrix  had  wasted  the  assets,  and  that  benefit        £  ^87  ] 
would  not  prove  effectual,  and  that  freehold   and  copyhold  pro- 
perty which  the  plaintiff  Maria  became  entided  to  upon  the  death 
of  the  father,  did  not  accrue  to  her  by  his  will,  but  by  settlement. 
The  Court  expressed  great  reluctance  in  establishing  the  demand 
made  by  the  bill  for  this  legacy,  but  said,  the  rule  was  now  firmly 
settled,  that  a  legacy  to  an  infant  cannot  be  paid  to  the  father,  and 
they  decreed  that  the  defendants,  out  of  the  assets  of  the  tes- 
tator in  their  bands,  pay  to  the  plaintiff  the  legacy,  with  interest 
after  the  rate  of  4  per  cent,  and  the  plaintifi^'s  costs.    This  is  a  de- 
cisive judgment  on  the  subject.     In  the  present  case  the  father  was 
insolvent,  and  the  money  seems  not  to  have  been  paid,  but  allowed 

• 

^4)  Vide  Lord  ^/ran/f/s  obserTatious  on  Dagley  v.  Toljcvnjy  4  Ves.  3C7.  cticq. 

out 
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out  of  a  debt  he  owed  to  the  testator.  His  Honour  rdied  on  the 
word  himself,  but  there  can  be  nothing  stronger  in  the  word  Aim- 
se/fihwa  him,  and  if  it  had  been  to  be  divided  between  him  and 
his  family,  the  executor  must  have  made  the  division.  But  if  the 
bill  should  have  been  dismissed,  it  should  not,  in  so  doubtiiil  a 
case,  have  been  with  costs;  there  was  ambiguity  enough  in  the  case 
to  justify  the  filing  of  the  bill. 

Lord  Chancellor. — The  question  is,  whether  the  testator  meant 
to  charge  the  executors  with  payment,  or  be  meant  to  discharge 
them  upon  payment  to  the  father. 

It  is  true,  that  where  the  gift  is  generally  to  the  children,  it  is  a 
charge  on  the  executor.  It  is  a  difficulty  imposed  upon  him,  to 
have  a  sum  of  money  to  pay  to  children. 

In  the  present  case,  I  can  understand  the  testator  no  other  way 
than  that  he  meant  to  discharge  the  executors ;  and  that  it  should 
be  paid  to  the  father  to  divide  it  among  them. 

If  it  had  been  expressly  given  to  him  to  divide  it  according  to 
Ins  discretion^  the  payment  to  him  would  be  a  good  payment. 

I  think  in  this  case  the  father  might  have  sued  for  this  legacy  in 
the  Ecdenasticai  Court,  and,  according  to  the  late  deteroiinattonsj 
might  have  brought  an  action  (a). 

Decree  affirmed  {b). 


(a)  These  delermiiiatioiit  f  iKMM  v. 
HiU^  Cowp.  284.  and  Hawkes  ▼.  Am*. 
den,  ib.  289.)  were  mfterwards  over* 
nded  in  DeOu  v.  iShntf ,  5  T.  R.  690* 


(b)  See  a  similar  detetmimitioD  io 
KofrtiMOfi  V.  Tickelif  8  Ves.  14t.  VUht 
also  Lee  v.  Bhnm,  4  Ves.  S67. 


tl88] 

Copyhold  estate 
shall  not  pass  by 
general  detci^ 
tion,  where  there 
is  freehold  to  sa- 
tisfy the  words, 
though  it  had 
Been  supposed  to 
be  freehold,  and 
the  first  derise 
was  for  payment 
of  debts,  and  then 
given  to  ayoonger 
child  otherwise 
provided  for. 


LiNOOPP  V.  EfiORALL. 

rjnHOMAS  EFETTS,  by  his  will,  devised  and  bequeathei! 
-^  unto  Thomas  Fisher  and  Richard  Archer,  all  and  every  Ida 
messuages,  cottages,  lands,  tenements,  hereditaments,  and  real 
estates  whatsoever,  situate  and  being  widiin  the  parishes  of  North* 
end,  Kni^htcot,  and  Shottery,  or  either  of  them,  in  die  coun^ 
of  Warwick,  and  also  all  and  every  his  messuages,  cottages,  landi^ 
tenements,  and  hereditaments,  situate  in  Sardon,  ShareshMl,  Pel^ 
sail,  Essington,  or  Chisfyn  Hay,  in  the  forest  of  Carmack,  iq 
the  county  of  Stafford,  and  also  all  other  his  messuages,  cot- 
tages, lands,  tenements^  and  hereditaments,  and  real  estate  what* 
soever,  situate,  lying,  and  being  in  the  counties  of  Warwick  and 
Stafford,  or  elsewhere  witlun  the  kingdom  of  Great  Britain,  not 
settled  in  jointure  upon  his  wife,  with  dieir  and  eveiy  of  thehr  ab* 
purtenances,  in  trust,  to  sell  and  dispose  of  the  same  to  pay  hii 
debts  and  legacies^  aiid  then  gave  his  penonai  estate^  in  tmsv  <o 

be 
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sold  for  the  same  purposes.     And  the  clear  surplus  of  the  pro^         1790« 
ace  of  the  real  and  personal  estate,  after  debts  and  legacies  paid,  wvw 

^o  be  invested  in  government  security,  and  the  interest  to  be  paid        Lindopp 
*o  his  wife  for  life,  and  the  principal   to  his  daughter  jinne,  and        Eborall. 
^e  issue  of  her  body,  if  she  attain  twenty-one,  and  in  default,  to 
Mns  son  Thomoi  Evetts,  in  like  manner,  and  in  default  over. 

The  testator  died,  leaving  Thomas^  his  heir  at  law  and  custo- 
^nary  heir,  (who  married  the  defendant  Mary)  and  jinne,  the 
plaintiff  in  the  revived  bill,  who  claimed  a  small  copyhold  in  Pe/- 
Mallf  of  about  £7  a  year,  under  the  will,  having  attained  twenty- 
one. 

The  defendant  Mary,  the  widow  of  Thomas  Evetts^  the  de- 
ceased son  of  the  testator,  claimed  it  under  a  settlement  made 
upon  her  marriage  for  her  life,  with  a  power  of  disposing  of  it, 
given  by  the  settlement,  in  default  whereof  it  was  limited  to  tlie 
right  heirs  of  her  husband. 

It  was  charged  in  the  bill,  and  admitted  by  the  answer  of  Maru, 
that  in  ]  722,  this  copyhold  was  purchased  by  Thomas  Evetts,  the 
grandfather  of  the  testator,  and  surrendered  to  him  in  fee,  and  he  (  189  ] 
was  duly  admitted,  that  from  him  it  descended  upon  Barlow  Evetts 
his  son  and  lieir,  who  was  never  admitted,  and  from  him  upon 
ITumas  the  testator,  as  his  son  and  heir  at  law,  and  be  was  never 
admitted.  That  Thomas  made  the  devise  before  stated,  and  had 
fireehold  estate  situate  in  PelsalL  Thomas  had  lately  discovered 
it  was  copyhold,  had  been  admitted,  and  had  surrendered  to  the 
uses  of  the  settlement. 

The  bill  prayed,  that  the  copyhold  might  be  decreed  to  pass  by 
the  will. 

Mr.  Solicitor'General,  and  Mr.  Simeon,  for  the  plaintiff. — ^The 
only  question  is,  whether  this  copyhold  estate  would  pass,  in 
equity,  for  the  payment  of  debts,  and  for  the  purpose  of  giving  it 
to  jifUie  the  younger  child.  There  is  not  a  doubt  of  the  testator's 
intention,  and  that  he  thought  it  was  a  freehold  estate,  and  meant 
to  pass  it.  And  it  is  strictly  tdthin  the  rule  for  supplying  surren- 
ders, being  for  the  payment  of  debts,  and  for  a  younger  child. 
Notwithstanding  the  general  rale,  that  copyholds  shall  not  pass* 
aoiess  expressly  named  or  described,  the  Court  will  consider  them 
9S  passing  where  they  are  necessarily  implied  even  by  the  words 
'^  lands,  tenements,  and  hereditaments."  Drake  v.  Robinson, 
1  P.  W.  443.  Haslewood  v.  Pope,  3  P.  W.  323.  Mallabar  v. 
Mallaiar,  Forr.  79* 

Lord  Chancellor  (without  hearing  the  other  side)  held — that 
it  did  not  pass,  for  although,  where  the  copyhold  is  necessary  to 
pqr  debts,  it  is  held  eqoivalent  to  a  description  of  it,  yet  here  it 
fM  being  necessary  for  that  purpose,  it  should  not  pass  for  the 
further  purpose  of  going  to  the  youuger  child :  (he  Court  had  only 

held 
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beld  that,  where  the  child  was  unprovided  for^  not  where  the  ques^ 
tion  was  as  to  the  more  or  less  of  the  provision  to  which  the  in* 
tjBQtion  CQi^ld  Dever  be  held  to  apply  {a). 


(a)  A  court  of  equity  supplier  the 
want  of  surrender  to  the  uses  of  a 
will  for  three  sorts  of  persons,  wife^ 
creditor»y  children*  For  the  doctrine 
as  to  the  first,  vide  Ckafnnan  v.  Gift- 
$oUf  post,  21^9.  As  to  the  second, 
Kentish  v.  Kentish,  post,  t257.  As  to 
^e  last,  vide  Mr.  Cox's  note  to  lVait$ 
V.  BuUoBy  1  P.  W.  60;  1.  W^atkins  on 
Copyholds,  Sll.  Scriven  on  Copy- 
holds, 155.  Sugdcn  on  Powers,  34t. 
Bumbold  v.  Rumbold,  S  Ves.  65.  HiUs 
▼.  DotvntoHf   5  Ves.  563.     Blunt  v. 


QUheroWf  10  Ves.  589.  Fielding  r, 
fVinwood,  16  Ves.  90.  Gam  v.  Gam, 
ib.  268.  Sampson  v.  Samffsan,  2  V.  & 
B.  S37.  That  this  equity  is  not  ex- 
tended to  grand-children,  vide  Parrif 
v.  IVhiteheadj  6  Ves.  544.  nor  to  a 
natural  child,  Cricket  v.  Dolby,  3  Ves. 
10.  in  which  two  cases  the  former  au* 
tliorities  are  collected.  As  to  the  doc^ 
trine  of  the  Court,  with  respect  to  the 
provision  of  an  heir  at  law  against 
whom  a  surrender  is  to  be  bupplied, 
vide  Chapman  v.  Gibson^  cit  sop. 


[190] 

liacolnrt-Inii 
HaO,llthDec, 

"HThere  parties  go 
before  tne  Master 
upon  a  reference, 
be  miist  receive 
interrogatories 
from  bothy  tboogh 
oneofthm 
shoold  not  have 
gone  into  any 
proof  in  the  for- 
mer stage  of  the 
cause. 


Hough  v.  Williams. 

npHE  bill  was  filed  to  set  aside  certain  securities  obtained  bj  tho 
'''    defendant  from  the  plaintiff. 

The  general  nature  of  the  case  was,  that  the  plaintiflF  was  a 
young  man  in  expectation  of  a  large  property  which  was  in  this 
Courts  and  having  occasion  for  money  applied  to  the  defendant, 
who  is  a  taylor,  to  help  him  to  it ;  that  on  such  application,  the 
defendant  sold  to  the  plaintiff,  at  different  times,  horses  and  catr 
tie,  at  very  extravagant  prices,  which  the  plaintiff  had  turned  into 
inoney  at  a  great  loss.  For  these  articles,  the  plaintiff  had  entered 
into  bonds  and  warrants  of  attorney  to  confess  judgment  to  the  de- 
fendant. The  bill  charged,  that  the  horses  and  cattle,  S^c.  sold^^ 
were  sold  at  prices  far  beyond  their  real  value,  and  stated  the  loss 
sustained  by  each  particular  sale :  and  the  plaintiff  bad  given  evi- 
dence of  tl)is,  but  the  defendant  had  entered  into  no  proof  as  to  it, 

Mr.  Justice  Buller  sitting  for  Lord  Chancellor,  had  made  a  de- 
cree that  the  Master  should  take  an  account  of  what  the  horses 
and  cattle  were  really  worth  at  the  time  of  their  respective  saleSj^ 
Bfid  that  the  bonds  and  warrants  of  attorney  should  stand  as  a  secu* 
rjty  only  for  what  the  Master  shojuld  find  diem  really  worth. 

When  the  parties  went  before  the  Master  upon  this  reference, 
the  defendant  offered  to  exhibit  interrogatories,  for  the  examination 
of  witnesses  to  prove  the  real  value  of  the  horses  and  cattle  at  the 
time  when  they  were  sold,  but  the  Master  refused  to  receive  them, 
Qfi  tl\e  ground  that  the  point  had  been  expressly  put  in  issue  in  the 
c^u^e,  and  the  defendant  might  therefore  have  examined  witnesses 
jto  this  point  in  the  cause. 

It 
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It  was  moved  on  the  part  of  the  defendant,  that  tlie  Master 
fiiight  be  directed  to  receive  the9e  interrogatories ;  and 

Lord  Chancellor  said— *be  could  not  conceive  how  the  Master 
could  doubt  about  it ;  for  the  decree  implied  that  the  Master  was 
to  receive  evidence  as  to  the  value :  and  directed  the  Master  to  re- 
<^ive  the  interrogatories  (a). 

{4i)See  the  fsue  of  San^ord  v.  Paulf  post,  S70,  and  the  Editor's  note  to  it. 
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IIOUGH 


Ik  parte  Warder,  in  the  Matter  of  Wuitesides,  a  Bankrupt, 

T^HE  petitioner  had  arrested  the  bankrupt  before  the  commis- 
^  sion,  and  charged  him  in  execution  after  the  commission ;  he 
never  proved  his  debt  under  the  commission ;  the  bankrupt  obtained 
his  c^ficate,  and  the  petitioner  then  applied  to  the  commissioners 
to  prove  the  debt :  which  tliey  refused,  on  the  ground  that  the  debt 
vas  discharged  by  the  creditor  having  kept  the  bankrupt  in  execu- 
tion, and  elected  that  remedy,  without  attempting  to  prove  the 
debt  under  the  commission. 
The  petition  prayed  to  be  admitted  to  prove  this  debt. 

And  Mr.  Cooke^  in  support  of  the  petition,  mentioned  Blum^ 
jidts  case,  in  '5  Rep.  to  shew,  that  where  an  execution,  by  ca.  sa. 
was  defeated  by  the  act  of  God  or  of  the  law,  the  debt  was  not 
satisfied  by  that  execution ;  and  argued  it  was  defeated  here  by  the 
act  of  the  law. 

But  Lord  Chancellor  said — the  creditor  not  having  proved  his 
4ebt  under  the  commission  (in  which  case  he  might  have  been  put 
to  his  election)  had  elected  it  to  take  his  remedy  at  law,  and  must 
Uke  the  consequences  of  it :  and 

Dismissed  thepetiiiori  (a). 


[191] 

UdcoIbVIui 
Hall,  29th  Dee^ 

ArrestlDg  the 
banknipt  before 
comniiBsion,  and 
keeping  him  in 
execution  after 
an  electioQ^ 


(a)  This  is,  probably,  the  same  case, 
as  the  one  under  tbia  name  in  Coolu?% 
ft.  !>.  7  th  edit.  149.  It  appears  by 
that  report,  that  the  petitioner  being 
|p  America,  his  ageut  here  thonght  pro- 
per to  charge  the  bankrupt.  The  com- 
mission issued  on  the  7th  of  August, 
1789,  the  bankrupt  havine  been  taken 
fai  execution  at  the  suit  of  other  credi- 
tors. The  action  was  cornmenced  in 
;,  1789,  and  in  Eatter  Term,  1790, 


the  bankrupt  was  charged  in  execu- 
tion at  the  petitioner's  suit,  llie  pe« 
titioner  did  not  arrive  in  England  tilt 
afterwards.  A  similar  'point  was  de- 
termined in  the  same  bankruptcy,  Ex 
parte  Caior,  post,  S16.  See,  upon  this 
subject,  Ex  parte  Cundall,  6  Ves.  446, 
Ex  parte  Knowell,  l3Vt'S.  192.  Ex 
parte  Parquet,  14  Ves.  493.  Ex  parte 
4rttiidel,  l8Ves.  251. 
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liiicolii'i-Imi 

Hall,  llth  Dee. 

Sd  Seal  after 

Term. 

After  an  order  to 
apeed  the  caiuey 
the  plaintiff  baa  a 
whole  term  and 
vacation  to  pro* 
ceed  in,  before 
the  bill  can  b# 
4iflausaed. 

[>w3 


M 


Manglbmam  v.  Prosser. 

'R.  Emlyn  moved  to  dismiss  the  bill  with  costs,  upon  die 
'  ground  that,  on  a  former  motion,  for  the  same  puroos^, 
6n  the  eleventh  of  last  month,  there  had  been  an  order  to  speed  the 
cause,  and  no  proceeding  had  been  had  since.  He  insisted,  that 
b^the  course  of  the  Court  there  must  be  a  proceeding  %tithm  one 
month. 

But  Xori  CAnmre/Zor  having  consulted  the  Register,  and  the  gen* 
tlemen  best  ac^uamted  with  the  practice  of  the  Court,  who  agreed 
that  the  plaintiff,  after  such  order,  had  a  whole  term  and  moH 
tion  to  proceed  in,  before  the  bill  should  be  dismissed. 

Refused  the  motion  (a)* 

plained  of  as  an  instrument  of  del^^ 
nor  is  the  production  of  the  Six  Clerk's 
certificate^  necessary  at  the  time  of 
making  the  motion  ;  it  is  snfficiefit  if 
produced  to  the  Register  before  draw« 
ing  np  the  order,  DeMgntea  t.  tiwr, 
15  Ves.  291.  put  V.  fTatts,  16  Vea. 
136.  Naylor  v.  TayloT^  ib.  1S7.  Jmdi* 
9on  ▼.  PirneUf  ib.  904.  Brown  ▼• 
Byne,  1  V.  6(  B.  310.  FuUer  ▼.  ffiOii^ 
3  V.  ^  B.  1.    Daff  ▼.  lacf,  ib*  170» 


(a)  This  practice  was  followed  in 
the  late  case  of  Finhg  v.  Wood,  1  Ves. 
ic  Bea.  499.  According  to  the  prac« 
tice,  as  recently  settled  upon  this  sub- 
ject, the  motion  to  dismiss  for  want  of 
prosecution  after  three  terms,  without 
replication,  is  of  course;  notice  be* 
ing  neither  proper  nor  necessary :  the 
inotion  cannot  be  opposed,  and  the 
plaintiff  has  not  therefore  an  oppor« 
tnoity  of  nndertaking  to  speed  the 
cause,  which  had  bc£0  much  com* 


8.C. 

[  t  F«i.  jun.  ftSir* 

LincolnVlnn 
Hall,  14th  Dec. 

A  portion  given 
after  a  lesacy, 
shall  not  bea  sai- 
tisiactionof  it^ 
where  it  is  ex- 
pressly ^Ten  in 
satisfaction  of  a 
different  daim; 
•r  where  it  is 
gWen  absolstely. 


Baugh  V.  Reed  (a). 


nPHE  testator  James  Reed,  the  elder,  had  six  children,  Jam% 
-^  Sarah,  Mary,  WiUioMj  Thomas,  and  Charlotte,  whomrere 
entitled  under  the  will  of  their  gratid-fathef  William  Martin,  opoof 
their  attaining  their  respective  ages  of  twenty-three  years,  to  two 
sums  of  £5,000  each,  making  ^10,000,  which  had  been  paid 
into  the  bank,  in  consequence  of  an  order  of  this  Court,  and  laid 
out  in  the  purchase  of  «£ll,315.  8#.  4e7.  three  per  cent.  Bank  an* 
theUinciM'  »«itic8,  i^hith  bemg  divided  into  six  parts,  came  to  £1,885.  18f. 
vnderlim^tions.  ^^d  a  fraction  of  a  penny  each ;  and  such  of  the  children  as  ha^ 
Keitbercanale.  Attained  their  agea  of  twenty^three  before  the  testator  made  his 
ipcybeasatnfac*  will,  viz.  Jamis,  Sarah,  (now  Jones)  and  Maty,  (late  Fydett^ 
■SiiirfT^Sm"  deceased),  had  applied  for  their  shares,  which  had  been  transferred 
ckarly '(pressed  ^^  ^^°^  y  ^^'^  Jomes  Reed,  (the  eldest  son)  transferred  his  sixth, 
to  be  so  intended.  4th  September,  1783,   to  the  testator  his  father;    Sarah,  Qibt 

Wkeie  the  suit  is  occasioned  by  a  diflicalty  in  discovering  the  testator's  meaoiDg,  the  costs 
skall  cone  oat  of  the  fund. 


(a)  Reg.  Lib.  A.  fol.  S35t 


eldest 
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^^sldest  daughter)  on  the  8th  of  February^  1784,  executed  a  power         1790. 
the  house  of  Escot^  Reed,  and  Co.  for  transferring  her  sixth  of         Vi^v^ 
le  said  stock ;  (but  the  same  was  a  general  power  to  accept,  re*        Bauqh 
^rave  dividends,  and  transfer,  not  naming  to  whom).    The  daiiigh*         Rbbow 
^^er  Mary,  and  her  husband,  Richard  Fydell,   by  their  marriage 
articles,  dated  24th  March,  1784,  covenanted  that  her  sixth  should 
liecome  the  property  of  her  fatlier;  and,  29th  ^pri/  following, 
5i  was  transferred  into  his  name.     William  Reed,  the  next  son, 
4th  August,  1784,  transferred  his  sixth  into  the  name  of  his  father. 
On  the  SOth  July,  1784,  the  testator  made  his  will,  (being  then 
possessed  of  £32,77 1  •  I65.  2J.  Bank,  three  per  cents,)  and  thereby 
«ve  to  his  son  the  defendant  James  Reed,  defendants  Elton  and 
Ihfion,  and  his  son  defendant  Thomas  Reed,  £8,114.  Is.  lid. 
three  per  cent*  consolidated  Bank  annuities,  part  of  his  capital 
thereto,  in  trust  to  pay  the  dividends  to  his  son  William  Reed,  for       [  193  ] 
life^  and  after  his  decease  to  divide  the  principal  among  his  chil- 
dren or  grand-children,  S^c.  and   he  gave  to  the  same  trustees 
three  like  sums  oC£8,114.  Is.  lid.  in  the  same  stock,  other  part 
•f  the  said  capiud  therein,  in  trust  for  his  son  Thomas,  and  his 
daughters  Sarah  and  Charlotte,  and  their  respective  children  and 
grand-children;  and  he  gave  to  the  same  trustees  £3,103.  9^.  of 
the  aaid  fund,  other  part  of  his  capital  therein,  for  bis  daughter 
Mary  Fydell,  (to  whom  he  declared  he  had  already  given  a  for- 
tune^ and  her  children  and  grand-children ;  and  gave  the  residue 
to  his  son  James  Reed,  whom  he  appointed  executor. 

After  making  of  the  will,  on  the  1st  SeptenAer,  1785,  (the 
testator,  being  then  possessed  of  £34,657*  14s.  2d.  Bank  three  - 
fer  cent,  annuities)  plaintiff  Charlotte  intermarried  with  plaintiff 
Isaac  Baugh,  and  by  their  marriage  settlement,  plaintiff  Isaac 
Bough,  in  consideration  of  £5,000,  in  Bank  three  per  cent,  con- 
•olimed  annuities,  which  were  to  be  accepted  by  him  as  the 
poftkm  of  Charlotte  his  virife,  and  in  satisfaction  of  her  contingent 
nsht  to  the  l^picy  given  by  her  grandfather's  vrill,  covenanted^ 
within  one  month  after  she  should  attain  her  age  of  twenty-three 
jemn,  to  release  her  share  of  the  said  legacy  to  her  Istber. 
Hie  bill  was  filed  for  the  plaintiff's  legacy  (a}^- 
And  two  points  arose,  Isl*  A  question  whether  the  portioil 
given  to  the  (Naintiff  Charlotte  Baugh  was^  pm  tanto,  an  ademp* 
tioo  or  a  satisfaction  for  her  legacy  under  her  father's  willf  2d^ 
Hie  other,  whether  the  £1,885.  18s.  which  continued  to  stand 
m  Mrs*  Jrnus^B  name,  was  her  property  or  tbe  property  of  drtr 


As  to  tins  latter  point,  a  mat  deal  of  evidence  was  read;  par* 
tieahtfiy  ^t  of  James  Reed  the  brother,  who  swore,  that  the 

(«)  The  Matter  of  theKoUs  tittinff  Jonei.    Exceptions  were  taken  toAe 

for  the  Lard  Chtmeelhrf  had  directed  report,  and  tne  cause  now  caioe  na 

the  accoontf,  and  an  enqotry  as  to  the  upon  the  report,  and  for  further  di« 

ghaM  of  Mr.  Jwm,  upon  uhlch  the  tectums* 


Hsiter  reported  against  the  defendant 


power 


19S  Cases  Aroveji  and  Determineh 

1790.         power  of  attorney  was  given  for  the  purpose  of  a  transfer  to  tlie 
wv«^  father,  which  had  not  been  made  by  mistake,  but  he  had  receiYedf 

Bavgr         the  interest  till  his  father's  death,  and  carried  it  to  his  account. 
Ruo.  On  the  contrary,   evidence  was  read  in  support  of  the  answer, 

that  at  the  time  she  executed  the  power  of  attorney,  she  was  very 
ill,  and  scarcely  knew  what  she  did,  and  that  she  received  no  con*' 
sideration  for  it.  If  this  £1,885.  18s.  was  included  in  the  father^s 
stock,  it  was  sufficient  to  pay  the  specific  legacies,  and  to  leave  a 
surplus ;  if  not,  the  consequence  was,  that  there  would  be  a  defi- 
ciency (a). 

[  194  3  Mr.  Solicitor-General  and  Mr.  Kingy  for  the  plaintiffs. — ^The 

first  question  is,  whether  the  £5,000  portion  is,  pro  tantOy  a  satis- 
faction for  the  £8,000  legacy  or  not ;  we  contend  that  it  cannot 
be  so  considered.  Where  a  parent  gives  a  portion,  after  a  legacy, 
it  must  be  admitted  that  it  is,  in  general,  to  be  considered  as  a 
satisfaction  of  the  legacy ;  but  it  is  not  so  where  the  parent  ex- 
pressly points  out  for  what  it  shall  be  a  satisfac||on  ;  that  is  done 
here,  for  it  is  taken,  by  the  settlement,  in  satisfaction  for  the 
£1,800,  to  which  she  was  entitled  under  the  will  of  her  grand- 
father. Without  the  settlement,  she  would  have  been  entitled  to 
the  £8,000  legacy,  and  the  £1,800,  but  this  last  is  expressly- 
satisfied  by  the  portion.  Then  the  question  is,  whether  the  por- 
tion which  is  granted  absolutely,  by  the  father  as  his  own  money, 
and  without  any  limitations,  shall  also  be  as  a  satisfaction  for  the 
legacy  which  is  given  to  Mrs»  Baugh  for  life,  and  then  to  her 
children  or  grand-children. 

With  respect  to  the  other  point,  it  is  our  client's  interest  to  con- 
tend that  the  share  intended  to  be  transferred  by  Sarah,  ought  to 
be  considered  as  part  of  the  father's  personal  estate.  The  fund 
will  not  be  sufficient  to  pay  the  specific  legacies,  unless  this  is  con- 
sidered as  part ;  the  evidence  all  tends  to  shew  the  father  consi- 
dered it  so;  all  the  other  children,  as  they  attained  twenty- 
three,  had  transferred  their  shares  to  the  father,  who  certainly 
thought  that  this  share  had  been  transferred,  as  it  was  commonly 
supposed  in  the  family  to  have  been ;  Mr.  and  Mrs.  Jones  must 
therefore  elect  between  this  sum  and  her  legacy. 

The  Reporter  did  not  hear  the  argument  for  the  defendant^ 

Lord  Chancellor  this  day,  gave  judgment. — He  said,  the  portion 
could  no  more  be  considered  an  ademption  of  the  legacy,  than  a 
satisfaction ;  as  to  the  question  of  election,  he  thought  the  evideocQ 
was  not  satisfactory  to  drive  Mr.  and  Mrs.  Jones  to  an  election. 
He  thought  it  not  sufficient  to  enable  him  to  pronounce,  that  thq 
testator  did  not  mean  she  should  have  both  the  legacy  and  the 
^J,800. 

(a)  The  report  in  Vcbcij  coutains  a  jprentdeal  of  the  discusftion  upon  this  point. 

Therefore 
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Therefore  the  plaintiffs  Baugh  and  his  wife  must  have  the 
jf  8,000  and  a  fraction,  given  by  the  will,  notwithstanding  the  ad- 
vancement of  the  £5flOO  on  the  marriage ;  and  there  being  a  defi- 
ciency, the  Master  must  make  an  apportionment,  and  the  appor- . 
tionment,  when  made,  must  be  paid  to  the  trustees,  to  the  uses  of 
the  will;  and  Mr.  and  Mrs.  Jones  must  retain  the  £1^800^  and 
also  have  their  apportionment  of  the  legacy. 

And  this  being  the  common  case  of  a  legatee  bringing  a  bill  for 
a  legacy,  and  the  difficulty  arising  upon  the  testator's  meaning, 
under  all  the  circumstances  of  the  case,  the  costs  must  come  out 
of  the  fund  (a). 


1790. 


(a)  The  report  of  this  case  in  Vesey, 
is  90  mnch  more  fall  that  the  reader 
will  find  it  nnnecessary  to  give  any 
attentioB  to  the  present  one.    Ai  to 


the  cases  upon  the  subject  of  satisfac- 
tion of  portions,  vide  fVarren  v,  Jfur- 
reUf  ante,  vol.  i.  305.  and  tlie  £ditor*s 
note  to  it. 


Badgs 

V. 

Rebd. 

[  i9Sl 


DiMMocH  V.  Atkinson. 

^HIS  was  a  petition,  by  the  husband,  to  have  part  of  his  wife's 
"^    fortune,  which  was  in  this  Court,  paid  to  him. 
It  appeared  that  the  husband  was  by  trade  a  glover,  and  had  six 
children  by  his  wife,  who  was  in  Courts  and  consented. 

And  although  it  was  strongly  opposed  by  Mr.  Lloydy  for  the 
truUees  in  the  marriage  settlement^  yet,  the  wife  persisting,  after 
a  IcMig  examination,  in  her  consent,  the  Lord  Chancellor,  after 
taking  till  the  next  morning  to  consider  of  it,  made  the  order  (a). 


LiocolnVIno 

Hally  irth,  ^atb 

t  M)te*    ' 

Where  a  married 
woman  will  con- 
sent to  have  part 
of  her  fortone(iii 
conri)  paid  to  her 
hnsband,  itmatl 
be  so. 


(a)  The  report  of  this  case  is  erro- 
tieons.  So  representing  that  there  was 
A  settlement.     It  had  t>een  previously 
(as  is  nsoal  in  these  cases)  referred  to 
tlie  Master,  to  enquire  whether  there 
had  been  any  a^tlement  made  on  the 
marriage  of  the  petitioner  Jane,  and 
by  the  report  it  appears,  that  no  set- 
tlement had  been  made.    The  terms 
also  of  the    order,  recite  *'  that  the 
pctitioiier  Jaaf ,  not  desiring  that  any 
jettlement  or  provision  should  be  made 
on  or  for  her  or  her  issue,  SccJ*    Reg. 
lib.  A.  1790.  fol.  31.     Where   the 
/nod  has  been  settled,   the  modem 


cases  cited  in  tlie  Editor's  note  to  Frth 
zer  V.  BaiUief  ante,  vol.  i.  518.  have 
established,  that  the  Court  will  not 
authorize  the  wife's  departing  with  the 
fund  to  any  person,  though  she  should 
eonsent  on  tier  examination;  and  as 
appears  by  Minet  v.  Hyde,  ante,  vol. 
ii.  663.  and  the  cases  there  cited,  a 
positive  affidavit  is  required,  that  there 
has  been  no  settlement  on  the  marri- 
age, or  at  least  that  the  wife's  money 
•has  not  been  the  object  of  it.  See  also 
upon  this  subject,  BourdiUon  r*  Adair , 
post,  337. 


Campart 


IM 


Cases  Abgueh  and  DsTtHMiHED 


i7fa 


LioMla^Inn  CamPART  ^  CAI4PABT(a> 

Hdl,  18th  I>M«  ,,,,,^,^ 

The  Court  will  A  Pt'llTlON  by  a  female  infant  of  the  age  of  eighteen^  lAo 
■ot  direct  mmiey  <^^  ^as  executrix  of  the  w3I  of  her  sister,  who  had  attained 
M^S^tex^n^  twenty-one ;  (which  will  the  petitioner  had  proved)  stating,  Uie  iwll 
trix,  but  will  re-  of  Froncis  Compart  J  the  faUier,  whereby  the  residue  of  bis  per- 
feritto  the  Mas-  gonal  estate  was  given  to  the  petitioner  and  her  deceased  sister,  iQ 
wbeUi^lhm  ^**^  shares,  at  their  respective  ages  of  twenty-one  years;  md 
are  any  debta  or  praying  that  her  sister's  share  of  the  property  which  had  been  paid 
legacies,  uid  to    mto  Court,  might  be  paid  to  her  as  executrix ;  but  the  petition  did 

not  state  that  there  were  any  debts,  or  any  particular  call  for  the 
fimd. 

A  former  petition  to  the  same  effect,  had  been  presented  to  tk 
Master  of  the  Rolls,  who  had  refused  to  order  the  payment  of  die 
money,  but  referred  it  to  the  Master  to  enquire  whether  there  were 
any  delfts  or  legacies  to  be  paid.  Upon  which  t|ie  present  petition 
was  presented  to  the  Lord  Chancellor  \  ^d  coming  on  to  be  heard 
this  day,  * 


consider  of  a 
Maintenance* 


tjgfi] 


Mr.  Mitfordf  in  support  of  the  petition,  said — ^that  the  petitioner, 
notwithstanding  her  in&ncyp  might  he  plaintiff  at  law  all  the  rights 
of  her  sister,  although  he  apprehended  that  she  could  not  be  guilty 
of  a  devatiavii  befora  twenty-one;  that  therefore  he  apprahended 
that  she  was  entitled  to  have  a  fund  in  this  Court  paid  opt  That^ 
if  there  were  an^  debts  or  legacies  to  be  paid,  the  Court  would 
order  it  to  be  paid  out. 

Lord  CAoMcefibr— <lottbted,  whether,  even  in  that  case^  he  could 
order  it  to  be  paid ;  b^t  said  that  the  mfaat  waa  cmsHed  to  the 
same  protection  with  respect  to  this  property  as  any  other;  he 
therefore  confirmed  his  Honour's  reference,  vrith  the  addition  of 
the  Master  considering  of  a  proper  maintenance  for  the  iafiuit  (i)^ 


U)  Reg.  ] 

h)  In  the 
4Ves.  147, 


Reg.  Lib.  A.  1790.  M.  9S. 
le  case  of  Ex  purU  Sergum^ 
the  circamstence  of  an 
infant  being  sole  executor,  was  much 
considered.  Lord  Jfoa%  there  stated, 
that  he  had  been  iaibnned  by  the 
ja4ga  of  the  ecclesiastical  conrt,  that 
probate  was  always  granted  to  an  in- 
fant, nnder  an  Idea,  that  if  refused, 
the  Conrt  of  Kiag^s  fieiidk  would  com- 
pel them  by  a  Mandamus  to  grant  it ; 
though  it  did  not  appear,  that  any 


Mandamntliad  ever  been  graatedlbr 
that  purpose.  The  cSrenmstaaces  of 
that  case^  as  obeeryed  by  Mr.  Focf , 
had  censidenMe  eifeet  in  prodttcte 
the  stataie  38  Get.  3.  c.  87.  s.  6.  Stfi 
whereby  it  iseaacted,  thatwht^t  an 
iafiuU  k  sole  executor.  adniatotratloB 
shall  be  granted  to  the  guardian,  or 
such  person  as  the  spiritual  court  shall 
think  fit,  till  the  in&nt  is  twenty-cue, 
at  which  time,  and  not  before,  probate 
shall  be  granted  to  him. 


BUKTON 


IK  tRB  HlOB  COV&T  OF  ChANC^EBY*  IM 

1791. 


Burton  v.  Ellington.-  Lmcoin's-lim 

Hally  16th  Jmu 
'^DILL  to  opeti  dtl  siccount  for  frauds  getting  out  particular  iiH  i79i. 

~^^  stances  of  error  and  fraud  in  the  account.     Tlie  bill  stated  pieaofan  award 
^t  there  had  been  a  reference  and  award,  but  charged  that  there  and  release  good 
Mvould  not  have  been  such  an  award,  if  papers  had  been  produced  J^  ^ci^iSt?'^ 
Mvhich  were  withheld  by  the  defendant. 

To  this  bill,  the  defendant  pleaded  the  award ;  and  the  plea  also 
stated  a  release  of  the  matters  contained  in  the  bill. 

I/)Td  Chancellor  allowed  the  plea  (a). 

(«)  Mr.  Serj.  Httt  states,  that  the  book,  hot  inefiectually.  For  the  doc- 

pl^was  ordered  to  stand  for  an  an-  trine  apon  the  subject,  videHa{^Me 

iwer,  with   Ubertv   to  except    The  ▼.  Faudng^  ante,  vol.  ii.  336. 
JBditor   has   searched   the   Regitter'a 


C  197  1 

£«  parte  Suaksskaft,  in  the  Matter  of  Kempson^  lincofaiVlmf 

a  Bankrupt.  HaU,  tist  Jwu 


1791. 


JOHN  SHAKESHAFT,  by  will,  left  £2,000  three  |>er  ceui.  K.  and  s.  being 
•^  Bank  anniuties,  to  his  executors  after-^iamed,  in  trust  to  pay  trastew  of  monw 
the  dividends  to  Ann  Shakeshqfl,  his  wife,  for  life,  afterwards  to  u fOTttebendfit 
the  petitioner  George  Shakeshaft,  his  son,  for  life,  and  after  his  of  S.  who  dies  in-* 
death,  the  princip^  to  be  equally  divided  among  his  children  at  f^^^^  ^^ 
twenty-one,  but  if  they  all  died  under  that  age,  then  to  be  divided  rn^^e  per" 
among  all  the  children  of  his  brother  Richard  Shakeshajl ;  and  he  son  interested  ia 
appobted  Samuel  Kemp$on,  the  bankrupt,  and  the  said  Richard  thefondsinay 
iiakeduift,  ex^ntoTs.  KSTll^ 

Soon  after  his  death,  viz.  in  1782,  the  two  executors  joined  in  ▼«!•#  ofibefnidt 
sdling  out  this  sum  of  £2,000  three  per  cents,  and  Kempson  per-  ^^HJ**^*??^ 
mitted  Richard  Shakeshqft  to  talce  it  to  his  own  use,  upon  giving  ^^i^^^tot* 
an  undertaking  in  writing  to  replace  it  upon  demand :  and  Richard  liable; 
Shakeshafi  continued  to  pay  the  amount  of  the  dividends  upon 
Ae  stocks  sold  out^  to  Amj  th^  widpw,  till  death  in  1790,  when 
be  <fied  insolvent,  and  then  the  transaction  of  the  sale  of  the  stock 
was  discovered. 
In  December  1790,  Kem;^san  became  a  bankrupt 
Oeorge  Shakeshqfi,  by  his  petition,  now  prayed  that  he  might 
be  at  liberty  to  prove  under  Kempson'a  commission,  on  behalf  of 
bimself  and  the  other  parties  interested  in  th^e  £2,000  Bank  ao* 
nuities,  under  the  will,  so  miich  as  was  the  market  price  of  those 
annuities  at  the  time  of  the  commission,  (stocks  having  risen  x^j 
considerably  between  the  time  that  the  funds  were  sold  out,  and 

tlie 
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Ex  parte 
Sbakeshaft. 
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CaSBS   AkGCED   and   DETEkMlNEU. 

the  date  of  tlie  commission)  and  that  the  dividends  might  be  paid 
by  the  assignees  into  the  Bank,  subject  to  further  order. 

This  petition  was  opposed  by  the  assignees  of  Kempson,  vfho  in- 
sistedi  that  the  petitioner  ought  first  to  have  recourse  to  Richard 
Shakeshaft*s  effects,  who  had  received  the  money,  and  applied  it 
to  his  own  use ;  whereas  Kempson  had  never  received  any  benefit 
from  it ;  but  that,  if  the  proof  was  to  be  admitted,  it  should  only 
be  for  the  money  produced  by  the  sale  of  the  stock,  which  was 
^400  less  than  what  the  petitioner  prayed  to  be  admitted  to 
prove. 

But  Lord  ClianceUor  said — that  the  question  between  the  two 
estates  of  Kempson  and  Richard  Shakesnaft^  must  be  settled  here- 
after on  a  bill ;  but  as  Kempson,  who  was  the  surviving  executor, 
had  been  guilty  of  a  breach  of  trust,  it  was  very  clear  that  the  peti- 
tioner, or  some  one  on  behalf  of  the  parties  interested,  ought  to 
prove  the  debt  under  the  commission,  for  the  sake  of  securing  the 
fund,  until  it  should  be  seen  to  whom  it  belonged. 

And  as  to  the  amount  of  the  debt  to  te^roved,  it  was  the  com- 
mon  rule  in  equity,  that  where  a  trustee^ad  made  use  of  a  trust 
fund,  he  might  be  compelled  by  the  cestui  que  trusty  either  to  re- 
place the  Hmd,  or  to  account  for  what  he  made  of  it,  as  it  should 
appear  most  for  the  benefit  of  the  cestui  que  trust ;  that  therefore 
the  petitioner  roust  be  at  liberty  to  prove  what  it  would  have  cost 
Kempson,  s&t  the  time  of  the  bankruptcy,  to  have  replaced  tho 
stock  :  and  his  Lordship  directed  the  assignees  to  pay  the  dividends 
into  the  Bank,  subject  to  further  orders  (a)* 

(a)  Vide  Co.  B.  U  155.    1  Montag.  B.  L.  619. 


UaeolnVlDn 
Hall.  Smie  dt^ 

Wher^  the  bank- 
rnpt  and  anptber 
are  execntors  of  a 
creditor  of  the 
bankrupt,  the 
Court  wiU  per- 
mit the  otlier 
executor  to  prove 
the  debt,  even 
Ihonah  a  suit  is 
peodtng  in  the 
Ecclesiastical 
C^nrt,  as  to  the 
teecotorahip. 


£x  parte  John  Shakeshapt. 

nnHlS  was  a  petition  of  John  Shaheshaft,  in  the  same  bank- 
'*'  ruptcy:  it  stated  that  Kempson  the  bankrupt  was  indebted  to 
Richard  Shakeshaft,  petitioner's  father,  in  his  life-time,  to  the 
amount  of  ,£900  m  balance  of  accounts.  That  Richard  Shake^ 
shaft,  by  his  will,  had  appointed  Kempson  and  the  petitioner  joint 
executors,  but  that  Kempson  had  entered  a  caveat  in  the  Ecclesi- 
astical Court  against  the  probate  of  that  will,  insisting  on  the  in- 
ability of  the  testator  to  make  a  will  at  the  date  of  it,  and  setting 
up  a  former  will,  by  which  he,  Kempson,  was  sole  executor  and 
residuary  legatee.  This  petition  prayed  that  the  petitioner  might 
be  at  liberty  to  prove  this  debt  under  the  commission,  and  that 
the  dividends  should  be  paid  into  the  bank  by  the  assignees,  pend* 
ing  the  contest  in  the  Ecclesiastical  Court,  and  until  further  order. 

This 
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,  Hiis  was  opposed,  on  the  part  of  the  assi^ees,  on  the  ground  1791* 

that  though  m  cases  where  the  bankrupt  was  the  executor,  the  ^^v^ 

Court  would  appoint  a  person,  in   the  nature  of  a  receiver,  to  ^  Expmi§ 

pro? e  a  debt  under  the  executor's  commission,  there  being  no  "a»*»haw. 

other  manner  of  securing  the  fund,  yet  in  this  case  their  being  no  f  IQCT  1 
executor,  die  Ecclesiastical  Court  will  gTant  administration,  pen^ 
dente  Hie* 

But  Jjord  ChanteUor  made  the  order  in  the  form  prayed  (a). 

(a)  Vide  1  Montag.  B.  L.  144. 


I'HORNTON  V.  I)iX0N(&).  lincoInVIim 

Hall,  fSth  Jm. 

JOSEPH  DIXON,   Thomas  Horn,  and  James  Souier,  in  ThooKfaaco-part- 
^   1761,  being  seised  in  fee  of  some  land  called  Broadmoor,  en-  n«"^P  "^^J^ 
tered.into  partnership  for  21  years  as  paper-makers,  and  mills  Se'nauireofreal 
were  erected  upon  the  land,  and  they  declared  the  uses  of  the  land  ettatey  yet  it 
to  the  use  of  themselves  in  fee,  as  tenants  in  common.  taau  becxpTCM 

In  1764,  they  entered  into  another  partnership  for  £1  years,  by  *^  ^* 
deed,  taking  in  four  new  partners,  Isaac  Dixon,  Jacob  Dixon, 
Lancelot  Dixon,  and  Joseph  Crosthwaites,  in  di^erent  propor- 
tions ;  and  in  the  partnership  deed  there  was  a  covenant  irom  the 
diree  original  partners,  to  stand  seised  of  the  land  in  trust  for  the 
00-partnership,  in  the  proportions  in  which  they  were  respectively 
interested  therein,  and  a  proviso  that  in  case  any  of  the  partners 
wished  to  dispose  of  his  and  their  shares,  he  or  they  might  do 
10,  giving  notice  to  the  other  partners,  in  order  that  they  might 
have  an  opportunity  of  purchasing.  That  partnership  term  ex- 
pired, and  they  went  on  afterwards  without  any  new  asreement. 

During  the  second  partnership  they  bought  a  freehold  messuage, 
with  a  little  land  adjoining,  called  Low  Meerbeck,  for  the  better 
carrying  on  the  trade  which  was  enjoyed  by  the  partners  as  joint- 
tenants. 

Jasq>h  Dixon  possessed,  by  purchase  from  the  others,  one  half 
of  the  whole  concern,  and  died  leaving  a  widow,  Barbara,  who 
was  his  second  wife,  a  son  Jacob,  and  a  daughter  jlnn,  his  chil- 
dren by  his  former  wife. 

The  son  carried  on  the  trade  as  a  partner,  and  received  the  pro* 
fits  tin  his  death,  and  died  leaving  his  sister  jinn  his  heir,  and  she 
was  admitted  a  partner,  and  died.  The  plaintiff,  her  husband, 
took  out  administration  to  her,  and  under  a  settlement  made  after 
his  marriage,  by  which,  in  default  of  appointment  of  uses  therein 
mentioned,  the  estate  was  limited  to  himself  and  his  wife  in  fee, 

(h)  Reg.  Lib.  A.  1790.  fol.  564.  iMm.  Thompaau  t.  Dixim. 

Vol.  III.  N  he 


1791. 

Thornton 

o. 

Dixon. 
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he  claimed,  as  survivor,  his  wife's  moiety  in  Broadmoor  and 
Meerbeck. 

The  other  partners  had  refused  to  pay  him  the  profits  of  tlie 
concern  since  his  wife's  death,  but  submitted  to  account  as  the 
Court  should  direct. 

The  defendant  Barbara  Durow,  widow  of  Joseph  Dixon,  claimed 
her  dower  in  Broadmoor,  and  her  share  under  the  custom  of  the 
province  of  York,  of  the  husband's  personalty,  and  also  her  dis- 
tributive share  under  the  statute,  and  defendant  Jonathan,  the 
heir  of  jinn,  claimed  her  real  estate. 

It  \^as  objected  by  the  partners,  defendants,  that  the  settlement, 
could  give  no  right  to  the  plaintiff  in  his  wife's  share,  there  having 
been  no  licence  or  consent  thereto  by  the  other  partners,  pursuant 
to  the  clause  in  the  deed  of  partnership. 

llie  only  question  at  the  hearing,  was  as  to  the  equitable  quality 
'  of  Broadmoor  and  Meerbeck. 

28th  Jan.  1791.        Lord  Chancellor  said — he  had  always  understood,  that  where 

partners  bought  lands  for  the  purpose  of  a  partnership  concern,  it 
wras  to  be  considered  as  part  of  the  partnership  fund ;  and  Aat, 
consequently,  Broaclmoor  and  Meerbeck  must  be  considered  as 
personal  estate,  and  *  distributable  as  such.  And  that  as  the  sur- 
viving partners  were  not  bound  to  admit  the  representatives  of 
a  deceased  partner,  after  the  expiration  of  the  term,  to  the  part- 
nership, the  concern  must  be  sold  and  divided,  and  distributed 
as  personalty  among  the  claimants,  according  to  the  rides  of 
law. 

It  was  suffered  to  stand  over,  for  the  partners  to  agree  'among 
themselves  about  selling  the  concern;  and  his  Lordship  gave 
liberty  to  argue  the  nature  of  the  property,  if  his  proposition  on 
that  point  could  not  be  maintained. 

8tli  March,  179U      Upon  the  cause  coming  on  again,  Lord  Charicellor  thought, 

that  had  the  agreement  been  that  the  mills  should  be  valued  aAd 
sold,  it  would  have  converted  them  into  personalty  of  the  partner- 
ship; but  that  the  agreement  in  this  case  was  not  sufficient  to  vary 
the  nature  of  the  property :  therefore,  that  after  the  dissolution 
the  property  would  result  according  to  its  respective  nature^  the 
real  as  real,  the  personal  as  personal  estate  (a). 


(a)  The  doctrine  upon .  this  subject 
bas  been  altered  by  a  very  recent  de- 
cision in  the  case  of  Tmcnsend  and 
others,  executors  of  IV,  Alackbtiosh  v. 
Devaynes  and  I,  Mackintosh^  which  is 
reported  in  the  Appendix  to  Mr.  Mtm'- 
tague*ii  valuable  work  on  Partnership, 
vol.  i.  97.  There  is  also  a  dictum  of 
Lord  EUlon  in  tlie  case  of  Selkrig  v. 
Datietf  2  Dow.  P.  C.  242.  in  which 
liis  Lordship  is  represented  to  have 
stated  it  as  his  opinion,  that  all  pro- 
perty  involved  in  a  partnership  con- 
cern, ought  to  be  considered  as  per- 


sonal.     The  question  will  probably 
soon  be  brought  forward  tigain  ^  to  re- 
ceive a  more  solemn  acUudication ;  in 
the  mean  time  it  is  weU  understood 
to  be  the  opinion  of  many  ^nUem'en 
of  the  first  professional  etnhieiice,  tliat 
where  real  estate  has  been  parchajied 
with  partnership  property,  tor  the  use 
of  the  partnership,  it  t>ecomes  personal 
property,  not  only  as  between  tliemnn- 
bcrs  of  the  partnership  respectively, 
and  as  between  the  partnership  and 
creditors,  but  also  as  betweea  l)te  Te« 
prcsentatives  of  a  deceased  partner. 

The 


JK  THE  HlOB  CqVRT  QW  ChAI^Cj^.^Y*  j^ 

The  cu^  of  Btllv.Phyn^  7  Ves.      termined  upon  the  autjliority  of  tbe  1791. 

453,  and  Balmain  v.  iS/iore,  9  Ves.  500,      present  case,  may  now  therefore  be 

ivhieh  were  in  a  great  measure  de-      conAidered  as  entirely  over-ruled.  TjioaNToii 


PiXOJf* 


HILARY  TERM.  [  201  ] 

31  GEO.  lU.  n9A- 


Clinton  v.  HQQPER(a).  s.  c. 

1  Vei.  Jan.  173. 
"DILLby.the  plaintiff,  widow  of  William  Clinton,  to  have  her  Whercawlfe'a 
•*^  estate  exonerated,  by  the  estate  of  her  husband,  from  a  mort-  ^**i5  [?  "J?^' 
goge  made  by  tfae.husband  and  plaintiff,  and  for  which  he  received  ^nefit  of  tbe 
the  money.  husband,  she  has 

Plaintiff,  in  tl^e  year  1746,  intermarried  with  William  Clinton  lPJ^l^Sit^\iii 
(who  was  jdien  in  indifferent  circumstances),  and  he  received  frogi  ^j^ts  may  he  rep^* 
aer  fatber.a  proper  fortune.  In  the  year  1762  she  became  entitled,  led  hy  evidence  lo 
rkfoa  the  death  of  her  brother  William  Smith,  btestate,  and  as  jJX*wSwi*.*** 
his  heiress  at  law,  and  by  the  custom,  to  freehold  and  copyhoI4 
estates,  which  latter  were  surrendered  by  her  **  to  the  use  of  Wil- 
Ham  CRstonBuA  JH/iry  his  wife,  their  heirs  and  assigns  for  everj' 
Afterwards  there  being  an  opportunity  of  purchasing  the  estate  on 
which  the  husband  lived,  he  agreed  to  purchase  the  same  for 
JtJfiOO,  and,  in  order  to  raise  the  money,  he  prevailed  upon  the  ^ 

plaintiff  to  join  in  selling  some  part  of  her  real  estate,  and  in  a 
mprfgi^e  of  the  copyhold  which  had  been  so  surrendered  to  the 
defe^ant  Deans  for  «£l,500,  which  the  husband  received  and  ap- 
plied to  the  purchase.  Her  consent  to  this,  was  obtained  by  a 
pramiae  to  settle  the  estate  which  was  to  be  purchased,  to  the  same 
uses  to  which  the  plaintiff's  estate  was  settled ;  but  this  was  never 
performed.  Clinton  made  his  will,  dated  26th  October,  1776, 
thereby  gave  an  house  to  the  plaintiff  for  life ;  and  also  gave  to 
tmstaes  for  her  an  annui^  of  «£60  a  year  during  her  life.  He  de- 
vised tbe  newly-purchased  estate  to  his  nephew  William  Hooper. 
He  also  gave  his  ready  money  and  securities  for  money,  to  pay  his 
debts  and  legacies,  to  tbe  amount  of  about  ^1,600,  and  gave  the 
lesidue  to  his  nephew  William  Hooper,  and  appointed  the  plain- 
tiff and  William  Hooper  his  executors.  The  testator  afterwards 
made  a  codicil  to  his  will  dated  Uth  October,  1776,  whereby  he 
revoked  a  devise  in  his  will  of  a  moiety  of  a  messuage  called  the 
JSank'house,  to  hia  nephew  George  White,  and  several  legacies  which 
were  to  be  payable  thereout,  and  devised  the  same  to  plaintiff  for 

(a)  Reg.  Lib.  A.  1790.  fol.  119. 

n2  life. 
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1791.         life,  with  remainders  over,    Tlie  testator  died  17th  October,  liSi, 
v«*v^^  and  tlie  executors  proved  the  will  and  possessed  the  effects,  (except 

CtiNToM        the  furniture^  which  was  given  to  plaintiff  for  life);  more  than  suffi- 
HoopBR.       cient  to  pay  the  testator's  debts,  including  the  £1,500  mortgage- 
money. 

Plaintiff  filed  her  bill  to  have  the  estate  exonerated;  to  which 
Hooper,  the  devisee,  put  in  an  answer;  in  which  he  contested 
plaintiff's  right,  on  the  ground  that  it  was  a  voluntary  gift  by  the 
plaintiff  to  her  husband,  of  the  money,  fn  order  to  enable  him  to 
complete  the  purchase,  which  had  been  made  at  her  request.  He 
further  stated,  that  the  personal  estate  of  the  husband  would  not 
be  sufficient  to  pay  the  debts.  He  stated  receipts  for  the  annuity, 
and  that  upon  settling  some  accounts,  the  matter  respecting  the 
mortgage  bad  been  fully  entered  into,  and  the  disagreeable  situaticm 
of  the  devisee  stated,  on  account  of  his  paying  more  than  the  rent 
of  the  estate  in  annuities ;  on  which  occasion  the  plaintiff  had  ad- 
mitted that  it  was  agreed  between  her  and  her  husbt^id,  that  tke 
«£*  1,500  should  be  paid  out  of  the  estate  charged  therewith;  and 
that  she  had  agreed  to  sell  the  same  for  that  purpose ;  but  that 
•  since  his  death  she  had  been  advised  to  claim  the  <£  1,500  from  his 

assets,  but  had  relinquished  that  idea,  and  did  not  desire  it, 
and  promised  to  discharge  the  same,  and  accept  the  provision 
made  for  her  by  her  husband's  will,  and  requested  the  defendant 
to  pay  the  legacies  given  under  the  will,  and  pressed  bun  to  sell 
the  estate  for  that  purpose ;  and  the  plaintiff  paid  the  mortgagee 
the  interest  of  the  ^1,500. 

The  defendant  Hooper  dying  after  he  had  put  in  his  answer,  t£e 
bin  was  revived  against  his  executors. 

Mr.  Mansfield,  for  the  plaintiff,  insisted — that  this  case  wis 
within  the  general  rule,  that  where  the  wife's  inheritance  is  mort- 
gaged, for  the  debt  of  the  husband,  she  shall  be  a  creditor  upon  tBe 
husband's  assets  to  the  amount;  and  that  in  this  case,  the  previous 
[  £03  ]  surrender  had  made  no  difference,  but  the  estate  still  continued  to 
be  the  inheritance  of  the  wife. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr,  Richards,  for  the 
defendants,  contended — that  under  the  circumstances  of  this  case 
the  bill  ought  to  be  dismissed.  They  admitted  the  general  rate, 
that  where  the  husband  and  wife  borrow  money,  on  the  security  of 
*  the  wife's  estate,  although  her  estate  is  by  law,  first  liable,  yet  in 
a  court  of  equity,  it  ought  to  be  disincumbered  by  the  assets  of  the 
husband ;  but  that  this  was  a  right  that  might  be  repelled  by  cir^ 
cumstances.  That  in  this  case  the  estate  was  not  the  estate  of  the 
wife ;  there  had  been  a  surrender  to  the  husband  and  wife ;  under 
which  surrender,  though  other  persons  would  have  taken  as  joint- 
tenants,  a  husband  and  wife  took  by  entireties.  That,  in  fact, 
the  husband  borrowed  upon  bis  own  estate.    That,  suppose  it 

the 
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the  estate   of  the  wife,  she  had   agreed  to  its  being  made  liable;  1791. 

^'bich  was  a  gift  to  the  husband.     If  they  had  sold  the  estate,  the  v^v^ 

money  would  have  belonged  to  the  husband;  and  they  would  have  Clintow. 
sold  it  if  they  could  have  found  a  purchaser.  She  has  shewn  by  Hoqpem 
her  own  act,  that  she  meant  it  to  be  a  gift.     It  is  not  necessary  to  ^ 

prove  an  agreement  between  husband  and  wife  for  such  a  purpose^ 
that  it  should  be  in  writing.  There  is  a  case  in  Cowper  {Goodr 
Tight  V.  Straphojiy  Cowp.  201.)  where  a  lease  being  made  by  has* 
band  and  wife,  the  wife  having  received  rent  after  the  death  of  the 
husband,  was  presumed  to  have  re-executed  the  lease.  Here  she 
has  relinquished  the  claim,  and  has  permitted  the  executor  to  go 
on  borrowing  money  to  pay  the  husband's  debts.  In  I^wis  v. 
Naiisle,Amh.  150.  2  Cox's  P.  W.  664.  note;  the  Court  would 
not  decree  the  wife's  estate  to  be  indemniiied.  It  should  be  refer- 
red to  tbe  Master,  whether  it  is  to  be  considered  as  a  lo3n  or  % 
l>ouoty.     Parleriche  v.  Powlet,  Q,  Alk.  38J. 

Mr.  Mansfield^  in  reply. — ^The  question  is,  whether  there  is  any 
^hing  in  tbe  present  case  to  take  it  out  of  the  rule,  which  i^ 
established  in  Tate  v.  Justitif  1  P.  W.  264,  and  supported  by 
Lewis  v.  Wangle ;  that  where  a  woman  pledges  her  estate  for  her 
liuflband,  she  shall  be  a  creditor  for  the  money.  There  is  no  case 
that  any  agreement,  or  any  thing  short  of  what  appears  ux  the 
deed,  shall  prevent  her  O'om  being  a  creditor.  The  rule  was  uot 
applied  in  Lewis  v.  Navgle,  because  the  debt  was  originally  the  / 

debt  of  the  wife.  The  case  in  tlie  Court  of  King's  Bench,  {Good^ 
right  T.  Strapkan)  has  always  been  doubted,  and  is  directly  con*  [  204  ] 
Irary  to  .a  case  of  Drybutter  v.  Bartholomew,  2  P.  W.  127,  and 
the  only  case  mentioned  in  Cowper  to  support  the  rule,  is  a  mis* 
taken  application  of  Perkins,  154.  Parteriche  v.'Fowlet  is  not 
applicable  to  the  present  case.  There  is  no  case  in  the  books 
where  it  is  put  upon  an  agreement  with  the  husband.  If  there 
ever  was  a  case  where  the  wife  ought  not  to  be  bound,  it  is 
this ;  it  is  in  proof  that  the  husband  received  0^4,000  by  the  sale 
of  the  other  part  of  the  wife's  estate,  and  that  the  husband 
promised  to  settle  the  new-purchased  estate  upon  her.  For  two 
or  three  years  she  paid  the  interest :  but  if  she  had  not,  the  mort- 
gagee would  have  taken  his  annuity  and  turned  her  out  of  posses- 
sion ;  so  that  the  payment  of  the  interest  can  have  little  weight  ii| 
shewing  her  intention.  And  the  conversation  amounts  to  nothmg 
like  an  agreement  to  waive  the  advantage  she  had  from  her  estate 
being  only  mortgaged.  At  the  time  of  that  conversation  the  legacies 
were  paid,  so  that  the  conversation  did  not  induce  the  executor  to 
pay  them.  Nothing  short  of  ^n  explicit  agreement  ought  to  pre- 
clude her  from  her  right. 

Lord  Cliancellor. — ^There  is  no  doubt  of  the  exi^itence  of  tjic 
/ule;  but  the  quiestioii  is.  whether  it  is  more  th^n  ai)  inferpnce  to 

be 
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I7i91«         Wdrttwn  frofn  the  transaction  that  the  wife  means  to  t>e  nspaicf, 

wv«/         If  iOf  the  consequence  will  be,  that  it  maj  be  rebutted  by  parol 

Cliittoi^       Evidence,  to  shew  that  the  wife  meant  her  estate  to  be  liable.    1 

HooFiiu        ^^  ^  doubt  at  first  as  to  the  admissibility  of  parol  evidence :  but 

it  seems  to  have  been  Lord  Hardwicke^s  idea  that  the  case  was  the 

same  as  between  principal  and  surety ;  in  which  case  the  con* 

versation  would  be  admissible.     In  this  case  the  conversatioa 

wars  very  strong.    It  is  important  to  lay  down  the  rule  in  such  a 

inanner  that  it  will  apply  to  other  cases.    I  thought  the  rule  was, 

that  the  wife  had  a  right  to  stand  in  the  place  of  the  creditor ;  but 

Jf  the  evidence  in  this  case  is  believed,  Mrs*  Ctmtorf^  demand 

must  stand  after  the  legacies. 

The  causd  stood  over,  and  coming  on  again  in  this  term,  Mn 
SoUcttor-General,  Mr.  Lloyd^  and  Mr.  Richards,  for  tlie  defeti* 
dants,  again  argued — ^tbat  this  case  was  iiot  within  the  general 
rule ;  that  the  plaintiff  did  not  stand  in  the  light  of  a  wife  who 
[  205  ]  has  suffered  her  husband  to  borrow  money  on  the  security  df  her 
tetate;  that  this  was  indeed  originally  the  estate  of  the  wrfe,  but 
ivas  afterwards  settled  to  the  use  of  herself  and  her  husband,  at 
tenants  itt  fee.  At  the  time  of  the  mortgage^  Uie  husband  was 
bxtiremely  anxious  to  have  the  estate  sold,  with  a  view  of  applyilig 
the  purchase-money  in  part  payment  of  the  value  of  the  other 
estate  he  was  then  about  buying ;  but  inlitead  of  selling  the  estate, 
}t  Was  agreed  that  it  should  be  mortgaged  for  «f  1^,500  to  be  tij>plied 
to  that  purpose.  That  it  was  a  clear  inference  from  this  circiim* 
stance,  that  she  meant  to  majse  him  a  present  of  this  teoney. 
The  same  was  also  clearly  the  intept  on  the  part  of  the  hiiuA)and ; 
by  his  will  he  has  given  her  an  annuity  of  £60  a  year>  livable 
out  of  the  estate  purchased,  charged  his  real  estate  with  all  his 
debts,  except  debts  by  mortgage,  which  shews  he  did  not  mean 
abe  should  receive  both  provisions ;  because  the  expressions  of  hb 
will  cannot  be  satisfied  if  this  mortgage  money  is  paid  to  heir ;  an(| 
such  a  claim  as  this  may  be  rebutted  by  shewing  the  intention  of 
the  parties.  After  the  death  of  the  testator,  ^he  distrained  for 
au  arrear  of  the  annuity,  and  an  account  was  settled  of  What  Wto 
due  to  her  on  that  claim ;  and  there  is  proof  in  the  catb^  of  her 
declarations  to  the  executor,  that  he  might  pay  the  debts  and 
legacies.  That  she  certainly  was  at  liberty  to  Waive  her  de^ 
inandy  and  caqnot  now  be  at  liberty  to  call  for  re*paymettt  of 
the  money. 

Cd.  That  parol  evidence  of  her  declarations  is  admissibIe.«-> 
Tliis  is  evidence  to  rebut  a  presumption  or  an  equity.  It  does 
not  contradict  any  instrument,  or  affect  any  property  in  the  W9l, 
the  deed  binds  the  estate  of  the  wife  in  point  of  law,  but  the  rule 
in  equity  limits  that  right,  and  sees  how  the  money  has  been 
applied.    In  jtlie  case  of  debtor  ^nd  surety,  it  is  teceaisary  to 

dienr 
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rbo  is  the  surety  and  who  the  debtor.     Proof  may  be  given 
t  purpose  of  shewing  that  it  was  not  tlie  intention  of  the 
to  be  considered  nierely  as  such,  but  as  the  principal  debtor ; 
it  may  be  so  between  strangers,  so  it  may  between  husband 
(e,  that  he  shall  not  be  considered  as  the  surety  only.    Hie 
has  always  examined  as  to  the  appUcation  of  the  money, 
there  is  no  evidence  of  a  gift  from  the  wife  to  the  husband, 
'e  is  c}eemed  the  sqrety,  and  the  husband  the  principal  debtor, 
i  estate  must  pay  the  debt ;  but  where  the  money  has  been 
1  for  the  benefit  of  both,  the  Court  has  said  tlie  rule  did  not 
This  was  tlie  case  in  Lewis  v.  Nanglt^  AmbL  150,  which 
that  wherever  the  husband  has  applied  die  money  to  his 
le,  his  estate  must  be  liable ;  but  that  circumstances  of  pre- 
,on,  ^nd  proof  of  such  presumption,  arising  even  subsequent 
borrowing  of  the  money,  will  take  it  out  of  that  rule.  Earl 
moul  V.  Money,  which  was  a  rehearing  before  Lord  Camden, 
uid  Q\ at  March,  1767  (fl).    In  1740,  Miss  £anife,  after- 
Lady  Duplin,  wife  of  Lord  Duplin,  sun  of  the;  £arl  of 
[1^,  seised  in  fee  of  estates  of  the  value  of  <£800  per  annum 
session,  and  of  other  estates  in  reversion,  expectant  on  the 
of  her  mother,  charged  with  debts,  upon  her  marri^e  widi 
Duplin,  covenanted  to  settle  her  estates  in  trust  to  the  follow- 
eSy  viz.    To   raise  a  term  of  1000  years  for  payment  of 
ns  for  younger  children,  then  in  trust  for  her  husband  as 
for  life ;  remainder  to  herself  for  life ;  remainder  to  uses 
i^ever  took  eii'ect;  remainder  to  herself  in  tail  male;  re- 
er  to  s^cb  uses  as  she  should  direct ;  remainder  to  herself  in 
There  was  no  issue  of  the  marriage  except  one  child,  who 
a  its  infancy,  and  Lady  Duplin  created  a  debt  of  ofl,(XX> 
lier  estates  by  mortgage,  in  which  Lord  Duplin  joined  ;  and 
a  covenanted  to  pay  the  money  so  secured.     In  1 746,  «£'4,/>00 
was  borrowed  on  the  security  of  the  estates;  and  j£2,oiX) 
I  accrued  due  for  interest  on  both  sums,  the  mortgage  was 
ed  overi  pud  the  estates  pledged  for  the  whole  sum  of  ^'8,0(X) 
merest,  being  the  principal  sums  and  interest  due  on  tlie 
;age.     Lady  Duplin  made  her  will,  and  charged  her  rcversi- 
.^tate  with  the  payment  of    her  debts   and  legacies,  and 
Ik1  them  to  be  paid  by  sale  or  mortage  of  her  estates ;  and 
::jt  to  the  same,  devised  her  estates  to  Lord  Duplin  (after- 


1791. 


Clinton 

F. 
HOOPBK. 
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Hiere  are  two  very  good  reports 
I  case  iiiScrjt.  Hiii'sMSS.  }i 
on  originally  before  Lord  [lard' 
•ad  DOt  before  Lord  Northing' 
erroQcously  stated  above.  It  is 
ed  by  the  name  of  Lord  Dupim 
tfjf,  5  MSS.597.  Lord  Hardin  eke 
itatcd  the  pcncral  rule,  (wliirli 
lifmflen attciwards declared  to  be 
as  the  Court  itbt-lf)t]idt  uhtrc 
itl  borrows  money  oQtlic'sccurity 


of  tlie  wife's  estate,  as  the  money  is 
under  bis  power  it  in  supposed  to  come 
to  his  use  ;  and  tliis  turns  the  proof 
on  him  to  shew  the  contrary.  This 
Court  prtiaA  facit  considers  it  as  a 
pledge  fur  the  iiusband's  debts.  And 
his  estate  shall  be  applied  to  exonerate 
it  unle^'<  a  special  rase  is  made.  The 
ca^e  15  reported  a*  it  afterwards  ranic 
o|i  upon  the  rt^heaiing,  by  the  name  of 
Eai'l if  Kinnoul  w  Moruity  11  Mi^-*^.  1  H. 

wards 
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170U  awards  Earl  of  Kinnout)  for  life,  with  power  to  make  leasesi  thfii 
^>«-v*^  to  two  persons  for  their  lives,  and  after  the  decease  of  the  sorviror 
CuHTOK  0f  them,  to  the  defendant  Money,  in  fee*  Lady  Duplin  died  in 
HooFBK.  ^753  without  issue.  Hie  bill  was  filed  to  have  the  «£8,000  paid 
out  of  these  estates ;  and  it  came  on  before  Lord  Nortkingiim, 
who  referred  it  to  the  Master  for  the  purpose  of  enquiring  into 
the  appropriation  of  these  sums  so  raised  by  mortgage,  and  re* 
served  the  consideration  till  the  Master  should  have  made  his 
report.  The  question  was  between  the  devisees  and  heir  at  law, 
whether  her  estates  were  to  be  considered  as -well  charged  with 
(  £07  1  these  sums.  It  came  on  before  Lord  Camden^  when  dbe  point 
respecting  the  evidence  of  the  appropriation  was  again  raised,  and 
his  Lordship  being  of  opinion  that  llord  Northingtonp  by  sending 
it,  to  the  Master,  bad  decided  that  point,  refused  to  hear  the 
cause  in  diat  shape ;  and  it  came  on  afterwards  upon  a  re-hearing. 
Lord  Camden  observed,  that  the  Earl  of  Kinnoul,  (who  was  the 
devisee)  had  filed  the  bill  for  the  sale  of  so  much  of  the  estates  as 
would  pay  off  the  debts  and  incumbrances,  as  well  those  of  the 
plamtiff  as  those  of  the  mother.  The  £2,500  was  borrowed  as 
the  debt  of  the  toother.  It  was  pliun  the  £4,500,  except  a  small 
part  of  it,  had  been  applied  by  Lord  Kinnotd  to  his  own  use,  and 
the  £1,000  for  interest.  Lady  Duplin  had  expressly  devised  her 
estates  in  possession,  charged  with  her  debU,  and  ttie  estates  in 
reversion,  subject  to  the  incumbrances :  that  where  husband  and 
wife  raised  money  upon  the  wife's  estate,  this  Court  would  inquire 
into  the  use  of  it,  and,  quoad  the  transaction,  dissolve  the  marri- 
age :  that  though  the  husband  might  afterwards  give  his  bond,  the 
application  of  the  money  determined  who  should  be  deemed  the 
Murety  and  who  theprtna/Mi/;  and  in  equity  it  was  to  be  considered 
that  the  surety  came  in  aid  of  the  principal  debtor.  That  it  was 
90  in  Lord  Huntingdon's  case^  2  Vem.  4d7«  Tate  v.  Juttin,  ibid. 
689.  1  P.  W.  £64.  and  in  Pocock  v.  Lee,  %  Verp.  604.  Tint 
there  was  no  case  exactly  in  point  except  Lewis  v.  Nangle,  and 
that  was  a  particular  case,  and  no  authority  to  govern  other  cases^ 
unless  circumstances  were  exactly  similar ;  the  money  there  was 
raised,  not  menely  to  pay  the  husband's  debts.  His  Lordship  said, 
be  could  siee  no  reason  why  the  master  should  not  make  the  enquiry; 
if  otherwise,  it  would  destroy  the  fundamental  rule  of  distinction 
between  principal  and  surety.  As  to  the  next  question.  Whether 
Lady  Duplin's  will  made  any  alteration  by  the  words  subject  to 
debts  ana  incumbrances  i  Uiese  words  infer  no  intention  as  to  the 
equity  between  husband  and  wife,  but  merely  as  to  the  mortgagee; 
|hey  must  ipe^u  every  incumbrance  the  wife  was  liable  to.  He 
must  therefore  say  she  intended  to  lay  the  debt  upon  the  estates  in 
possession.  Froin  this  decision  it  appears,  that  if  she  had  de- 
i:lared  expressly  in  her  will  that  she  meant  it  to  be  a  burthen  upon 
her  estate,  that  must  have  made  the  trustees  the  principal  debtors, 
md  not  i^e  «|i|retjp9.    )f  tb^t  inteqtion  ^eifmoi  bp  made  manifest 

^         without 
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without  evidence,  what  objection  can  there  be  to  parol  evidence?  1791- 

It  is  nothing  more  than  to  repel  the  presumption  of  the  wife's  s^^^^ 

coming  into  Court  to  have  her  estate  exonerated,  upon  the  idea        Climtok 

that  the  husband  was  the  principal  and  original  debtor;  but  if  she        Hoopbk. 

was  a  mere  stranger,  then  she  would  be  the  principal  and  not  the 

mMtetf,  and  in  such  case  her  intention  to  make  it  her  debt  would 

have  turned  the  scale,  and  as  such  evidence  must  have  been  ad* 

mitted  as  between  strangers,  why  not  as  between  husband  and 

wife  ?  Evidence  of  the  application  of  the  money  may  surely  be  aa 

well  determined  in  equity  as  at  law,  where  parol  evidence  must 

be  admitted,  as  the  fact  could  not  be  got  at  without  it    It  would 

be  i^ainst  conscience  that  the  husband  should  apply  money  so 

raised  for  the  use  of  the  wife,  and  that  afterwards  his  estate 

ibould  be  liable,  because  evidence  of  that  fact  cannot  be  admitted, 

and  so  it  would  in  the  case  of  a  gift  from  the  wife  to  the  husband. 

Ij9rd  Chancellor  observed — diat  in  the  case  of  Lord  Kinnoulf* 
Monty f  the  wife  had  a  power  of  making  a  will ;  and  the  question 
I,  whether  by  her  will  she  had  not  made  the  estates  liable. 


Mr.  Mantfield  and  Mr.  Mitford,  for  the  defendants. — ^This  is 
a  copyhold  mortgage,  end  to  be  deemed  a  written  instruments 
consisting  of  the  surrender  in  consideration  of  money  to  be  paid 
to  the  husband.  It  is  the  contract  of  the  husband,  and  any  parol 
proof  of  the  intention  of  the  wife  to  contradict  such  contract,  and 
to  throw  the  debt  on  her  estate,  must  be  rejected,  unless  it  is 
admitted  upon  the  ground  of  fraud  or  mistake.  Her  declarations 
during  her  coverture  cannot  be  read,  and  those  since  her  husband's 
death  amount  to  nothing  more  than  to  authorize  the  executor  to 
pay  deblB  and  legacies,  but  no  implication  of  her  intention  to 
eionerate  the  husband's  estate.  If  there  had  been  any  misrepre- 
sentation ou  her  part,  or  aiiy  wilful  act  of  her's  to  mislead  the 
executor,  and  then  to  call  upon  him  for  the  debt,  that  might  have 
constituted  a  case  of  fraud,  and  up  to  that  extent,  parol  declara- 
tions might  have  been  admitted ;  but  simply  as  snch,  for  beyond 
•diat  extent  she  would  have  been  bound. 

Lewis  V.  Nangle,  and  Lord  Kinnoul  v.  Mimey^  do  not  afford 
any  inference  as  to  the  present  case ;  as  to  the  idea  of  principal 
and  surety,  there  cannot  be  a  presumption  of  the  promise  of  a 
gjift,  both  parties  being  jointly  bound :  where,  therefore,  the  bus* 
baiKl  has  executed  the  bond,  and  received  the  money,  the  pre^* 
sumption  is  at  an  end,  and  the  wife  must  have  a  right. 

Lord  Chancellor. — ^The  equity  does  not  consist  entirely  in  the        [  209  1 
inference  of  the  money  being  borrowed  of  the  wife,  and  therefore 
being  the  debt  of  the  husband,  but  with  reference  to  its  applica- 
tion; so  that  if  the  cfuestion  were  whether  evidence  should  be  re- 
ceived to  Abew  that  th^  money  was  used  for  the  benefit  of  the  wife 

or 
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179)*         9^  ber  relaliaiis,  it  must  be  acjmittei);  but  tbe  poiot  here  U  wfaetber 

V|i^/w  parol  evidmice  can  be  admitted  to  prove,  that,  at  the  time  of  the 

CuNTov       money  being  raised,  it  was  the  intention  of  the  wife,  that  it  ahiOiild 

yJ^'     ^       pass  from  her  to  the  husband  in  the  «hape  of  a  gift,  for  the 

purpose  of  buying  other  estates.    It  i^  here  impossible,  to.  shew 

fhat  circumitance  witliout  resorting  tp  parol  eyidienee ;  aiad  if  it  is 

tP  he  rejected  upon  such  flender  grouruls  as  the  cas^s  have  gone 

lipotiy  it  would  be  impossible  to  administer  justice  upou  these 

pcca^QQS  with  any  effect ;  therefore  I  must  admit  it. 

The  evidence  was  read,  and  consisted  of  the  answer  of  WiUUtm 
Hqofer  the  ^:iecutprf  since  deceased,  by  which  he  sw^e  that  in  a 
^onveirsa^Qii  after  the  husband's  decease,  the  plaintiff  said  *^  that 
since  her  husband's  diecease  she  had  been  advi^  to  claim  the  said 
4?),t500  from  his  assets,  but  that  she  had  relinquished  Ihatidea, 
fnd  did  w\  now  desire  it,  and  promised  to  discharge  the  same 
herself,  and  accept  the  proviso  made  for  her  by  her  husband's  will, 
f^  to  ij^  effect;  and  requested  the  defendant  to  pay  all  the  legacies 
^Milder  h^  late  hufbdnd's  will,  and  pressed  him  much  to  ^U  the 
estates  ch^rgecl  with  the  legacies,  to  raise  money  for  lluit  pus- 
pose:'' — And 

.  The  deposition  of  William  Harris,-  which  stated,  that  ia-a  con- 
versation  between  them,  the  plaintiff  told  the  depooeut  and 
Thomas  Hooper^  that  Mr.  Asion  Harris  advised  her  th^t  die  was 
.^titled  to  haye  the  £1,500  and  intere^  due  on  the  mortgage, 
f9^d  off  from  her  husband's  assets,  but  she  did  not  mean  tp 
.daim  it,  wi  hoped  her  cousin  fViUiam  Hooper  would  go  on  paying 
the  legacies. 

Mr.  iUon^U  commented  upon  the  evidence,  and  observed— 
that  it  ^moimted  to  little  more  than  common  conversation ;  aa4 
.as  tp  what  passed  before  the  death  of  the  husbknd,  mere  parol 
■d^lfgrations  of  a  married  woman  co|ild  not  amount  to  a  waiver  so 
as  tp  4o  ayiray  her  right;  it  says,  that  the  estate  should  be  Cor  his 
[  210  J  benefit;  but  does  she  stipulate  for  any  provision  for  herself  out  of 
iti  But  th^t  part  of  the  evidence  is  obviated  by  observing,  that 
the  estate  never  was  sold,  but  only  mortgaged,  and  the  security 
«titl  Tem^HS.  There  must  be  indisputable  proof  of  a  woman's 
ibarriqg  Jierself  of  such  a  r^ht>  which  }s  not  a  presumptive  right, 
'})i|t  as  much  an  equitable  one  as  any  other  arising  in  this  Court. 
Tb^  disclainoier  after  the  husband'i  death. amounts  to  nothing :  bad 
Jt  been  iiqtended  as  a  fraud  upon  the  executor,  or  if  the  executor 
upon  the  faith  of  her  never  calling  for  this  debt,  had  paid  .debts 
and  legacies,  it  might  have  amounted  to  something,  but  the  evi- 
dent ber^  goes  by  uo  means  to  that  extent. 

Lord  Chancellor. — Suppose  the  heir  at  law  was  to  declare  Co 
the  executor  that  he  would  not  press  him  for  payment  of  the 
^b^t  snii  upon  that  assurance  the  executor  was  to  proceed  m 

payment 
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fvyment  of  the  legacies,  such  parol  declarations  woald  be  snflS-         1791. 
cieot  to  bar  the  heh*  from  coming  into  this  Court  for  payment  of         ^^^^^ 
Ae  debt,  and  my  opinion  is,  that  the  case  of  the  v^ifie  is  in  toto  the       Clihtow 
<Me  of  the  heir.  VLoow. 

A9  to  the  right  of  the  wife  upon  consideration  of  all  the  cases 
on  this  head. — ^The  earliest  case  is  1  Vem.  41.     Reason  v.  Sache* 
tftet,  which  amounts  to  this,  that  the  wife's  land  was  the  security, 
ind  the  husband  having  joined  in  mortgaging  the  estate  for  £40O 
paid  off  a  part  of  the  principal,  and  borrowed  of  the  mortgagee 
die  like  sum,  the  Court  held  the  wife's  estate  was  liable  to  pay  the 
whole.    In  giving  that  opinion,  no  point  arose  how  far  the  assets 
of  the  husband  should  have  exonerated  the  estate,  but  the  effect 
of  it  seems  to  have  been,  that  from  the  moment  the  wife  niort^ 
g^ed  the  estate,  it  was  in  the  power  of  the  husband,  independent 
of  that  mortgage,  to  charge  it  with  a  further  sum,  and  die  case 
diere  is,  that  she  having  charged  the  estate  with  cf  400  originally, 
md  that  sum  having  been  paid  off,  and  another  borrowed  upoa 
the  same  security,  it  was  held  not  to  be  the  immediate  debt  of  the 
haband,  and  no   case  has  yet  been  decided,   that  where   the 
hosband  and  wife  join  in  mortgaging,  the  husband  shall  by  his 
own   interposition  charge  his  estate.     In  the  case  of  Greyv, 
Kentish,  1  Atlc.  280.  the  question  was,  whether  a  possibility  of 
die  wife  could  be  assigned  by  the  husband  as  a  security  for  his 
debt,  and  the  point  was  between  the  assignees  of  a  bankrupt  and       [  dl  1 
his  wife*     Lord  Hardwicke,  in  considering  the  nature  of  the  right 
of  the  husband,  observed,  that  if  the  husband  had  paid  off  the 
deb^  it  would  have  been  the  wife's  by  survivorship,  being  in  the 
nature  of  a  pledge,  and  had  he  died  without  paying  it  off,  she 
would  hkve  been  entitled  to  have  had  the  estate  disencumbered* 
Tlie  rule  is  this,  that  the  tide  of  the  wife  to  be  exonerated,  is 
precisely  the  same  with  that  of  the  heir.     In  1  P.  W.  264.  and 
k  Vem.  689*     Tate  v.  Austin,  though  it  was  not  the  question  in 
Ihe  cause,  and  consequendy  the  judgment  of  the  Court  did  not 
appear  to  have  been  weighed  in  argument,  yet  the  Court  declared 
that,  clearly,  the  wife  could  not  insist  upon  being  paid  against 
<mierous  creditors,  but  would  be  postponed  to  such  creditors,  aud 
'(hat  the  debt  being  originally  the  debt  of  the  husband,  his  per» 
iBonal  assets  were  bound  to  pay  it  in  the  first  instance,  and  she 
entitled  to  have  her  estate  so  exonerated,  not  upon  any  right  she 
might  have,  but  upon  the  idea  of  its  being  the  husband's  debt; 
snd  such  is  the  reasoning  in  1  P.  W.  347*    Bagot  v,  Oughtt)np 
where  the  wife's  estate  was  mortgaged  before  marriage,  and  the 
husband,  subsequent  to   it,  joined  in  a  fine  for  confirming  the 
title,  there  the  Coturt  held  that  as  it  was  not  the  husband's  debt 
originally,  his  assets  wfere  not  liable;  that  he  should  not  be  bound 
by  his  covenant,  which  was  subsequent  to  the  debt,  and  not  to  be 
deemed  an  absolute  covenant,  but  merely  collateral  to  the  debt 
^hich  existed  before,  and  consequently  remained  in  statu  quo.    So 
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1791.         Evelyn  v.  Evelyn,  2  P.  W.  659*  which  seems  to  have  determined 
y^K-^^  the    point   between   heirs  and  executors.     How  was  it  then  in 

Cliwton  Lewis  v.  Nangle  (which  is  but  confusedly  taken)  and  Lord  Kin* 
Hooper.  ^'^^'  ^*  Money?  The  former  case  seems  to  be  more  clearly  r^ 
ported  in  Mr.  JoddreTs  notes,  and  the  question  seems  to  have 
turned  upon  the  circumstance  of  the  money  having  been  borrowed 
at  the  time  the  settlement  <ras  made,  and  Lord  Uardwicke  thought 
that  it  was  part  of  the  contract  made  with  the  wife,  that  it  ap> 
plied  to  the  mortgage,  and  that  he  could  in  that  case  make  no 
distinction  between  the  one  contract  and  the  other.  Lord  Kith 
noul  V.  Money i  which  was  said  to  be  like  Lewis  v.  Nangley  was 
in  that  respect  different,  for  there  Lady  Duplin  bad  a  real  estate 
subject  to  chaises  to  a  certain  extent,  and  the  estates  of  the 
mother  were  also  subject  to  seventl  demands.  The  agreement  to 
mortgage  that  estate  for  <£2,000,  made  it  the  debt  of  the  aucestor 
£  212  ]  particularly  charged  upon  the  estate;  and  when  it  was  settled  ia 
strict  settlement,  after  several  limitations,  and  the  terms  whidi 
fsxpired  then  by  there  being  no  issue  living,  she  had  a  power  to 
appoint  during  her  coverture.  Some  time  after  the  marriage,  a 
sum  of  money  was  raised 'for  the  benefit  of  Lord  Kinnotil  (tbeo 
Lord  Duplin)  and  there  being  a  sum  of  ;£  1,000  due  with  in- 
terest thereon,  at  length  the  estate  was  mortgaged  for  the  sum 
ao  borrowed,  which,  together  with  the  original  mortgage  deb^ 
made  up  £8,000,  and  in  the  mortgage  deed  it  was  expressed  to 
be  done  by  virtue  of  the  power.  Upon  the  enquiry  directed  bj 
Lord  Northington,  before  the  Master,  it  turned  out  to  have  hem 
applied  to  the  use  of  the  husband.  In  1767;  upon  the  re-hearing 
before  Lord  Camden,  it  was  contended  that  the  reference  to  the 
Master  was  wrong,  and  that  there  ought  to  have  beeu  an  im- 
'mediate  decree,  and  the  whole  charged  upon  the  estate  of  tfaa 
wife,  the  bill  having  been  brought  by  Lord  Kinnoul  to  have  the 
estate  sold ;  but  that  could  not  be  done  without  the  consent  of  the 
other  parties.  Lord  Camden  affirmed  the  decree  in  omnibus,  and 
argued  that  Lord  Norihington*s  opinion  was  right,  for  that  the 
vrife's  estate  should  not  be  subject  to  any  other  charge  than  her 
own  debt ;  ^that  Letfns  v.  Nangle  turned  upon  different  circum- 
stances, for  the  distinction  diere  consisted  in  its  being  a  debt  upoa 
a  previous  consideration,  and  went  upon  that  peculiarity,  and  not 
upon  general  principles.  This  affirmation  of  Lord  Norihingtotf$ 
decree  furnishes  a  position  not  directly  in  point  in  that  case,  but 
which  ought  to  have  been  raised,  that  it  is  not  necessai7  it  should 
appear  upon  the  face  of  the  deed  to  lead  the  uses  of  the  fiofs^ 
that  the  debt  was  the  debt  of  the  wife,  but  may  be  proved  to  be  so 
aliundi.  So  in  Bagot  v.  Oughton;  for  it  is  clear  that  the  instrur 
ment  was  not  a  declaration  to  that  effect.  In  Lord  Kiimout  v. 
Money,  it  appears  that  the  money  was,  as  to  part  of  the  sum 
raised,  in  fact  for  payment  of  the  debt  of  the  wife,  and  that  it 
n^ver  was  the  debt  of  the  husband ;  for  if  it  ever  had  been  so,  i«e 

would 
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Would  bare  been  bound  to  pay  it  out  of  his  personal  assetSi  but  179U 

the  circumstance  of  his  covenant  to  pajr  the  debt^  it  not  being  hb  wvw 

own,  could  not  make  it  his,   because  such  covenant  might  be  Clinton 

otherwise  explained  as  being  merely  a  further  security,  without        HooIJer 
altering  the  quality  of  the  debt  itself;  find  the  true  reason  is  in 
Evelyn  v.  Evelyn,  for  there  the  husband  covenanted  for  a  debt 
contracted  by  another  party,  and  his  covenant  was  not  deemed 
as   binding   bis  own  estate^   or   making  it    his  personal   debt. 

If  in  Lord  Kinnoul  V.  Money,  parol  evidence  might  be  given  [  £1S  } 
to  shew  that  the  debt  which  the  husband  covenanted  to  p^y 
was  not  his  own  debt,  but  the  debt  of  another,  and,  conse- 
quently, that  the  husband  should  not  be  charged  with  ihsLt  debt; 
u  it  were  res  iniegra,  it  might  be  thought  a  right  thing  to  say, 
that  where  the  wife,  upon  the  face  Of  the  transaction,  appears 
to  have  subjected  her  estate  to  the  debt  of  the  husband,  there 
should  be  an  inference  in  favour  of  the  wife,  that  on  the  part 
of  the  husband  it  was  a  contract  also  to  make  her  a  feme  sole, 
for  the  purpose  of  coming  into  equity  for  the  payment  of  it. 
As  to  Lord  Camden^s  observation  that  the  marriage  was  dissolved, 
quoad  the  transaction,  that  perhaps  is  merely  figurative,  as  I  know 
of  no  case  to  that  extent,  and  the  cases  of  Tate  t.  Austin,  Lesfis 
V.  Nangie,  and  Lord  Kinnoul  v.  Money,  go  upon  the  idea  of  an 
equitaUe  assumpsit.  Where  it  has  been  clearly  proved  that  the 
money  borrowed  had  been  paid  into  the  hands  of  the  wife,  and  thdt 
the  bad  been  perfect  mistress,  and  had  converted  it  to  her  own  use 
as  her  separate  money,  there  can  be  no  reason  why  the  Couft 
diould  not  declare  that  it  was  so  applied,  and  consequently  could 
not  be  deemed  the  debt  of  the  husband,  and  the  covenant  of  the 

*  husband  was  merely  a  necessary  covenant  for  the  purpose  of  cod- 
firming  the  debt.  So  where  the  wife,  having  the  absolute  disposal 
of  it,  appropriates  it  to  the  use  of  her  husband,  that  fact  would 
reach  the  original  contract,  but  still  resolves  itself  into  the  same 
principle  as  before,  and  makes  her  estate  liable.     Now.  as  to  ad- 

^  mitting  parol  evidence,  I  confess,  in  giving  my  opinion  before  as 
to  the  admissibility  of  parol  evidence,  it  was  too  extensively  given : 
the  case  as  it  is  stated,  without  parol  evidence  to  the  contrary,  is 
the  case  of  a  wife  having  subjected  her  estate  to  the  debt  of  her 
husband,  by  joining  in  a  mortgage  of  her  estate.  The  allegation 
is  the  same  as  in  Tate  v.  Austin,  that  it  was  meant  as  a  gift ;  but 
there  it  was  a  vain  allegation,  and  not  allowed.  If  so  it  stands 
thus,  that  she  suffered  a  sum  of  money  to  be  raised  upon  her  es- 
tate :  if  this  had  been  by  fine,  and  a  trust  declared  to  raise  .£1,500 
by  sale  or  mortgage  for  the  benefit  of  the  husband,  it  would  have 
been  manifestly  never  the  debt  of  the  husband,  but  a  sum  of  money 
which,  by  the  terms  of  the  contract,  he  was  entitled  to,  and  so 
much  raised  out  of  the  inheritance  of  the  estate.  But  where  it  is 
alledged  to  be  a  transaction,  purportuig  (not  only  upon  the  terms 
of  tbe  instrument,  but  by  other  evidence)  to  raise  a  sum  of  money 

for 
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for  payment  of  liis  debts,  was  it  possible  to  give  parol  ield^occ 
applicable  to  the  transaotion  itself,  so  as  to  prove  that  it  was  fot 
a  different  .purpose^  and  must  have  a  different  effect  from  tbatwhicfa 
the  instrument  purported,  as  that  the  wife's  debts  had  been  jmdl^ 
it,  and  the  application  had  been  different  from  what  was  in  ^im 
original  contemplation  of  the  parties,  such  parol  declarations  nmpi 
be  admitted  to  ^tfaat  extent ;  and  there  could  be  do  i^ason  for  re- 
jecting it  ^  but  when  I  thought  that  the  evidence  offered  i&  this 
cas^  of  the  conversation  .prior  to  the  husband's  death,  ot^t  lo 
be  admitted,  I  W£iit  beyoiid  the  cases,  for  all  the  authorities  af?, 
ivhere  the  fact  has  been  established  of  the  money  being  actuAlljr 
paid  to  another  .account,  and  consequently  ix>nsidered  as  .neviar  bor- 
rowed by  the  husband,  because. never  received  by  him.  But  to  aaj 
evidence  should  be  ddmitied  io  shew  the  wife^s  cormtU,  that  Jin 
money  should  be  his,  as  attempted  here,  would  be  carrying  the 
rule  of  evidence  too  far:  and  if  ViMood  upon  that.case^  tbea^ 
m^ht  to  have  the  estate  exonerated  out  of  the  personal  assets^ 
her  husband.  But  I  eanstot  distinguish  this  case  from  the  case  ijf 
ihe  *heir,  for  ^  the  heir  will  tell  the  executor  to  pay  the  iqgacJ9i 
and  thai  heamUsu^  jpre» .  him  far  the  exoneratsou  rf  his  estate, 
and.the  executor  pays  upon  that  assurance,  the  executor  .shall  mf^ 
be  .called  upon  ufterwards,  or  the  legatees  be  obliged  to  f^^imd* 
It  would  be  contrary  to  the  rules  <f  equitff  to  say^  that  ike, heir 
^sbould  not  .be  barred,  by  such  a  concession,  from  his  claim\  ft 
would  be  countenancing,  as  it  were,  a  mere  fraud  upon  the  ^jccih 
tor,  jftheheir  wasallawedto  call  upon himafter  sucnadiselaimer* 
In  this  ca&e  she  has,  by  her  declarations  to  the  executor,  elemfy 
disclaimed  her  right,  and  I  do  not  think  it  material  whether  the 
legatees  were  pam  .before  or  nfter  this  concession ;  therefore  the  l^ 
inusti)e(a) 

Dismiwd  (by 


(a)  The  present  case  was  mncli 
dteo  and  relied  opoii  in  two  recent 
«aacs,  (Jimef  v.  <J<idk«pR,  16  Ves.  556. 
and  BM§c9mb  ▼.  JVore,  6  Uow.  P.  C.  1.) 
in  which  an  equity  was  established  in 
some  measure  analogous  to  the  pre- 
aent,  via.  that  where  husband  «nd 
wife  mortgage  the.wife*s  estate,  and 
the  equity  of  redemption  is  reserved 
to  the  hotband  and  bis  heirs,  without 


recital  or  special  circiunstaiice  to 
shew  the  intention  to  make  a  new  set- 
tlement of  the  estate,  the  husband  has 
the  equity  of  redemption,  as  he  belbre 
had  the  legal  estate,  only  jure  uxtri$, 
(b)  As  against  the  executors  of  the 
anortgaf^ees  with  costs,  as  against  th  i 
•tber  defendaats  without  costs,  .Reg. 
lib. 


Seai 


IN  THB  High  Court  op  CHANCEitr. 
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Se^al  v.  Brownton  (a). 

IlILL  filed  by  the  heir  at  law  against  the  devisee,  for  ati  ac-  Bill  of  Mr  at 
•*^  coiliQt  of  rents  and  profits.  ^''»  agminitde.  ^ 

An  issue  devisavit  vel  non,  had  been  directed  at  the  hearing.       J^^  dismissed' 
Upon  the  trial  a  verdict  was  given  for  the  defendant.  with  costs. 

Upon  the  cause  coming  on  for  further  directions,  the  heir  not       [  215  J 
appearing,  the  only  question  was  as  to  costs. 

Mr.  Mansfield  said — the  rule  was,  that  where  an  heir  was  made 
defendant  he  must  have  his  costs ;  but  where  he  is  plaintiff,  and 
'files  a  long  bill  to  harass  the  devisee,  he  shall  pay  costs. 

Lord  Chancellor  dismissed  the  plaintiff's  bill  with  costs  (6). 


(a)  Reg.  Lib.  A.  1790.  fol.  80.  ftom. 

(V)  8o  in  iMxtwn  v.  StephenSy  3  P. 
W.  9^9.  it  was  said,  ttiat  where  an 
heb  at  law  is  plaintiff^  and  miscarries 
in  his  snit,  he  shall  not  haTe  costs, 
Imt  bnfais  snit  appearing  to  be  ground- 
teia  iball  pay  costs.    And  in  general 
where  the  heir  ^omes  into  equity  in- 
stead of  bringing  an  ejectment,  (though 
it  ia  dbcretionary  m  the  Court,)  costs 
will  be  given  against  him,  Leman  v. 
iflte,  Amb.  163.    Btinkhome  v.  Feast^ 
t  Dick.  153.     JsAitsofi  ▼.   Gardiner^ 
lb.S13.      GcHgh  y.  Bdevdy  ib.  396. 
^€mammt  v.    fThiiony   dt.  ib.     Bat 
where  he  is  brought  into  Court  as  a 
defendant,  if  it  tne  to  a  bill  by  a  de- 
visor to  perp^nate  testimony,  he  shall 
have    his  costs   notwithstanding   his 
having  cross-examined  the  plaintiff's 
witnesses,  BidtUph  v.  Bidulph^  ^  P.  W. 
f85.    AngiiU  v.  Browriy  cit.  ib.    ImX' 
<o»  y.  Stepheniy  snp.      Humphrey  v. 
itfone,    2  Atk.  408.      Webb  v.  Claver' 
den,  ib*  424*  BUnkhorne  y.Feust^  sup. 


But  if  he  examfaie  witnesses  to  ctt« 
counter  the  will,  he  shall  not  have  hia 
costs,   Bemeff  v.  JEjyfe,  S  Atk.  386. 
BUnkkame  v.  Feuty  sap;      This  b 
where  the  bill  does  not  |>ray  relief,  dr 
is  not  bronght  to  a  hearing.    If  it  is, 
ahd  he  chooses  to  examine  witnesses, 
Uie  -question  of  costs  will  depend  ap0ti 
the  circnmstances,  Gimgh  v.  Boievel, 
snp.  Blinkhwne  v.  Frost,  sup.    White 
V.  tViUon^  IS  Yes.  91.     He  has  also 
a  right  to  deaoand  an  issue  upon  wUA 
he  shall  have   his  costs.     Bemey  ▼• 
Efffiy   sap.      White  t.  WiUom,   sup. 
unless  he  sets  up  insanity,  or  any  other 
disability  against  the  person  whoauide 
tiiewill,  and  fails,  in  which  case  he 
shall  not  have  his  costs,  ib.     Webb  t. 
<^iaverde»,  sup.     Bat  it  must  be.  a 
very  strong  case  to  induce  the  Conrt 
to  give  costs  against  him,  as  spoliation 
or  secreting  the  will,  Bemey  v.  JByre, 
sup.  vide  also  The  Attomey^Creneral  v. 
The  Haberdashers  Company,  post,  voU 
iv.  178. 


Armstrong  v.  Eldribob. 

npHE  testator  gave  the  residue  of  his  real  and  personal  estate  to  TmfMkar'pmm 
^    trustees,  in  trust  to  sell  and  apply  the  interest,  proceeds  and  I?*'"*i2S!2^ 
profits  thereof,  from  time  to  time,  to  the  use  of  his  grand-childrep>  cat  to^urpt^-  * 

tioa  finriife,  and 
after  decease  of  the  survivor,  then  to  divide  the  principal  among  their  chUdiCD;  two-died; 
the  interest  shall  be  paid  to  the  other  two. 

Though  the  words  *' share  and  share  alike,**  in  a  will,  generally  create  a  teoawfili^ 
mon,  they  cannot  do  so  wbere  tliere  is  an  express  joint-tenancy. 

Frances 


ti^ 
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ARMtTRONO 

O. 
-  £uiRiDOB« 


[£10] 


Frances  Armstrongs  Charlotte  Armstrongs  Rebecca  Arnuk 
and  Mary  Armstrong,  equally  between  thiim,  share  and 
alike,  for  and  during  their  several  and  respective  natural 
and  from  and  immediately  after  the  decease  of  the  survivor  of 
in  trust  to  pay  and  apply  the  principal  mon^y,  to  and  amoi 
and  every  the  children  of  his  said  grand-daughtersj  equally 
divided  between  them,  share  and  share  alike. 

Two  of  the  grand-daughters  we^  now  dead,  leaving  chi 
The  question  was,  What  should  become  of  the  interest  whk 
two  deceased  grand-daughters  took,  until  the  death  of  the 
vivor.  The  children  of  the  deceased  grand-children  claimed 
their  mothers  beii^  tenants  iu  common,  therefore,  there  bei 
aurvivorsbip. 

But,  Lord  Chancellor  said — ^That  though  the  words,  ''  a 
^*  to  be  divided,''  and,  *^  share  and  share  alike,''  werfe,  in  ge 
Construed,  in  a  will,  to  create  a  tenancy  in  common :  yet, } 
the  context  shews  a  joint-tenancy  to  be  intended,  the  words  s 
be  construed  accordingly ;  and  that,  to  this  case,-  it  was  e^ 
that  the  interest  was  tor  be  divided  among  four,  while  four 
alive;  among  three,  while  three  were  alive;  and  nothing  w 
go  to  the  children,  while  stny  one  of  their  mothers  was  living 
declared  the  whole  interest  to  belong  to  the  two  living  grand-d 
ters,  by  survivorship  (a)« 


(a)  So  in  Seott  v.  JBargenumi  9  P.  W. 
68.  where  th^re  wu  a  iepcy  to  three 
danghters  eqwiUtf,  and  If  all  died  be* 
fore  their  legacies  were  payable,  then 
the  whole  to  their  mother,  two  of  the 
daoghters  haying  died  liefore  their 
shares  became  doe,  the  sanriving 
daughter  was  held  entitled  to  the 
whole.  And  it  is  a  general  rnle  of 
conttniction,  that  where  an  interest 


In  the  datirre  6f  i  tenancy  in  ti 
is  given,  yet  if  the  legacy  is  ifiH 
npoo  the  death  of  all  those  p 
though  no  intention  is  ex^resse 
the  death  of  one  or  two  only, 
▼brship  shall  preyail,  j^tyard  ▼. 
14  Ves.  474.  As  to  the  wordi 
create  a  joint-tenancy,  Tide  J 
V.  Baynttm,  ante>  voli  t  1H» 


Charging  a  bank* 
npt  m  execution 
after  tiie  comitiis- 
iioa,  is  an  elec- 
tion to  proceed 
at  law;  and  the 
creditor  cannot 
aHerwards  pro* 
ceed  under  the 
rflimnisiiiTn 


Ex  parte  CAtoR,  in  the  Matter  of  WfliT^siDB,  a  Banh 

T>£TITION  to  be  at  liberty  to  prove  t  >debt,  the  pro 
^  which  had  been  refused  by  the  commissioners ;  the  grou 
refusal  was,  that  the  bankrupt  had  been  charged  in  executic 
ter  the  bankruptcy,  and  after  he  had  obtained  hb  certificate : 
the  debt  was  therefore  discharged* 

It  was  argued  by  Mr.  SoUciior-General  and  Mr.  Mitfordj 
although  a  creditor  having  a  debtor  in  execution  before  the  \ 
ruptcy,  will  not  prevent  him  from  proving;  yet,  that  chaigin] 


r 
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IN   tll£   HiOtI   COUBT   OF   CilANCER\%  21(S 

In  execution  after  the  commission^  is^ such  an  election  as  the  ere*  1791. 

ditor  must  abide  by ;  in  law,  he  has  been  paid.     A  party  cannot  wvw 

proceed  against  the  goods ;  after  the  body  is  discliarged  by  process   .      ^^  P*"^* 
of  law.     If  a  debtor  dies  in  execution^  the  creditor  may  proceed  ^ator. 

^inst  the  goods;  but  that  was  in  consequence  of  21  Ja.  1.  c.  4. 
so  that  it  seems  to  require  a  positive  act  of  parliament.  It  is  a 
particular  indulgence  to  permit  a  creditor  to  prove,  when  he  has 
the  bankrupt  in  execution,  before  the  commission ;  and  that  on 
tlie  ground,  that  the  law  has  taken  from  the  bankrupt  all  his  ef- 
Ifcts,  with  which  he  could  pay  the  debt,  to  which  the  creditor 
probably  looked ;  but  after  the  commission,  the  creditor  must  know 
that  there  was  nothing  to  choose  between  but  the  body  and  the 
commission. 

Lord  Chancellor. — I  really  think  the  taking  in  execution  after 
die  commission,  is  an  election  not  to  come  in  under  the  comniis- 
sioD ;  and,  having  made  this  election,  the  creditor  must  abide  by 
iH  the  consequences  of  the  certificate.  He  may  assent  to,  or  dis- 
sent from,  the  certificate,  in  order  to  assist  that  legal  remedy,  but 
itill  he  camiot  receive  any  benefit  from  the  commission. 

The  cause  stood  over,  and  coming  on  again —  [  217  ] 

Mr.  Man^ld  cited  a  case  Ex  parte  Hichlin,  2d  Feb.  1785, 
^here  the  creditor  having  taken  the  bankrupt  in  execution,  after 
the  commission,  and  having  discharged  him,  still  was  not  suffered 
to  prove  his  debt,  having  taken  the  highest  satisfaction  the  law 
bows.  But  at  he  same  time,  the  contended  it  was  reasonable, 
that  whether  he  had  taken  him  before  or  after  the  commission,  he 
might  still  be  at  liberty  to  make  an  election  to  take  a  dividend ; 
that  commencing  an  action  is  not  an  election  ;  and  if  commencing 
•  is  not  so,  why  should  proceeding  be  considered  as  such  ? 

Lord  Chancellor  said — the  right  way  was  for  the  creditor  to 
ipplj  for  leave  to  prove,  in  order  to  assent  to,  or  dissent  from, 
|he  cerdficate.  If  the  creditor  has  lost  his  debt  by  a  blunder,  it 
IS  a  pity,  but  he  has  made  his  election. 

The  bankrupt  was  discharged  out  of  custody  by  compromise  (a). 

{*]SteiheeMeof  Ex  parte  Warden,  bankruptcy  vrhere  all  the  subsequent 
^te,  191,  which  aroie  out  of  the  same      catet  are  collected. 


»17 


1791. 


RoIIfy  F^.  1st 

A  reil  eomposU 
tion  cannot  be 
MUbUsbed  witb- 
oo|  sbewin^  tbe 
deed  by  >»hicb  it 
was  created,  or 
pro?  bag  iu  cxitU 


ClftlS   AlCOUBD    AND   DlTlftlVIXBD 


Heathcote  V.  Maimwaring. 

1  N  this  case  it  was  stated  by  Mr.  Lloyd,  and  admitfed 
-^  counsel  for  the  defendant,  that  in  the  cases  of  BJbberi 
jtppleton,  and  in  Hawes  v.  Swain,  Exchequer  sittings  after  2 
17SQ  (a),  it  was  settled,  that  a  real  composition  coald  not 
tablished  without  shewing  the  deed  by  which  it  was  create 
proving  the  actual  existence  of  such  deed ;  for  otherwise  evti 
modus  would  be  set  up  as  a  real  composition  ;  and  there  Woi 
no  litae  drawn  between  them.  And  tne  Master  of  the  KoMsi 
this  to  be  so  (6). 


(a)  Ttiese  twa  cases  are  in  Wood's 
Titbe  Causes,  voL  if.  p.  10  and 
SIS. 

(6)  Tbe  doctrine  upon  this  subject 
was  very  ably  stated  in  tbe  elaborate  art 
fnments  of  the  majority  of  the  judges, 
who  delifered  their  opinions  In  the 
House  of  Lords,  in  tbe  case  otKmgkt 
¥.  HaUiffy  S  B.  &  P.  £06.  et  seq.  It 
seems  to  have  been  invariably  hoiden, 
that  some  evidence  mnst  be  adduced 
to  shew  that  such  an  agraement,  though 
,](Mt,  did  once  exist,  vide  the  passage 
from  the  Year  Book,  94  H.  6.  56.  tliere 
eited.  Roikeram  v.  Famhaw,  3  Atk. 
6f8.  Mumet  v<  Neale,  Wisfatw.  324. 
Cka^fUld  V.  Fryer,  1  Price,  255.  There- 
f6fa  in  the  case  of  Suwhridge  t.  Ben- 
iattp  SAaat^.  37.   wheve  instruments 


were  given  in  evidence,  whidi  I 
denoted  that  such  an  agreemei 
have  taken  place,  as  they  related 
reasonable  degree  of  probabUh( 
partieahirly  to  such  a  transacti 
to  any  other,  the  real  comnotifc 
supported ;  iKde  also  the  eMil 
of  £yre,  C.  J.  In  BoUim  t.  fkt 
tf  Carlisle,  S  H.  Bl»  US. 

The  doctrine  upon  ^e  m^M 
tMpti&h  ftfotti  payment  of  fiflMi 
is  similar  to  the  above,  is  conti 
tbe  luminous  judgment  of  liOf^ 
ingtan  in  FdnAi^w  v.  IbeJkenuR, 
from  his  Lordsliip's  MSS.  i  EA 
The  subsequent  decisions  wlii 
numerous,  ^re  collected  in  tatl 
nolt  le  it. 


Gbibn  t%  LowBS  {ay. 


li^oattiMi 

I 

ta  restrain  pay 
aiant  to  heir. 


i^oattiMiagaiBH  TITLL  by  creditors  against  the  executor^  heir,  and  purclifi 
Sf  ^c'^riditol?  ^renl  estate,  charged  for  payment  of  debts. 

Mr.  Stanley  moved  for  an  injiiBction  on  the  porcbftstr 
estate,  which  had  descended  on  the  heir,  to  reatraiB  him 
paying  the  purchase-money  to  tbe  heir« 

There  was  an  affidavit,  that  there  was  little,  if  anjT^  othiv 
for  payment  of  the  debts,  besides  this  estate. 

The  defendant  had  not  answered^  but  bad  obtained  onk 
lime. 

I  inunction  ordered,  till  answer  or  further  order  {by 


)i 


U)  Reg.  Lib.  A.  1790.  A)l.  145. 

[by  In  the  same  way  a  purchaser 
would  probably  be  restrained  'from 
paying  tbe  purchase-money  to  a  devi- 
see, though  it  was  not  till  tbe  case  of 
JfafAetet  V.  Jojiet,  tAnst.  506.  that  it 
was  cfttablisbed,  that  the  statute  of 
It  devises  bad  placed  the  heir 


and  devisee  in  exactly  the 
tion  ;  making  tlicm  personally 
511:^^,  after  alienation  of  the  ea 
if  they  still  held  it ;  and  disd 
bond,  fide  purchasers  under  the 
all  liability,  vide  Sugd.  Vend.  A 
436. 

Ami 
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AtkixN'son  v.  Leonard  (a).  ''^'^ 

iLffOTION  to  discharge  a  writ  of  ne  exeat  regno,   obtained  Writ  af  ne  eieat 
-    '■■  against  the  defendant.     The  affidavit  made  by  the  pluintid",  ^^^^  obtained  by 
ipon  vshich  the  writ  was  obtained,  stated  that  the  plaintiff,  who  ^T/iSi?SsV 
lived  in  Antigua^  had  formed  an  intimacy  with  the  defendant,  whp  another'  upon  a 
Ibeo  lived  in  the  same  island;  that,  in  the  year  1763,  the  defendant  |>pn(l  stated  in  tfao 
being  embarrassed  in  his  circumstances^  the  piaintiif  had  assisted  charged  ii A  irivl 
him  by  paying  off  some  debts,  and  becoming  security  for  others,  iug  security  io 
and  continued  so  to  do  till  the  year  1 768 ;  when  other  creditors  of  **»»<*«  *>y  the  de- 
tbe  defendauti  to  whom  he  had  given  bonds,  with  warrants  of  at-  \9^x  of  ne  exeat 
toraey  to  confess  judgment  thereon,  becoming  pressing  for  their  must  be  upon  an 
dtfnlaiids>  and  having  entered   up   their  judgments,  the   plaintid*  ^^"^^^'^<^^ 
OMck  out^  and  furnished  the  defendant  with  an  account  oi  monies  xhoush  a  conrt 
by  hioi  advanced  and  paid  for  die  defendant;  requesting  him  to  oflaw  will  permit 
give  the  plaintiff  a  bond  and  warrant  of  attorney  to  confess  judg-  a  plaintiff  to  de- 
llieii^  to  put  him  on  the  same  footing  with  the  other  creditors ;  bond  "t^a"  dow^ 
•od   die  defendant^  in  the  month  of  May  1768,  accordingly  gave  not  oiist  the  con- 
Ulc  p4aiotiff  his  bond  and  warrant  of  attorney,  for  securing  to  the  onrrent  Jurisdic- 
plaintiff  the  balance  due  to  him  on  the  said  account,  with  interest  ^^^^^  tui*  court. 
%tJSQ  per  Ktfit*  which  balance,  to  the  best  of  the  plaintiff  s  recoU 
ktiwn  dnd  belief,  amounted  to  .£800  current  money  of  ^^^ig^/a, 
^ual  to  .£450  sterling,    llie  affidavit  farther  stated,  that  in  the 
year  1766|  d  treaty  of  marriage  took  place  between  the  plaintiff 
and  his  wife,  the  defendant's  sister,  and  a  treaty  with  the  defendant's 
father,  for  that  purpose,  who  promised  to  enter  into  a  bond,  for     '   [  219  1 
ae^ufiof  jf  600  as  part  of  the  daughter's  portion ;  that  the  plaintiff 
came  from  Dominica  to  England,  leaving  his  wife  and  her  mother 
in  the  care  of  bis  house ;  and,  in  the  plaintiff's  absence,  the  de- 
leodaot  made  a  visit  to  plaintiff's  wife ;  that,  soon  after  tlie  plain- 
tiffs return  to  tiomimca,  and  wanting  money,  he  found  it  necessary 
to  press  the  defendant  for  the  money  secured  by  the  bond  and 
warnKilof  attorney;  that,  on  searching  his  bureau,  where  he  used 
Io  keep  Che  said  botid  and  warrant  of  attorney,  he  discovered  that 
they,  together  xvith  other  papers,  had  been  taken  away,  and  hie 
had  never  since  been  able  to  Jind  the  same;  that  the  father  of  the 
ddtondant,   and  pUintiff 's  wife,  dying  inJaMt/ary  17B3,  intestate, 
laiving  d^ifendant  and  plaintiff's  wife,  his  only  children,  and  his 
widow,  surviving  him,  his  next  of  kin,  and  entitled  to  his  personal 
estate;  aud  the  widoM^  soon  after  dying,  and  leaving  the  defendant 
and  plaintiff's  wife  her  next  of  kin,  and  the  father  d>ing  possessed 
•f  about  .£1,950  currency,  equal  to  about  «£l, 100  sterling,  and 
ikm  oMber  being  possessed  of  about  £o50  sterling,  the  plaintiff 
tktfikiedy  in  right  of  his  wife,  one  moiety  of  those  suAiis.     The 

(a)  Reg.  Lib.  A.  1^90.  f'ol.  tii. 

o  2  affidavit 
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179K         affidavit  further  stated,  that,  about  June  1789,  the  defendant's  wife 
^^-^^  being  in  a  bad  state  of  heallh^  the  defendant,  together  with  bis 

ATKiNton  wife,  came  to  England  for  medical  advice,  and  arrived  in  England 
LioKASB.  "*  "^^i^  following,  and  the  plaintiff  following  him,  arrived  in  Eng-^ 
land  soon  after  him ;  and,  upon  various  applications  to  the  oe- 
fendant,  having  been  able  only  to  obtain  the  payment  of  ^10  on 
account  of  his  demands^  and  the  defendant  intending  shortfy 
to  return  to  Tortola;  the  plaintiff  had  filed  his  bill  for  the  recovery 
of  his  demands.  *'  Saitk,  that  there  is  now  justly  due  and  owing, 
from  the  said  defendant  to  this  deponent,  upon,  or  by  virtue  oC 
the  said  bond  and  warrant  of  attorney,  the  sum  of  £900  sterling; 
and  he  verily  believes,  that  upon  the  taking  the  account  of  the 
estates  of  the  defendant's  father  and  mother,  possessed  by  de» 
fendant,  there  would  appear  to  be  due  to  plaintiif  and  his  wife, 
for  their  distributive  share,  £550  besides  interest ;"  and  the  plains 
tiff  further  said,  that  he  was  in  Tortola  when  the  defendant  came 
to  England,  and  understood  that  his  whole  business  was  to  attend 
his  wife  for  advice,  who  died  in  November  last,  and  the  defendant 
intended  to  return  (about  C//m/mas  last)  to  Tortola;  and  that  if 
the  defendant  was  permitted  to  leave  tlie  kingdom,  without  giving 
security  to  ans\yer  plaintiff's  demands,  he  verily  believed  he  ^ookl 
£  MO  ]  be  in  great  danger  of  losing  the  same.  When  this  application  wai^ 
made  to  Lord  Chancellor,  for  a  writ  of  ne  exeat  regno  against  the 
defendant,  his  Lordship  thought  that  the  plaintiff"  had  laid  a  suffi* 
cient  ground  for  the  writ,  with  respect  to  the  money  lent  and 
advanced  for  the  plaintiff,  but  not  to  the  extent  of  his  demand 
in  right  of  his  wife,  to  a  moiety  of  the  personal  estate  of  the 
defendant's  father  and  mother;  and  therefore  by  his  order  of 
the  29th  November  1790,   directed  the  writ   to    be  marked  for 

£900. 

Upon  this  writ  the  defendant  was  arrested,  and  gave  bail ;  and 
put  m  his  answer  to  the  plaintiff's  bill,  admitting  the  execution 
of  the  bond  and  warrant  of  attorney,  but  stating  claioM  upon 
the  plaintiff*;  and,  in  particular,  denying  that  any  thing  was  due 
to  him  in  right  of  his  wife,  from  the  estate  of  defendant's'  father 
and  mother ;  they  not  having  left  sufficient  property  to  discharge 
their  debts. 

Mr.  Solicitor-General,  supported  by  Mr.  Mansfield  and  Mr. 
Steele,  now  moved,  that  the  writ  of  ne  exeat  regno  might  be  dis- 
charged,  and  the  defendant  discharged  ont  of  custody. 

'rbey  argued  this  on  several  grounds ;  First  it  was  a  writ  of  m 
exeat  regno,  to  restrain  a  ilian  from  returning  to  his  own  country, 
from  whence  he  came  widi  the  plaintiff's  knowledge,  and  for  a 
legal  purpose,  the  having  proper  medical  advice  for  his  wife,  not 
for  the  purpose  of  avoiding  process ;  and  the  bill  was  only  filed 
*  when  the  defendant  was  just  going  home,  though  the  plaintiff  had 

been  a  considerable  length  of  time  in  this  country.    Tliis  was 

oiiginaUj 
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originally  a  prerogative  process,  and  has  been  only  extended  to  the  1791. 

flubject  in  cases  where  the  defendant  was  leaving  the  kingdom  for  v^-vw 

the  purpose  of  avoiding  the  process  of  the  Court.  Pract,  Reg.  /Vtkiksow 
25 1 .  That  cannot  be  the  case  where  the  party  is  going  home  to  Lio»ajui. 
the  same  country,  which  is  the  country  of  the  plaintiff,  where  all 
the  accounts  are,  and  where  the  same  justice  may  be  had  as  here. ' 
In  Robertson  y.  Wilkie,  Amb.  177-  the  case  is  not  stated^  but  it 
appears  to  be  a  writ  to  restrain  the  defendant  from  returning  to 
Minorca ;  and  the  reason  why  Lord  Hurdwicke  ordered  securi^  to 
be  i^en,  was,  that  there  was  no  faith  between  the  parties,  as  to 
''^^ng  justice  where  they  resided,  as  there  is  between  persons 
living  in  the  English  colonies.  Lord  Northin^ton  refused  a  writ 
of  nf  exea^  on  this  very  ground.  Secondly,  This  is  a  mere  legal  [  221  ] 
debt,  for  which  the  plaintiff  might  hold  the  defendant  to  bail ;  and 
therefore  is  not  entitled  to  this  process,  which  must  be  upon  a 
debt  of  merely  an  equitable  nature.  SAtk.  210.  Then  what  is 
the  nature  of  this  demand  i  The  plaintiff  does  not  swear  posi- 
tively to  one  shilling  being  due.  It  is  only,  that  he  had  been  used 
to  advance  money  for  the  defendant,  and  had  given  security  for  his 
debts:  that  he  desired  him  to  give  him  a  security  equal  to  that  he  had 
given  bis  other  creditors ;  and  that  the  defendant  gave  him  a  bond 
and  warrant  of  attorney  to  confess  judgment  for  the  balance,  which 
amounted  to  ifSOO  currency,  equal  t5  about  ^400,  to  the  plain- 
tiff's recollection  and  belief.  If  the  security  required  by  this  war- 
rant, be  in  analogy  to  bail,  this  manner  of  swearing  would  not  be 
sufficient  to  hold  a  defendant  to  bail ;  the  sum  must  be  positively 
sworn  to.  The  plaintiff  says,  afterwards,  that  there  is  now  ^*900 
due  to  him ;  which,  standing  by  itself,  is  positive ;  but  is  here 
manifestly  founded  on  the  balance ;  so  that  it  is  impossible  the 
plaintiff  can  be  positive  as  to  his  debt,  and  cannot  make  that  sort 
of  affidavit  which  is  necessary,  to  restrain  the  defendant  from 
going  home.  If  ,£900  is  due,  it  is  a  legal  debt :  but  the  bond 
and  warrant  of  attorney,  being  money  to  secure  a  balance,  does 
not  alter  the  nature  of  the  original  debt.  Not  like  a  bond  for 
«  certain  sum,  which  shews  the  nature  of  the  contract.  The 
defendant  swears,  in  his  answer,  it  was  only  for  the  balance. 
But  it  will  be  objected,  that  the  bond  and  warrant  of  attorney 
being  lost,  makes  it  an  equitable  demand.  Notwithstanding 
this,  the  defendant  might  have  been  held  to  bail.  In  Reed  v. 
Brookman,  3  T.  R.  151.  A  deed  of  release  was  pleaded  as  lost, 
and  allowed. 

Mr.  he  Mesurier  as  amicus  curia,  stated  a  case  of  Toliy  v. 
VfeMt,  in  B.  R.  Trin.  24  Geo.  S.  (cited  3  T.  R.  153.  note.) 
where  an  action  was  brought  on  a  bond  as  an  existing  instrument, 
and  profert  made :  the  defendant  prayed  ot/er :  Peckham  moved  * 

for  the  plaintiff  to  dispense  with  the  oyer,  on  account  of  the  ori- 
gjnal  bond  being  lost,  upon  giving  a  copy  of  it;  Justice  Bitller 

said. 
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1791-         said^  that  they  might  have  declared  on  th^  bcuKl  as  loit;  iipd  d)^ 
Coqrt  gave  the  plaintiff  *  leave  to  alter  the  declaration. 


Atkiiisoii 


LcovAEp.  W""*  Jf'^^  ^^  Mr.  i^i/igi  for  the  plaintiff. — No  body  <?an  rcaii 

[  222  ]        ^he  affidavit  without  being  katiafied  of  the  n^opey  being  due ;  th^. 

def(pndant  admits  giving  the  bond,  but  only  says,  generally,  th^l; 

there  ii  not  so  large  a  balance  d|ie.    We  admit  that,  in  ord^r  tp 

authorise  tha  issuipg  oif  this  process,  the  d^o^and  qaust  be  W, 

equitable  deipaqd;  that  the  affidavits  must  b^  positive,  and  Um) 

persons  proper  objects  of  the  application.     }st.  With  respect  ta 

its  being  an  eqi^itable  demand :  whenever  a  ipau  has  lost  bis  bo|i4t 

he  niay  coyqe  for  a  ren^edy  into  a  court  of  equity;  po  actipn^hfifi 

ever  beep  supported  on  a  lost  bond.     If  thefe  are  any  declaraUpnn 

of  that  sort,  they  are  not  those  of  the  whole  Court*    Ip  the  oaffi 

ip  the  Term  Reports,  Justice  Grose  diflered ;  that  case  was  a  dui* 

tres^  for  a  rent-charge,  to  which  a  release  was  pleadedi  wbicd  bl4 

been  lost,  and  it  wa9  90  pUaded  for  the  sake  of  the  Coprt's  pngK 

spmipg  the  release,  where  ibe  rept-charge  bad  not  been  dempndf^ 

for  a  great  length  of  tiine,^ — In  Whitfield  v,  Fausset,  lY^i*  ^7* 

Lord  Hardwicke  sajf,  the  loss  of  a  deed  is  not  always  a  grouiidi 

to  come  into  a  court  of  equity,  but  if  a  pian  has  lost  a  bond,  1^ 

is  entitled  to  come  into  a  court  of  equity,  because  he  cappot  ^ 

clare  without  making  projirt,  ^q  defendant  being  entitled  to  9ff^i 

and  be  cited  several  ca^fli  which  are  mentioned  at  tbe^id  of  t^ 

report.    So  Walmsl^  v*  Chili f  I  Yes.  341.    M  no  cases  are  citad 

to  the  contrary,  your  l^prdsbii^  will  pot  say  this  is  a  K'gal  deiipapa^ 

iVs  to  the  affidavit  bepij^  positive,  it  has  been  laid  down,  iba^ 

where  the  demand  was  for  an  account,  and  the  plaintiffs  awom 

that  they  verily  ^eliev^d  a  certain  sum  wss  due,  the  writ  has  iaspadl 

the  plamtiffs  were  the  iiest  of  kip  of  a  testator- — Mf^  SoU^Qi^ 

General  has  said,  that  the  def^pd^nt  had  come  here  (qx  a  partial* 

lar  purpose,  and  no  application  till  he  was  just  setting  otf  uppp 

bis  return.    The  affidavit  states,  that  demands  had  beep  mid^  W 

the  West  Indies.    The  defendant  came  hither  ip  1788i  hia  w)^ 

died  in  1789,  yet  he  continues  to  stay  here.    It  is  not  spffii^iept  t^ 

^ay,  that  both  the  plaintiff  and  defendant  lived  in  the  islan^a*    T)ip 

case  in  Jmbl^  does  not  state  the  circumstances ;  bpt  dped  9Hrt 

apply  to  this  case,  it  did  not  proceed  op  the  ground  of  the  partW 

being  abroad.    In  a  case  of  Collingridge  v«  Monk,  ip  llGQ,  t^ 

defendant  was  usually  resident  in  J^maica^  and  only  oq^^asionaUj 

resident  here,  yet  the  writ  was  granted.     If  I  lend  money  to  a  Wfl 

on  his  bond,  he  is  my  debtor  wherever  he  goes.    It  is  said,  it  is 

[  223  J        iinfd  tQ  m^ke  him  account  here,  but  there  is  no  doubt  tb^  a^^d^D^ 

must  go  on ;  the  only  question  is,  whether  we  shall  have  a  s^W^ 

to  obey  the  decree  when  made. 

s  The  bo]i4  M  N«n  dsptroytd  by  tiit  defeodaat 
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Mr.  SoliciCor-Generaf,  irf  reply. — Hie  verj  case  determined  id 
the  Court  of  King's  Bench,  is  put  by  Lord  Hardmcke  in  the 
case  cited.     Consider  what  sort  of,  equality  would  be  put  between 
the  plaintiff  and  defendant  by  the  doctrine  now  held.    The  de- 
fendant tnieht  plead  a  release,  lost  by  time  and  accident,  but  thb 
plaintiff,  who  had  lost  bis  bond,  could  have  no  benefit.     In  the 
case  itientioned,  of  Toiir/  v.  Nesbit,  it  was  a  bond  declared  upon, 
with  ^profert;  the  declaration  was  afterwards  amended,  and,  upon 
the  trial,  the  loss  of  the  bond  was  proved,  and  a  notarial  copy 
produced,   upon  which   the  plaintiff  recovered.    Therefore  the 
plaintiff  has  a  remedy  at  law,  and,  in  such  case,    the  Court  will 
not  usually  grant  a  writ  of  ne  exeat.    Hiis  is  not  a  writ  sued  out 
of  coin-se;  a  case  must  always  be  established  for  it.     The  defen- 
dant, by  bis  answer,  swears  positively  that  the  plaintiff,    on  the 
balance  of  accounts,  was  indebted  to  him.     No  account  is  giveo 
for  tbe  delay  in  filing  the  bill ;  although   the  plaintiff  has  stated 
that  he  came  hither  to  enforce  his  demand  against  the  defendant* 
There  are  courts  of  judicature  in  tlie  islands,  'where  the  papers 
and  other  evidences  are,  which  are  competent  to  decide  between 
the  parties* 

Ijord  Chancellor, — ^The  real  question  is,  whether  there  is  a 
sufficient  equitable  demand  to  sustain  this  equitable  process. — J, 
should  be  sorry  a  process  should  depend  on  so  precarious  circum- 
sUuices  as  those  stated,  llie  case  in  An^bler  did  not  go  to  tbe 
length  now  urged  ;  the  Court  thought  he  must  give  security  to  tbe 
extent  of  the  demand.  Lord  Itardwicke  is  diere  made  to  take  a 
difference  between  the  English  law,  as  administered  at  GibraUar, 
and  the  Spanish  law  at  Mtnorta.  In  both  cases  justice  would  be 
equally  certain.  Lord  Norihington  tlioCight  tbe  process  ought  not 
to  be  extended  to  foreigners ;  that  could  only  apply  where  the 
Justice  of  the  case  would  be  equally  certain  to  be  done  (a).  When 
tbe  question  is  only  between  jl  rue  exeat  regno,  and  taking  security, 
I  ea«Iy  lean  to  tbe  latter ;  because,  beyond  securing  the  dennand, 
I  think  there  is  no  reason  for  the  ne  exeat.  The  justice  of  the 
Court  being  satisfied,  I  think  it  would  be  better  to  abandon  the 
process,  than  to  apply  it  where  tbe  purpose  can  be  answered  by 
giving  security ;  it  should  be  used  only  to  compel  the  part  if  to  abide 
by  the  justice  of  the  case. 


1701. 


(«)  X^  question  how  far  the  Court 
Intnrfere  between  foreigners  mtm 
^lioaMed  ui  two  sulweqnent  casea,  but 
bu  not  been  judicially  determined. 
Ik  CMrriere  v.  De  Calonne,  4  Ves.  577. 
Rnddam  v«  Hetheriv^ton,  5  Ves.  91.  In 
the  former  of  these  cases  Lord  Rm^ 
iya  remarked  upon  the  extreme  deli* 
cacy  of  interfering,  as  aghast  fo- 
rciciiers,  whose  occasione  or  mitftir^ 
IVMbavc  brought  them  here.    Lord 


EUon  lias  more  than  once  noticed  the 
extreme  hardship  of  the  present  case. 
Cases  somewhat  similar  have  also  oc- 
curred, in  which  captains  of  £o«|  /luf^ 
vessels, or  persons  havingappointroents 
abroad,  have  been  restrained  by  this 
writ.  Etches  v.  lance^  7  Ves.  417« 
Tamlin9on  v.  Harrison^  8  Ves.  ^t,  Diek 
V.  Swinton^  1  Vrs.  &  Bea.  571.  iS(ewart 
V.  GVdbam,  19  Ves.  513. 

1  shall 


Atkinso* 

c. 
Leovar^. 


/ 


^v» 


WBl. 


idDSiMON 


Casbs  Argued  and  Dktiemihbd 

I  shall  uot  contradict  the  case  ia  the  King's  Bench  (To#/yy« 
Nesbit)  being  law;  but  the  question  is,  whether  this  Court,  ip 
ousted  of  its  jurisdiction,. so  that  a  demurrer  would  lie  to  a  bill, 
for  a  lost  bond,  and  it  must  be  disdSissed :  I  thought  there  had 
not  been  any  such  waj  of  declaring,  but  there  must  be  apr^eif ; 
but,  as  it  b,  there  must  be  proof  of  the  bond's  having  had  existence 
and  being  lost  (a).  But  it  does  not  follow,  because  the  court  of 
law  will  give  relief,  that  this  Court  loses  the  concurrent  jurisdictioa 
which  it  has  always  had :  and  till  the  law  is  clear  upofi  die  subject, 
the  Court  would  not  do  justice  in  refusing  to  entertain  the  jujria- 
diction  (b). 

Therefore  tlie  writ  must  be  discharged,  on  giving  such  secu- 
rity (c)  as  the  Master  shall  think  properi  to  pay  wb^t  shall  be  founijl 
due  upon  the  account  (d). 


■    (a)  In  lUod  T.  Broofcmox,  cit.  ante, 

p.Stl.  it  was  decided  for  the  first  time, 
tli^t  aprofert  of  a  noo  existent  grant 

might  be  dif|>en8ed^  with,  on  a  bare 
•Yerment  that  it  was  lost  and  destroyed 
by  time  and  accident.  Before  that 
determination,  the  excepted  cases 
were  the  profert  of  a  deed  in  anotiier 
court,  Wtpnark'ucaM,  5  Co.  74  b,  75  a  . 
tlie  possesion  of  it  by  tbe  opposite 
party,  3  T.  R.  131.  and  what  was  more 
doabtful,  the  destmction  of  it  by  fire, 
I>T.  LeyfieldTs  case,  10  Co.  92  b.  93  a. 
Dampier^M    Argument,    10  East,  57, 

.  But  if  the  deed  be  dedared  upon  with 
a  profert,  nothing  can  dispense  with 
the  prodnction  or  it.  Smith  t.  Wood' 
ttardy  4  East,  585.  Though,  where 
alledged  to  be  lost,  it,may  be  giTen  in 

,  evidence,  if,  having  been  lost  at  the 
time  of  pleading,  it  be  found  before 
trial.  Hawley  v.  Peaeocky  t  Campb. 
557.  But  the  profert  will  not  be  ais- 
pensed  witb  where  the  date  of  the  deed 
and  names  of  the  parties  are  unknown. 
iffady  V.  StephfMoHy  10  East,  55. 


(b)  Mr.  C«x,  in  a  valuable  note  to 
Dwme*9  cose,  1  P.  W.  S6S.  notices  the 
two  exceptions  to  the  rule,  that  this 
writ  sludl  not  issue  for  a  mere  legal 
demand,  for  which  the  dpfendant 
might  have  been  holden  to  ball,  ets. 
isC  at  the  instance  of  a  wife  ioinf  hi 
the  spiritual  court  for  alimony ;  as  to 
vkhich,  vide  Slu{ftoe  v.  Skqfloe^  7  Ves. 
171.  D(W8onv,  Dawmm^  ib.  ITS.  Oltf- 
htan  V.  OJdAmn,  ib.  410.  iltf%f  ▼• 
Haffev^  14  Ves.  S61.  Mr.  B«aaMs's 
Brief  View,  SO,  Arc.  et  seq.  and  Sdly,ia 
matters  where  the  courts  of  law  sind 
equity  have  a  concurrent  jorisdietioa  ; 
as  to  which,  vide  RumhU  r,  AMmf 
5  Ves.  96.  Jones  v.  Sampsmif  8  Ves.  599« 
Htmnay  v.  M*EtiHre,  li  Ves.  55.  JeMS 
V.  Alqfthain,  16  Ves.  471.  also  Mr. 
Beamt8'9  Treatise,  cjt  sup. 

(c)To  the  extent  of  ^«j500,if  so 
much  should  ultimately  be  found  due. 
(Keg.  Lib.)  • 

(d)  As  to  the  affidavits  necessary  to 
obtain  this  writ,  vide  ShearwuM  y, 
Skemrtnany  post,  570. 


Bridge  v.  Abbot  (e). 

> 

JLjTARY  KING  made  her  Jaat  will  and  testameot,  and  soom 
"^  '^  codicils  thereto,  and  by  a  second  codicil  to  her  will,  dated 
14th  May,  17^2,  tak^]g  notice  of  the  death  of  her  cousin  Siqphef^ 


^oIU,  7tli  Feb. 

Bequest  of  rest* 

due  to  certain 

persons,  and  if 

they  should  die 

in  the  life- time 

of  the  testatrix,  4o  their  Ifgal  repre»entaiires,r^One  died,  his  nexi  qfkin  ibaHl  take  the  shara 

of  tha  roido^  jpot  hi|  executor  beneficii^lly,  or  |us  residuary  le|^tees* 


(^  Reg.  Lib.  X.  1790.  fol.  f  5S, 


Midi 


in  THK  High  Court  of  Cuakcsry.  S94^ 

'Abbot  the  elder,  whom  by  her  will  she  had  appointed  executori  279U 

and  that  by  the  death  of  said  Stephen  Abbot ^  the  residue  of  her  ^-^-^^ 

estate  remained  undisposed  of,  she  gave  and  bequeathed  all  the  BaiDaa 
residue  and  remainder  of  her  personal  estate  and  effects  unto  th^  AaaW 
defendant  Abbot,  six  other  persons  (not  parties)  and  the  testator 
John  Webb  deceased,  equally  to  be  divided  between  them,  share 
«nd  share  alike,  and  she  directed,  that  in  case  of  ike  death  of  any 
of  them  (the  said  residuary  legatees)  before  her,  then  the  share  or 
Mares  of  him,  her,  or  them,  so  dying  oef  ore  her,  should  go  to,  be 
had,  and  received  by  his  or  her  legal  representatives,  and  ap^ 
pointed  the  said  defendant  Abbot,  and  John  Webb,  executors  of 
her  will. 

John  Webb  died  the  \M\i  February,  1788,  in  the  life-time  of 
the  testatrix,  possessed  of  a  considerable  personal  estate,  and 
having  made  his  will,  dated  lOth  January,  1786,  whereby  he 
gave  several  legacies  to  the  plaintiffs  and  defendants,  and  appointed 
the  defendants  .^i6o^  and  'S/omzr^f  executors,  leaving  the  plaintiffs, 
and  some  of  the  defendants,  his  residuary  legatees.  Soon  after  [  225  ] 
the  death  of  John  Webb,  on  the  24th  March,  1 788,  the  testatrix 
Mary  King  died,  and  upon  settling  the  account  of  her  pro-, 
pcrty,  jf2,2S5.  19^.  was  paid,  by  the  surviving  executor  of  ilitf/y 
King,  to  the  executor  of  John  Webb,  as  his  share  of  the  residue 
of  her  estate* 

llie  plaintiffs  claimed,  and  filed  their  bill  for  this  property, 
as  next  of  kin  of  John  Webb,  insisting,  that  it  not  being'  such 
a  vested  interest,  at  the  time  of  making  his  will,  or  at  his  death, 
as  he  could  dispose  of  by  will  (the  testatrix  being  then  alive) 
it  must  be  considered  as  part  of  his  personal  estate  undisposed 
of  by  iiis  will,  and  concerning  which  he  was  to  be  considered 
as  having  died  intestate,  and  that  they  were  therefore  entitled 
thereto. 

The  defendants,  the  executors  of  John  Webb,  claimed  the 
residuary  part  of  the  testator's  estate,  in  that  capacity,  and  tiie 
Tesiduary  legatees  claimed  the  same  as  part  of  the  personal  estate 
oUohnWebb. 

The  case  had  been  argued  this  term,  and  this  day  his  Honor 
gave  judgment  to  the  following  effect : 

Master  of  the  Rolls, — ^ITiere  is  nothing  more  clear  than  that 
s  testator  may,  if  he  thinks  fit,  prevent  a  legacy  from  lapsing. 
It  is  necessary,  according  to  Sibley  v.  Cook,  (3  Atk.  572.)  nojt 
only  that  he  ^ould  declare  that  the  legacy  should  not  lapse^ 
but  likewise  who  should  take  in  the  stead  of  the  residuary  le- 
gatee. 

I  cannot  suppose  that  the  testatrix  meant,  by  the  substitution^ 
diat  any  person  who  claimed  under  the  will  of  the  residuary  legatee 
should  take ;  nor  could  she  intend,  that  any  persons  who  should 

casuailv 
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170l«         casually  represent  John  W^bb  as  exeaitura,  who  nught  be  different 

y^^^         peraoDs,  one  representing  him  here,  another  abroad,  one  in  ibc 

Baivs«         province  of  Canterbury y  another  in  the  province  of  York,  sboul4 

V.  take ;  she  could  not  mean,  that  tlie  person  ^ho  might  be  entitled 

AanoTr         iq  ^i,^  probate  of  the  will,  should  take  this  benefici^ly.^ 

Tlie  executors  beii^  out  of  the  case,  the  next  tiling  is,  whether 
she  could  intend  that  it  should  be  given  in  such  a  manner,  that  •/oAji 
W^bb  should  dispose  of  it.  She  might  have  done  tliis  by  giving  if 
r  286  ]  ^^  ^^^^h  persons  as  John  Webb  should  appoint.  If  she  had  gives 
it  thus^  all  the  persona  who  bad  claims  under  his  will,  and  their 
representatives,  if  they  died  before  Mary  King,  must  take^  which 
is  absurd  to  suppose. 

1  am  of  opinion,  that  the  true  construction  is,  that  by  legal 
represeulaiiveSf  she  meant  such  persons  as  could  claim  JoJm 
nebV^  property  in  tlieir  own  right ;  which  would  be  hia  next  of 
kin. 

What  does  John  Webb  dispose  of  by  his  will  ?  his  own  eatat^; 
he  does  not  affect  to  dispose  of  what  might  come  from  the  will 
of  a  living  person. 

It  so  happens,  that  there  may  be  a  special  residue,  ps  thtie 
was  in  the  Attorney-General  v.  Johnson^  A\r\h\,  577,  where  the 
question  was,  whetber  by  residue  was  meant  all  tha^  should  lapse; 
and  it  was  held,  that  he  did  not  intend  the  lapsed  legacy  to  pas^ 
The  case  of  Davers4r>  Dewes,  3  P.  W.  40.  was  there  referred  to. 

It  is  absurd  to  suppose  be  meant  every  thing  to  pa^s  wbi^b 
might  arise  by  fresh  acquisitioQ.  Is  it  impossible  he  could  iut^ 
to  pass  what  might  come  under  this  will?  Although  it  is  argued, 
that  persons  by  these  residuary  devises  often  convey  estates  of 
which  they  were  not  conusant ;  yet  suppose  be  had  children,  am) 
after  giving  something  to  each,  had  given  tlie  residue  to  one ;  nou^ 
constat,  he  meant  the  same  in  case  of  a  great  acquisition.  Th^p 
it  is  not  probable  be  meant  these  persons  to  take  by  the  description 
of  legal  representatives. 

It  is  true,  that  by  legal-representatives,  in  the  Court  of  Chai^ 
eery,  we  generally  mean  the  persons  in  whom  the  estate  legally 
vests.  But  these  may  be  several  persons,  according  to  the  situation 
of  the  property,  one  person  in  the  province  of  York,  anothetr  in 
theprovince  of  Canterbury. 

There  is  another  sense  m  which  the  words,  legal  representativd, 
may  be  understood ;  viz.  the  persons  entitled  beneficially  to  the 
property.  It  ia  true,  in  the  statute  of  distributions,  tbe  w^rds 
legal  representaiiveSf  are  not  used  for  next  of  kin,  nor  for.  e«eGq« 
r^Tl  ^\^  ^^  administrators,  but  for  the  testator's  children,  or  tbeu* 
^  -'  children  only,  or  the  (kscetidant^  of  the  next  of  kin :  the  aiatute 
means  persons  substituted  in  the  place  of  others  deceased. 

1  think  I  iippute  a  more  probable  sense  to  the  worda,  ihah 
eitlier  th.^  executor  or  residuary  legatee  of  Jobm  Webb. 
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Then  another  question  may  be  made,  whether  they  are  to  he 
the  representatives  at  the  death  of  John  Webb,  or  Mary  King, 
and  if  they  be  different  per9Qa8y  there  must  be  an  enquiry  as  to 
that:  I  think  they  cannot  be  the  legal  representatives  at  bi* 
death,  for  then  the  shares  would  be  lapsed  before  they  vested ;  but 
at  thei  death  of  Mary  King,  for  she  meant  it  to  go  to  persona 
alive  at  her  decease.  She  meant  such  persons  as,  at  the  time  of 
her  decease,  would  be  entitled  to  Joan  JVebb'$  property,  if  he 
bad  survived  her,  or  died  intestate. 

This  seems  the  most  rational  construction,  and  liable  to  the 
fewest  absurdities;  for  the  share  of  the  residue  was  not  intruded  to 
be  assets  oiJohn  Webb* 

The  case  of  Sibley  v.  Cook  will,  I  think,  hardly  prov^  ynuch; 
it  was  given  to  executors.  I  think  if  that  had  been  the  word  used 
in  this  case,  there  might  have  been  considerable  doubt,  the  ppr^oii 
taking  could  not  claim  under  John  Webb^  his  executor  might  Have 
been  an  executor  in  trust :  I  think  therefore  she  meant  his  iiext 
of  kin  at  her  death. 

It  might  have  been  that  some  of  them  had  died  between  hiii 
death  and  hers :  as  none  died  there  will  need  UQ  enquiry, 

I  must  therefore  declare  the  persons  entitled  as  legal  representr 
atives,  to  be  the  persons  who  would  have  been  entitled  aii  next  9f 
kin  to  John  Webb,  at  the  death  of  Mary  Ring  (a). 
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(a)  The  extension  of  a  devise  or  le- 
gacy to  heirs  or  execntors  will  not 
prevent  the  devise  or  legacy  lapsing, 
per  Sir   VV,  Grant,    Smith  v.   Pybus, 
9  Ves.  576.    The  former  point  has  been 
decided  from  the  time  ot  Brett  v.  Rig^ 
dmj  Plowd.  340,  confirmed  in  Goc^- 
righi  V.  H'n^rJU,  1  P,  W.  397,  where 
ite  tke  aubseqnent  cases.    The  ddc* 
tfiae  at  IP  legacies  yras  ^tercd  into  at 
lari^e  i^  EUu4  v.  Da^enoort,  l  P.  W. 
83,  where  it  was  agreed  that  wher^  a 
le^itee  dies  in  the  life  of  the  testator, 
though  thf  exG^tora  are  aamed,  ye| 
the  legacy  is  lost,  out  that  a  will  might 
be  so  penned,  as  that  the  executor  of 
the  le^tce  should  have  the  legacy,  bnt 
then  It  ought  to  appear  iq  the  will 
plainly  and  by  direct  words,  that  this 
was  the  testator's  intention.    Sihley  v. 
Cbofc,  3  Atk.  57t.  Sibthorp  ¥.  Moxom, 
ib.  580.  MayboMk  v.  Brooky  ante,  vol.  i. 
S4.  Uutckeson  v.  Hammond^  ante,  138« 
Corhyu  v.  French,  4  Ves.  418.  Tt^dU^n 
Baker,  t  Cox,  ifi.    In  the  case  of 
Ettou  V.  Charles,  lAnst  128,  where 
there  was  a  bequest  to  certain  persons 
or  thar    pertonal  reyresetUaiUes,   tha  * 
Court  of  Exchequer  held  an  adminii^ 


tratrix  of  one  of  tliose  pcr^ns  to  be 
entitled  against  the  claims  of  tlie  next 
of  kin  and  the  residuary  lesatce.  The 
Court  endeavoured  to  di&r  that  cane 
from  the  present,  bnt  the  distinction 
between  the  two  cases  cannot  be  con- 
sidered as  completely  satiafactor^r.  In 
Longs,  Blackhall,  3  Ves.  486,  al|mi|»« 
tion'in  case  of  lapse  to  the  It-gai  rcpre- 
sentativea  of  the  testator,  was  estab- 
lished in'  favour  of  the  next  of  kii|. 
Lord  Rotslifn  was  there  of  opinion  that 
both  the  determinations  in  the  prctsent 
ease,  and  Evnn*  v.  Ckarks,  were  pe^ 
fectly  right,  shewing  Uiat  tha  wof^ 
are  to  be  explained  according  to  the 
•ul^cctrmatter. 

Where  a  legacy  U  given  to  %  yf  riv^i^ 
vho  dies  in  the  li^-tioie  of  the  testator, 
bnt  the  legacy  is  given  pver,  tlia  deatli 
of  the  person  to  wboip  thi^  logaey  i« 
immediately  givei^  will  not  in^rrapt 
the  intendea  boonty  of  tl)9  teati^tos* 
Miller  v.  fyarren^  t  Vera.  1^07.  Dm^ 
V.  MoleiMfortk,  ih.  378.  Perkv^  v» 
Micklethwaite,  i  P.  W.  1^7^  and  the 
cases  there  cited*  Norihey  v.  Stranga, 
ib.343.  n mingy,  J3atiie,3  P.  W.113. 
Vide  also  Bheeder  v.  Ower,  post,  t40* 


Baii>o» 
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Rolls.   Samedajf, 

An  iusolvient  deb- 
tor it-B^t  A  neces- 
nary  party  to  a 
InU  by  a  pnr- 
i:hater  of  hit  in« 
iCerest  in  stock, 
against  his  assig- 
nee.   But  if  it 
lias  been  sold  for 
stn  apparently  nn- 
der  price,  the 
Court  will  £n- 
<|ttire  into  the 
real  Tahie,  pre^ 
rioiis  to  decree- 
iu^  a  specific  per- 
l^orjnance. 


Collet  v.  Wollaston, 

^I^HE  plaintiff  was  purchaser,  at  an  auction,  of  the  reversionary 
•*•  interest  of  two  sums  of  c£'i,000,  South-sea  stock,  and  £lfiOO 
New  SotUfi'Sea  annuities,  subject  to  the  life  interest  of  Thomas 
MulcasteTy  an  insolvent  debtor  of  the  age  of  45  years^  which 
were  standing  in  the  names  of  trustees  in  his  marriage  settlement, 
and  subject  to  die  uses  thereof,  at  the  price  of  £320  for  the  said 
^2,000,  Soulh'sea  stock,  and  £215,  for  the  said  <£  1,200  New 
South'Sea  annuities,  and  now  filed  his  bill  against  the  assignee  of 
the  said  insolvent  debtor,  and  the  trustees  in  the  marriage  settle* 
ment,  for  an  assignment  and  transfer  of  the  same  into  the  names  of 
new  trustees,  for  the  benefit  of  such  of  the  defendants  as  were 
entitled  to  the  dividends  during  the  life  of  the  insolvent  debtor, 
and  for  the  benefit  of  the  plaintiff,  after  his  decease, 

One  of  the  questions  was,  whether  Thomas  Mulcaster,  the  in- 
solvent debtor,  ought  to  have  been  made  a  party  to  the  bill,  which 
he  was  not.  And  his  Honour  this  day  declared  his  opinion,  that 
he  was  not  a  necessary  party  (a);  but  the  reversionary  interests 
seeming  to  have  been  sold  for  a  very  low  price,  said  he  would  di- 
rect an  enquiry  into  their  value  before  he  decreed  a  specilic  per-> 
formance  of  the  purchase. 

(a)  As  ip  parties  vfde  the  references  to  Sherrit  v.  Birchj  next  case  but  ontu 


ftolls,  8th  Ftb, 

/■rae  ordered  to 
discover  a  wit- 
m'ss's  Intarest* 


Stokes  v.  M'KERitALt 

TN  this  case  a  witness  bad  been  examined.  It  became  afterwards 
"^  suspicious  that  he  was  interested,  either  personally  or  as  a 
trustee.  His  Honour  ordered  an  issue,  in  order  that,  upon  his 
examination  in  the  court  of  law,  questions  might  be  put  to  bim  to 
discover  his  interest;  though  be  said  bethought  the  Court  might 
4)rder  an  interrogatory  to  be  exhibited  to  him,  in  the  nature  of  a 
voir  dire  (a). 


(a)  It  had  been  laid  down  by  Lord 
HardwUkey  that  the  Court  would  not 
alk)w  a  commission  to  examine  as  to 
the  competency  of  a  witness  after  pub- 
lication, bnt  would  grant  one  as  to 
the  credit  of  such  witness,  Callaghan 
▼.  Roc^fortf  3  Atk.  645.  The  subject 
was  much  considered  by  Lord  £2doii, 
in  Purcell  v.  Mncnamaru^  8  Ves.  324. 
where  the  rule  was  laid  down,  tliat  in 
general  cases  the  cause  is  heard  upon 
evidence  given  before  publication, 
but  that  you  may  examine  after  publi- 
cation, provided  you  examine  to  cre- 
fUtonl;'']  and  do  not  jgo  to  matters  la 


issne  in  the  cause,  or  in  contradiction 
to  them,  on  pretence  of  examining  to 
credit  only,  fVood  v.  Hammei-ton,  9 
Ves.  145.  "  Carlos  v.  Brook,  10  Ves.  49. 
In  Vaughan  v.  IVorral,  2  Mad.  Kep, 
322.  a  defendant  was  allowed,  after  tha 
examination  of  witnesses,  but  before 
publication,  to  have  a  commission  to 
examine  witnesses  as  to  the  fact  yrhe- 
tlier  witnesses  examined  by  the  plain* 
tiff  were  interested  or  not  in  the  suit. 
But  whether  before  or  after  publica- 
tion, such  examination  can  only  be  by 
order  upon  special  application  with 
notice,  AliU  v.  MUi,  12  Ves.  106. 

Sherbit 
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Sherrit  v.  Birch.  _      ^^^"^ 

Rollt.    Smmd^ 
IDILL  as  to  a  moiety  of  a  residue ;  the  other  moiety  was  given  Parties. 
"^  to  ji,  (one  of  the  defendants)  for  life,  and,  upon  her  decease, 
to  such  persons  as  she  should  appoint,  and,  in  default  of  appoint 
ment,  to  certain  other  persons. 

Upon  the  opening,  Mr.  Richards  objected  that  these  person*  • 

were  not  brought  before  the  Court.  ^   '  -' 

And  although  the  interest  was  upon  such  a  remote  contingency^ 
Lis  Honour  thought  they  must  be  made  parties;  and  the  cause 
stood  for  that  purpose,  the  plaintiffs  paying  the  costs  of  the  day  to 
the  defendants  (a).  ^   \ 

(c)  Upon  the  Mibject  of  parties,  vide  in  the  Editor's  note,  Moffatt  r.  Far* 
CuUin  Y.  The  Duke  of  Queensherry^  quahttrMn^  ante,  vol.  ii.  S:i3.  Panon* 
ante,  vol.  i.  lOS.  and  the  cases  cited      v.  Neville,  post,  365. 


Chapman  v.  Gibson  (a).  l^oIU,  lOthF^Hi. 

^HE  testator  devised  <'  all  his  estate  whatsoever  and  wheresoever^  Surrender  rap- 
-'*    and  of  what  nature  or  kind  soever,''  to  his  wife.  plied  for  a  M^ife 

He  had  only  copyhold  estate ;  his  heirs  at  law  were  a  nephew  J*?*"!^*  ^^?^ 
and  niece,  who  took  no  provision  under  the  will,  but  were  other-  f^^  ^  thetetiutvr 
wise  provided  for.     The  estate  was  not  surrendered.  though  provided 

The  bill  was  by  the  wife  against  the  heir  at  law,  praying  a  sur-  fo*^*^'""***^ 
render  of  the  estate. 

Several  cases  were  cited :  but  as  the  arguments-  made  use  of  by 
the  counsel  were  repeated  by  his  Honour  in  his  judgment^  it  is  not 
necessary  to  state  them  here. 

His  Honour  gave  judgment  this  day. — 

Master  of  the  Rolls. — ^Though  I  have  not  found  any  case  where 
a  distant  heir  at  law  has  been  compelled  to  make  a  surrender  for 
'  the  wife,  yet  1  shall  not  forbear  to  make  the  precedent,  if  I  can 
find  a  principle.  1  have  looked  at  all  the  cases  I  can,  to  find  on  [  S30  ] 
what  principle  this  Court  goes  in  supplying  a  defect,  and  altering  / 
the  legal  right ;  it  is  this. — Whenever  a  man  having  power  over  an 
estate,  whether  ownership  or  not,  in  discharge  of  moral  or  natural 
obligations,  shews  an  intention  to  execute  such  power,  the  Court 
^ill  operate  upon  the  conscience  of  the  heir,  to  make  him  perfect 
thb  intention.  This  is  an  intelligible  principle.  Very  early,  where 
the  testator  shewed  an  intention  to  provide  for  debts,  this  Court 
tvould  supply  the  defect  against  the  heir.    This  is  not  to  be  cour 

(•»)  Reg.  Lib.  A.  1790.  fot  515. 

founded 
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179K  founded  with  the  case  of  the  heir^s  being  disinherited  by  wills  not 

N4»yw  duly  executed ;  there  is  no  will  at  all ;  the  Court  cannot  see  that 

€if  APMAN       there  is  such  an  instrument :  but  wherever  there  is  such  a  power, 
Omo*.         it  has  been  executed.    The  nekt  class  of  cases  are '  tlios^  Whef6 
there  is  a  natural  obligation.     Formerly  some  judges  have  thought 
otherwise;  but  it  is  n%w  settled  that  the  Court  will  not  eoquirt 
into  the  Quantum  of  the  provision.     It  is  sufficienti  that  the  testa- 
tor is  acting  in  discharge  of  moitil  or  natuhil  obligations ;  and  it  is 
very  difficult  for  the  Court  to  enter  into  such  an  enquiry :  th« 
father  must  h^  the  best  judge.    The  question  has  been  whether 
this  is  to  be  done^  so  as  to  put  a  younger  child  iii  a  better  condition 
than  an  eider.     Now,  I  take  it  to  be  settled^  that  this  is  no  ob« 
jection.    The  father  is  the  judge  as  to  the  quantum  of  the  provi# 
sion.     But  still  there  remains  a  case,  which  I  admit  has  been  de- 
terminedy  whether  wisely  or  not  I  do  not  say,  tit.    That  the  heir 
at  law  is 'not  to  be  compelled  to  supply  the  surrender,  if  he  is  to- 
tally unprovided  for ;  at  first  the  word  '^  disinherited,'*  was  used  ioi 
this  subject ;  but  I  take  this  not  to  be  so;  and  this  Lord  Hardr 
Wicke  says,  for  it  is  of  no  consequence  whether  the  provision  comes 
from  the  fkther  or  not.     Now,  on  what  principle  can  the  Court 
have  made  this  exception  ?    It  is  attended  with  difficulties  to  know 
when  the  son  shall  be  said  to  be  unprovided  for.     The  principle 
must  be  this,  thiit  fb^  teSf&tof  bmn?  under  an  obligation  to  dd  id 
act,  we  will  compd  the  heir  to  perfect  it ;  but  we  will  not  compd 
hilh  to  fulfil  ml  obligation  at  the  expence  of  another ;  atid  if  the 
•    te^atoT  hs<s  totally  forgot  to  make  tiny  provision  for  his  eldest  sod, 
this  shall  be  an  answer  to  the  claim  of  the  wife,  oi  other  children^ 
If  this  be  the  principle,  it  retnains  to  be  d^ided  whetbei*  it  call  be 
applied  to  any  person  but  a  child.    Thi^  idea  struck  Sir  ThomM 
Sttvetl,  in  Btodki  v.  Gurne^y  though  that  case  is  not  a  decision  of 
it.    Upon  th6  sevttvA  cases,  the  principle  tnuy  be  colUcted  {wai 
[  231  ]        satisfactorily  I  think^  except  as  to  the  exception  of  an  eldest  son 

!>rovided  for)  Hardham  v.  Roberts,  m  1689,  1  Vem.  I3fl.  Brad- 
ey  V.  BradleUy  2  Vern.  163.  In  Bath  v.  Montague,  3  Ch.  Ca. 
I()6.  Lord  tloU  tshyn,  that  was  a  povter,  under  nand  and  seal, 
to  charge  the  ei^ate  widi  provision  for  young^l*  childrefi ;  he  tnad^ 
a  revefsion  for  the  benefit  of  ybungcr  children,  licrt  exactly  prir- 
stiant  to  the  power.  ''  This  Was  held  go6d  in  equit]^.''  1  fhiiA- 
the  ^tetuHon  of  a  power,  and  a  sorfetMkt'  of  a  eopyhotd,  ^  bafKl 
iti  hdnd,  precisely  on  the  tfame  ground.  He  r^ogaizes  th«  prifi* 
cipte,  (hat  it  depended  on  being  the  cas^  of  tt  uatufat  obligation : 
Oil  account  of  which  the  Court  ^onld  interpose.  Kettk  v.  Totpth' 
Aend,  1  Salk.  187.  where  it  is  said,  <'  iVot  to  bt  ttmterial  whether 
the  sOd  is  before  provided  for ;  for  th^  father  is  the  bMt  judge 
Aether  the  son  ib  sufficientiv  |>toVided  fof  or  not.*^  Add  ^  Fret- 
if6ne  V.  Raul,  mentiorted  in*  the  note  to  fVaiti  v.  BuHas,  1  P.  \f .  6 ! .' 
(for  which  I  looked  into  the  Register's  book)  the  same  thing  was 
done.    Now,  as  to  a  grand-child,  I  cannot  see  why  he  should  not 

have 
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liav«  the  same  equity  ;  for  the   statute  o(  Elizabeth  has  made  it  179K 

compulsorjr  on  a  grandfather  to  provide  for  him.     {lowever,  it  \^j^ 

w3l  be  for  the  Court  to  determine  this  matter  when  the  case  coities       ChIpAaii 
before  it.     fVatls  v.  Bullas,  1  P.  W.60.  shews  that  a  brother  of        ^_^ 
half  blood  is  not  within  the  case ;  but  that  is  not  material  to  this 
point.     In  Toilet  v.  Toilet,  2  P.  W.  489.  a  defective  exct!utioft  tjf 
a  power  was  supplied  for  a  wife.    In  *Ross  v.  Ross,  J  Eq.  Ab. 
1S4.  the  surrender  was  not  supplied,  because  the  devise  ^as  ^trti'^« 
lied  by  the  freehold ;  that  was  the  ground  of  the  determtn^tiOtt ; 
the  reason  therefore  afterwards  given,  as  to  disinheriting  the  bfo^ 
ther,  was  not  material.  CooA;  v.  Amham,  Ca^es  temp.  Talbot,  iS, 
the  only  doubt  there  was,  whether  the  rule  would  extend  to  ttftt^ 
sionary  interests.     Jndrews  v.  Wall,    6  Vin.  237.  the  surretldfef 
iHm  supplied.     Hawkins  v.  Leigh,  1  Atk.  38?.  that  cdse  does  rtot 
determme  the  point,  for  Lord  nardwicke  thought  the  will  did  not 
pass  copyhold ;  but  there  is  Lord  Hardwicke'a  opinion,  tliat  the 
inyrd  ^*  disinhenson**  is  not  the  proper  word ;  but  the  question  ia^ 
whether  the  heir  is  unprovided  for.     1  have  looked  into  the  Regiah 
ter'a  book,  for  Taylor  v.  Taylor,  reported   I  Atk.  386.  tktxd  ftnd 
it  rather  more  in  point  than  as  it  standa  in  the  booh.    iTI^re  two*        r  ^32  1 
thirds  of  the  copyhold  were  given  to  the  wife,  though  the  boirit 
does  not  state  it.    The  fact  was,  the  father  purchased  in  the  son's 
■ame ;  the  father  continued  in  possession.     On  the  father^s  dealb 
ike  son  took  possession,  made  a  will,  and  died.    The  eopyhokt 
des^fHided  on  his  heir  at  law.     It  dees  not  appear  that  any  fesri 
tttate  descended  on  the  second  son.    The  bill  was  brought  against 
the  defendant  as  heir  at  law  of  his  brother  the  second  son ;  the 
eld<!st  son  insisted,  that  if  the  second  son  took  the  copyhold  as  all 
advancement,  it  should  be  brought  into  hotchpot.     L«ord  Hard^ 
mdce  directed  the  surrender  to  be  supplied :  so  that  here  is  a  case* 
of  siipplying  a  surrender  agaibst  the  heir,  who  took  nothing  frotti 
the  second  brother.     Smith  v.  Baker,  1  Atk.  385*  compares  the 
nii  to  an  heir  in  blood,  and  no  other  distinction  there  ttiade ;  but 
surely  the  right  question  must  be.  Whether  there  is  any  obligation 
to  provide :  for  otherwise  why  should  it  not  be  applied  fur  tho 
hartB  factuii    Utrvew  v.  Harvey,    I  Atk.  66I.   shews,  that  one 
bratkch  of  a  femiiy  shall  not  be  provided  for  by  the  ruin  of  another. 
Macey  v.  Skarmur,    1  Atk.  3o0.     Surrender  supplied.     Roome 
yr.Roame,  3  Atk.  ISl.-^^owiiitf/n  v.  O^oAefyn,    I  Ves.  ^%(It-* 
1\id6r  f .  AnsM,  %  Ves.  ^8^.— ^Khese  are  all  (he  cased  reported  on 
the  subject..    There  has  been  another  case  mentioned  of  Brooke- 
T.  Ourn^  I  but  neither  of  the  points  in  that  dase  affitfct  this.    '1^ 
nm6  question  arose  there,  but  was  not  necessary  to  be  deter- 
mined.    Sir  Thomas  Sezvell  had  considered  the  poiul^  aiMl  thought 
it  of  great  weight.     The  case   turned  on   the  words  of  the  will, 
which  were,  **  all  my  lands  whatsoever  and  wheresoever,  and  of 

*The  proper  name  of  tliis  cut  U  Boss  v.  Boss,  and  it  u  so  cited,  0  Vin.  2$8. 
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tohat  nature^  kind,  or  quality  toever,  to  my  wife."  The  wife  ac-< 
quiescedy  from  176S  to  1779*  She  sold  freehold  estate  in  1763. 
Sir  Thomas  Sewell  determined  on  the  acquiescence,  and  thoughl 
the  words  of  the  will  sufficient.  On  appeal  to  Lord  Thurlow,  he 
thought  the  acquiescence  did  not  bar,  but  that  the  words  were  not 
sufficient.  Now,  in  this  case,  is  the  argument  that  the  heir  is  on* 
provided  for,  an  answer  to  the  equity?  He  cannot  be  said  to  be 
improvided  for,  when  the  father  is  alive.  However,  I  think  this 
is  not  material,  for,  according  to  the  cases,  a  wife  has  a  right, 
tvbere  there  is  not  an  equal  moral  obligation  violated  by  giving  ber 
relief.  On  the  whole,  upon  principles  and  cases,  1  think  the  wUe 
is  entitled  to  have  the  stu'render  supplied  (a). 

Decree  an  injunction  to  restrain  proceedings,  a  surrender  when 
of  age,  and  day  to  shew  cause  (6). 


(ii)  The  doctrine  laid  down  by  Lord 
AbModeyf  in  the  present  case,  as  to  snp- 
plying  a  snrrenTOr  for  the  wife,  when 
the  heir  was  unprovided  for,  called 
forth  the  dissent  of  Lord  Rotthn^  in 
HiUa  V.  DwmUHy  5  Ves.  55r.     It  was 
agreed  by  lioth  oif  them,  tluit  vpon  the 
later  decisions  itvras  imroateriail  how 
ample  or  how  scanty  the  provision  for 
the  wife  might  be ;  and  it  was  also  in 
effect,  admitted  by  Lord  ^foaaley,  in 
the  present  case,  that  a  collateral  heir, 
whether  provided  or  unprorided  for, 
has  no  right  to  resist  the  wife's  eijuity. 
The   difference  therefore  of  opinion 
between  those  learned  jadgcs  (as  ob- 
served by  Sir  WilUam  GratUy  in  Field- 
tag-  V.  IVintDoodf    16  Ves.  92.)   is  re- 
duced merely  to  this,  whether  a  sur- 
render is  to  be  supplied  for  the  wife 
against  an  heir  unprovided  for,  wken 
thai  heir  U  the  mm  of  the  devisor.  Lord 
Altanley/m  some  Talnahle  observations 
written  by  himself,  upon  the  case  of 
HilU  V.  DoumtoHf  which  are  published 
bvMr.  Sugden,  in  the  Appendix  to  his 
Treatise  on  Powers,  67t,  appears,  not- 
withstanding  that   case,  to  have  re* 
tained  his  rormer  opinion,  observing, 
that  if  the  case  of  a  son  wholly  unpro- 
vided for,  were  to  come  before  him, 
he  should  hesitate  notwithstanding  the 
great  authority  of  the  Ltwd  ChanceUor^ 
to  nwke  a  decree  against  him.    The 
line  of  argument  adopted  by  LordilJ- 
raslfy,  is  so  convlncinc  and  satisfac- 
tory,  that  it  is  probable  that  when- 
ever the  Court  has  to  decide  between 


the  two  conflicting  opinions,  hit  vHH 
be  adopted.    The  ground  upon  which 
the  Court  proceeds,  is,  that  wher»  the 
will  expresses  an  intention  to  do  that 
which  legally  and  morally  the  testator 
ought  to  do,  so  simple  a  form  at  top* 
plying  the  want  of  a  surrender,  shall 
not  impede  the  performanee  of  that 
duty.    Hence  the  heir  will  be  com* 
pelled  to  make  good  the  disposHtoo,  if 
made  in  discharge  of  the  moral  er 
natural  obligation  of  his  ancestor  to 
creditors,  wife,  and  children.  But  still. 
as  Lord  AkaiUey  observed,  that  had 
not  been  done,  (and  as  it  it  snbauttMl 
consistent  with  reason  and  principle 
cannot  be  done,)  where  the  heir  bemg 
a  son  could  shew,  that  if  he  wat  com- 
pelled to  make  that   surrender,  the 
consequence  would   be,    (he  b^g  a 
son  wnolly  unprovided   for)  that  he 
would  be   compelled  to  fblnl  the  In- 
tentions of  his  father  in  discharge  of  a 
moral  or  natural  obli^tion  in  favour 
of  a  widow,  or  of  his  brothers  and 
sisters,  where  it  vras  manifest,  that  he 
had  negleeted  to  discharge  #Ae  iiaiifr«l 
obligaHon  he  woe  umUr  qf  providiag 
for  him  his  eldest  son.    It  appears  by 
the  inquiry  directed  in  the  case  of 
Eagers  ▼.  Marshall^   17  Ves.  f  97.  that 
Sir  WilUnm  Grant  inclined  to  Lord 
Alvanley^B  opinion.     See    upon    this 
subject,  Sugden  on  Powers,  347.  et 
seq.    Lindapp  v.  EbortM^  ante,  188. 
(6^  Costs  to  the  defendanU,  (Reg. 
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(^)LSACItOFT  V.  MaTNARD. 

HE  t^ator  gave  several  legacies  by  his  will,  which  he  di-  ^«p**  ff?;^^* 
reeled  to  be  raised  out  of  his  real  estate;  and,  ampug:  othjers,  HaU°^af^4Ui. 
al^acy  of  ^lyOOO  to  the  hospital  in  the  county  of  Xr— — ,  and  Testetor  gWes  by 
speofia^y  bequeathed  his  personal  estate.  The  legacy  wasj  of  will  a  legacy  to  a 
course,  void,  by  the  statute  of  Mortmain.  But  the  testator,  bv  <^?^"ty,^void  by 
a  codicil,  revoked  thiis  legacy  of  £lfiOO  to  the  hospital  in  the  by  codicil  be  gives 
coudCj  of  L        ',  and,  *^  instead  thereof,"  he  gave  the  sum  of  « less  legacy  "  In- 

£M0  to  the  hospital  in  the  county  of  N ,  without  mentioning  to*I^c?i^T?to. 

any  particular  fund  out  of  which  the  same  was  to  be  paid.  By  tity,  this  shall  be* 
the  same  codicil,  he  revoked  several  other  legacies,  andj  ''instead  held  to  be  charged 
*'  tl|ereof/'  gave  snotaHer  legacies  to  the  same  l^atees,  without  JSa^^JJSfow"^* 
mentioDiiig  any  fund  ont  of  which  the  same  were  to  be  paid;  ^oid  also. 

On  liebalf  of  tb&  hospital  of  the  county  of  N ,  Mr.  jtitomej^ 

Gineral  contended  that  the  legacy,  being  given  generally  by  the 
cpdii^ly  .ibttst  be  payable  ont  of  the  personal  estate ;  and  that  it 
might  be  reasonably  supposed,  that,  after  making  his  will,  the  tea* 
tator  was  apprised  of  the  invalidity  of  the  charitable  bequests 
diaffed  on  ,  bis  real  estate,  and  therefore  revoked  tbem ;  and  be* 
qoeiSdied  othef  legacies,  generally,  out  of  his  personal  estate. 

But  Lord  Chancellor  said — ^he  thought,  that  the  codicil  only 
meant  to  alter  the  quantum  of  the  legacies  in  some  cases,  and  the 
objects  of  them  in  others,  but  not  the  fund  out  of  which  they  were 
to  be  paid ;  and  that,  therefore,  the  legacy  to  the  hospital  in  th^ 
county  of  N was  void  (ft)  (c). 


(a)  There  were  two  bills  filed  in  this 
case,  an  account  of  whidi  is  given  in 
Hr.  Fesey's  report.  The  causes  are 
entered  iB'the  Register*s  book.  Pear' 
mm  V.  LMorpftf  and  Leaertfi  ▼.  Pait- 
ann  Rea^  lib.  B.  irsk>:  fi>t.  40t. 

(^)  lA/lcgacy  ■nbetitnted  for  or  ad* 
ded  toaiH>ther,  shall  be  raised  out  of 
tiiie  saine  fand,  and  subject  to  the 


same  conditions,  Crotrder  ▼.  CUwa^ 
t  Ves.  ina.  449.  So  where  a  legacy 
given  Dv  will  was  directed  to  be  ex-., 
empted  trom  the  legacy  dut]|ry  a  legacy 
substituted  by  a  codicil,  was  also  cojp* 
sidered  as  exempted,  Codpefr,  lia^f 
S  Meriv.  1^6. 

(c)  Costs  given  ont  of  the  respective 
estates. 


MaRGERUM  V.   SAifDIFOK0. 


Hollt,  Fib.  17, 
March  17. 

npHIS  ims  a  petition  to  have  a  solicitor's  bill  taxed.    The  bfll  Where  any  port 


^    was,  partly  for  business  done  in  this  Court,  and  part  for  levy-  of  asolicitor'a 
ing  fines  and  for  conveyancing,  but  in  the  latter  the^ petitioner  Mils  sinew  done  in 


irtferested  jointly  with  three  or  four  other  pefsons;  attd  the-  peti-  this  Court,  the 

tioner  was  charged  with  his  share  onJy  of  that.    'Ilic?  cflbjection  was,  ^''®*5  "J^*^  u 

that  the  conveyancing  business  was  not  an  object  of  taxation  uti^r  pi^t  Jf  the  busi- 

A^  act  of  parliament.  ness  was  for  other 

Vol.  111.  P  For  pe"ons  jointly 

with  the  person 
applying. 


SM 
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For  the  petition,  a  note  in  Douglas,  199*  was  relied  upon,  t9 
shew,  that  if  business  had  been  done,  for  which  the  bill  might  be 
taxed,  the  charges  for  conveyancing  business  might  be  taxed  also  ^ 
though  it  was  not  so  where  the  bill  was  for  conveyanchig  only. 

His  Honor  was  of  that  opinion ;  but  said,  that  here  the  convey- 
ancing business  was  for  four  or  five  persons,  and  could  not  be 
mixed  with  a  bill  for  business  done  ki  Court  for  the  petitioner 
only. 

To  this  it  was  answered,  that  as  the  petitioner  was  chaiged  with 
his  proportion  only,  which  he  submitted  to  pay,  it  made  no  dif- 
ference :  for  the  otiier  parties  would  not  be  bound  by  this  reference. 

It  stood  over,  that  his  Honor  might  speak  to  the  juc^es  of  the 
Court  of  King's  Bench. 

And  his  Honor,  on  a  subsequent  day,  said,  that  having  con* 
suited  then>,  he  found,  that  their  rule  was  to  order  the  whole  of  a 
solicitor's  bill  to  be  taxed,  when  any  part  of  it  concerned  business 
done  in  that  Court ;  and  it  made  no  difference  where  part  of  it  mas 
done  for  several  other  persons,  as  well  as  the  party  who  applied. 
His  Honor,  therefore,  made  an  order  for  the  taxation  of  the  whole 
bill(a)(6> 


(ii^  Reg.  Lib.  B.  1790.  fol.  2SS. 

(6)  This  subject  wasmncb  discussed 
in  the  cas«  of  HiU  v.  UumphreySj  %  B. 
&  P.  34^.  VMe  also  Ex  parte  fViUianu, 
4T.  K.  1«4.  Winter  r.  Papte^  6T. 
R.  645;    Movhray  v.  Fleming^  11  East,. 


285.  Benton  t.  Garcia,  3  Etp.  N.  P.  C 
149.  Crowder  v.  Shee,  1  Campb.  N. 
P.  C.  437.  %  Hullock  on  Coato,  50t. 
et  seq.  Vide  also  Hazard  ▼•  Lame,. 
3  Meri?.  290. 


■». 


Llncahi'i*Iim 
|lfall,  ^UV  March. 

Gift  of  a  residae, 
to  be  divided 
among  persons  re- 
lated  to  the  tes- 
tator, confined  to 
relations  within 
the  Stat,  of  Dis- 
tribution. 

L235  ] 


Raynkr  v.  MowBRAr. 

JOSEPH  MOWBRJY mvideh'is  will,  dated  Uth  December, 
1780,  and  thereby  devised  his  real  estate  to  Isaac  Rayner,  in 
trust,  to  permit  his^  the  testator's  wife,  to  receive  the  rents,  &c. 
fbr  her  life ;  and,  after  decease,  to  sell  the  same,  and  then  as  fol- 
lows; ''to  divide  and  pay  the  monies  arising  by  virtbe  of  the  safe 
of  his  said  estate,  to,  and  among  all  and  every  such  person  and 
persons,  who  shall  appear  to  be  related  to  me  only,  share  and 
share  alike ;  and  that  such  person  or  persons  shall  prove  himself,, 
herself,  or  their^elves  entitled  to  the  same,  in  six  months  after  my 
said  estates  shall  be  so  sold  as  aforesaid  ;  save  and  except  my  ne- 
phew John  Wood,  of  Morpeth,  near  Newcastle,  to  whom  I  give 
one  shilling  only.'' 

The  plaintiff  was  the  executrix  of  the  trustee,  the  defendants 
were  surviving  sbters  of  the  testator,  and  children  of  a^  deceased 
brother^  and  also  of  surviving  sisters. 

The 
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Hie  ^piestion  was,  whether  any  persons  could  take  shares  *of 
the  property,  but  those  who  would  be  entitled  under  the  statute  of 
distribution. 

Mr.  SoUcitor-Generalf  for  the  children  of  the  surviving  sisters, 
contended — ^that  although  the  general  rule  was,  that  the  word  re* 
lotions  only  signified  such  persons  as  were  next  of  kin,  within  the 
statute  of  Distribution;  yet,  that  in  this  case,  the  words  were 
clearly  meant  to  be  more  expressive.  That,  by  excluding  the  ne- 
phew, whose  mother  was  alive,  and  who  consequently  was  not 
one  of  the  next  of  kin,  the  testator  clearly  meant  to  include  per« 
8008  in  the  saikie  degree.  That,  in  fact,  this  was  precisely  the 
same  case  as  that  under  General  Honeywood*s  will  {Bennet  v.  Ho^ 
ntywood,  Ambl.  708.)  The  division  must  therefore  extend  to  the 
children  of  the  sister,  and  be  in  equal  proportions.  Thomas  v.. 
Hole^  Forrest.  i241.  Jones  v.  Beale^  2  Vern.  S8l.  Blacklerw^ 
Webb,^  P.  W.  383.    Philips  v.  Garth,  ante,  64. 

Mr.  Mansfield  insisted — that  the  division  must  be  per  stirpes ; 
and  that  that  had  always  been  the  construction  of  the  statute,  with 
lespect  to  the  representatives  of  dead  persons. 

hord  Chancettor  said — the  difficulty  was  how  to  construe  the 
urord  relaiianSf  but  by  a  reference  to  the  statute  of  Distributions. 
If  it  was  a  recent  matter,  there  might  be  a  doubt;  but  he  took 
the  statute  to  be  declaratory  of  the  old  law.  When  once  a  rule 
lias  been  laid  down,  it  is  best  to  abide  by  it.  We  cannot  always 
l)e  speculating  what  would  have  been  the  best  decision  in  flie  first 
instance. 

Though  the  distribution  is  deferred  to  the  death  of  the  wife, 
that  does  not  prevent  the  interests  from  vesting  at  the  death  of  the 
te8Utor(a)(6). 


I79U 


(a)  Reg.  Lib.  B.  1790.  fol.  205. 

{b)  The  doctrine  upon  this  subject 
it  collected  in  the  Editor's  notes  to 
PkiHj^  V.  Gorlik,  ante,  64,  and  Masters 


V.  Hooper,  post,  vol.  iv.  207.  Vide  also 
Stamp  V.  Cooke,  1  Cox,  234,  and  Pope 
v.  Whitcombe,  3  Meriv.  689. 


Raymbr 
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RaMSBEN   v.  HASSABD(a}. 


lincoln'fl-lnn 
Hall,  fttd  March. 


GENERAL  Cfliyew/er,  by  his  will,  gave  personal  property  to.  Estate  for  life  in 
bis  wife  for  life,  then  to  his  two  daughters,  to  be  distributed  PJ"^"^!^^  ^^ 
to  the  children  of  their  bodies  by  their  last  wills  and  testaments.         ^  ^^^  ^^"* 


(a)  Eeg.  lib.  B.  1790.  fol.  315. 


The 


tM  CasBS   AbOVKD   and   DlBTKRMlNtD 

1791  •  Hie  question  was,  what  should  become  of  the  intenniMiate  inr 

wv«/         terest,  and  Lord  CAancellat  thought  it  ikiust  go  to  the  dai^ters 
SAiisDJnf       for  life  (a). 

HAtf  AftD.  (a\  This  case  was  cited  in  the  uvu-      Vide  tfie  Editor*!  note  to  ^f9wn  v.  i>« 

mm  to  Upton  ▼.  LdffdFerrtrtf  5  Vtk,'     La^,  poftt,  vol*  It*  55i. 


LioMlnV^Ina  DawSON   V.  PaRROT. 

HaU»  SfdJtfardb.   . 

TnutM  ordered    TJPON  further  directionSy  it  appeared^  from  the  Master^s  re* 
JJjWcoito,  on    V»  pott,  that  the  defendant  Steet  had  received^  as  txecutorof 

the  testator,  the  sum  of  £2/)79.  Of.  7id.  and  that  he  had  paid 
£\^53S.  178.  6id.  which  reduced  the  balance  in  \m  haiOds  to 
£540.  3t.  Id.. 

The  defendant  Steelis  an  attorney,  who  made  Ae  testator's  will; 
and  appointed  himself  a  trustee,  and  the  will  directs  the  trustees 
tp  place  out  the  testator^s  money  to  the  best  advantagjs,  for  the 
plaintiff's  maintenance  and  education:  by  bis  answer  he^  I4s3ued 
£l56.  9$.  9d.  for  a  bill  of  costs  dtte  to  him  for  busfasesa  'd^ae 
previous  to  the  death  of  the  testator,  this  bill  the  Master  bad 
taxed  at  £75.  10s.  7d.;  he  had  also  cnarged  £105.  lOs.  Iftf^  for 
business  done  after  the  testator^  decease,  this  bilf  had  bean  taxed 
at  £52. 17s.  IQd. — He  appeared  to  have  retained' Aia  bsiaMce  in 
his  hands  from  the  year  178d« 

Lord  Chancellor  ordered  him  to  pay  the  costs  of  taxing,  tha 
bills,  interest  for  the  balance  in  his  hands,  and  refused  to  give  him 
the  costs  oT  the  sint(a). 

(a)  The  cafes  opon  this  subject  arc  collected  in  the  notf .  to(  NcmImi  v» 
Btnneif  ante,  voL  1. 56S. 

E  M7  I 


B0VRD11.LON  1?.  Adair. 

UaU. 
wife's  legacy  not  HPHIS  was  a  petition  for  the  payment  of  a  legacy  o(£\67  giveis 
to  be  pidd  to  the     •*-    to  the  wife,  to  the  [agent  of  the  husband,  without  the  con- 

tM^r  cQBften^  *^"^  ^^  *^  ^^'®  being  taken  in  the  usual  way. 

heior^  t6mwtt*  The  ground  of  the  petition  was,  that  the  parties  li? ed  at  Tor^ 
diftiehi;dk1»<3hg  tola,  and  that  a  commission  to  take  her  consent  would  be  so  exr 
•*!'•—  pensivei  as  to  run  away  with  great  part  of  tb?  le^cy. 

It  W99  admitted,  that  it  was  usual  in  sums  .under  £100  to:do  it 
wiUiput  coQ^eut  so  token  (0) .. 

(a)ByasobseqnentnileoftheeQart     to^SOO.  5V^.74.  SVes,  201.  5lf. 
the  sam  has  been  extended  from  .f  100      524. 


m  THK  HlOH  COVRT  oy  CHANCSRr. 

Bat  the  Lord  Chancellor  refused  to  do  it  without  a  commis- 


nt 


170i. 


•ion  (a). 

(a)  Dot  it  appears  tliat  if  the  con- 
tent of  the  yrWe  be  tAkVn  before  any 
competent  authority  belonging  to  the 
foreign  state  in  which  she  resides,  and 


that  her  exan^i^i^tM^n  be  properly  at- 
tested; a  commission  wi)l.nbt  be  re- 
ddiined.  AftJi^  ▼•  Hide,  ante,  voL  ii« 
663,  and  the  Editor's  nota  to  it. 


BovRoiiiiOii 

AOAUU 


Ex  pdrte  GftbsstEY. 


A 


BILL  was  drawn  17th  March,  1788,  by  Hall,  for  Livesey  Abillbcing 
and  Co.  MufUkeaer,  Mpoo  Livese^  atid  Co.  in  London^  for  Pi*^«J^,*"  P"^ 
^eaOO,  pflkyabie  to  /&r(%.— 'Fhis  hUl  .was  indonled  by  Hartlev  t6  Jio^d  by  ul? 
the  petitkiper,  Sot  a  debt  of  £]47<  UXi.  which  was  th^n  owing  ^om  pledgee. 
flor^^  itb  thQ  pedtiQiieri  whicji  debt  was  afterwards  rednc^  bj 
thepaymentof  jCIOK  LOi.  to  j(46. 

llie  petitioner  claimed  to  prove  the  whole  sum  of  £900^  and  to 
iteoei^  divkleiid^  till  he  should  have  Veeeived  £46.  but  the  com- 
ouMop^ra  only  fdlo>i;ed  him  to  proVe  ;£46.  A  dlvideiid  had  been 
jnade  of  8^.  sidE»  In  the  pound. 

He  now  p>etitioned  for  leave  to  prove  the  whole,  and  receive 
^vi^ends^  ti)l  be  sboald  have  received  ^46|  and  in  support  of  the 
pc^tion  was  cite;^  thejcase^  Ex  parte  Kingf  1  Co.  B.  L.  203. 

And  the  petition  was  allowed  (a). 


(a)  Lord  Lmgkbcnmgh,  in  Ex  parte 
BlKAam,  5  Ves.  448,  contradicted  fTiis 
doctrine,  bat  his  order  was  afterwards 
discharged  by  Lord  £Moii,  6  Ve^  600, 
bis  Lordship  having  previdoily,'  upon  K 
petition  in  the  same  bankruptcy,  6  Ves. 
4^f  followed  tbK  i^rttent  case,  observ- 
i^i  that  though  you  cannot  hold  (he 


paper  of  the  bankrupt,  and  prove  be* 
yo'nd  your  actual  debt  upon  it,  you 
may  have  the  paper  of  third  persons, 
those  persons  beins  indebted  to  your 
deb(d#  in  more,  and  you  may  prove  to 
the  whole  amount.  Vide  also  Ex  parte 
Downward,  Co.  B*  JU  167,  168.  £x 
parte  Ruihworth,  10  Ves.  412. 


Ex  parte  Armstrong,  a  Lunatic. 

A  EEFERENCE  had  been  made  to  the  Master,  to  enquire; 
f^  among  other  things,  who  were  the  next  of  kin  of  the  lunatic. 
Before  the  Master  made  his  report,  the  lunatic  died.  Tliere  be-* 
ing  disputes  among  several  persons,  with  respect  to  the  lunatic's 
will,  atnd  who  were  ^is  next  of  kin,  it  was  wished  by  some  of 
them',  that  the  Master  should  still  make  his  report ;  and  on  the 
hearing  of  this  petition,  it  was  prayed,  that  the  Master  should  be 
SO  ta.dor 


[«3d  ] 

Whm^^biqre  fe  a ' 
'reference  to  mt 
Master,  Id  a  Cise 
of  lunacy,  be 
shall  make  bis  re* 
port  although  the 
lunatic  be  oead. 


£r(^  .Vi|^ce//or.--7l7^e  .order  does  not  abate  by  the  death  of 
Ae  IiMULtip;  jsny* parly  iflnay'  still  prosecute  it,  and  take  ont  the^ 
Master's  report.  I  jsay  nothing  as  to  the  costs  of  the  report;  tliat 
may  be  a  future  consideration. 

Ex 
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Cases  Argued  and  Determlned 


1791. 


Ex  parte  Clauke,  io  the  Matter  of  Lives  AT,  &c« 

Bankrupts. 


Indorserbonnd       DETITION  to  be  admitted  a  creditor,  in  respect  of 
5^.^^i?f.?!!*:...    -■      bills  indorsed  by  the  bankrupt  to  the  petitioner.    Tl 


certain 

ment,  tbo,ii?h  the  —«-—;.  by  the  bankrupt  to  the  petitioner.     The  bills 

biH  is  made  to  a    ^ere  made  to  nctitious  payees.      But  it  was  said,  that  circum- 
fictitious  payes*     stance  was  of  no  consequence  against  the  indorser. 


Lord  Chancellor. — It  is  clear  that,  as  against  the  indorser,  it 
does  not  signify  what  the  bill  is.  The  indorsee  may  come  against 
t^e  indorser,  though  the  bill  is  a  mere  nullity  in  other  respects.  It 
is  the  indorser's  business  to  see  what  he  can  make  of  the  bill,  but 
he,  by  his  indorsement,  is  certainly  liable  to  the  indorsee  (a). 


(a)  So  it  has  since  been  Hetermiiiedy 
that  in  action  against  indorser,  it  is 
not  necessary  to  prove  any  indorse- 
ment oq  the  biU  pnor  to  that  of  the  de- 
fendant. Critchlow  y.  Parry ,  1  Campb. 
1 Q2,  It  had  long  before  been  decided, 
that  in  an  action  against  the  indorser, 
the  hand-writiog  of  the  drawer  need 
not  be  proved,  l^mbert  v.  Pack,  iSalkt 


117.    Lmbirty^  Ocke»f  S.C  iLord 
Raym.  445. 

The  present  was  one  of  tiie  mmer- 
ons  cases  which  arose  in  the  iMuiknipt- 
ciet  of  lAveaaff  and  Co. , and  Gmtm 
and  Co.  a  succinct  account  of  whidi 
will  be  found  in  the  note  to 'the  case  of 
BemuU  ▼.  Fctnetf,    2  Campb.  ISOt 


S^C. 
1  Fes.  jun.  S92. 

LincolnVInn 
Hall,  May  4th. 

A  person  made 
defendant,  who  in 
fact  is  only  a  wit- 
ness, if  he  an- 
swers, must  an- 
swer fiiUy.  though 
he  might  have     i 
pleaded. 


Cabtwbioht  v.  Hately. 

A  BILL  filed  by  the  executors  of  the  late  Lord  Dudley  aad 
•^^  Ward,  against  the  defendants  Hately  and  son,  for  an  ac* 
count  of  monies  received  and  disbursed  by  them,  as  agents  of 
Lord  Dudley,  with  respect  to  coal  mines. 

The  son,  by  his  auswer,  insisted,  that  he  was  not  liable  to  ac- 
count, not  being  the  agent  of  Lord  Dudley,  but  merely  a  clerk  to 
his  father.  Exceptions  were  talcen  to  the  answer,  which  being  re- 
ferred  to  the  Master,  he  reported  the  answer  was  sufficient.  Ex- 
ceptions being  taken  to  the  Master^s  report— 

r 

Lord  Chancellor  thought  it  must  be  taken  advantage  of  by  plea, 
BOt  answer. 

Mr.  Abbot,  for  the  plaintiff,  said — that  from  the  time  of  Lord 
King  to  Lord  Bathurst,  there  were  cases  in  which  the  Court  bad 
fceld,  that  to  insist  by  answer  that  the  party  Was  not  liable  to  ac^ 
eountj  was  bad,  that  it  must  be  by  plea,  and  that  his  Lordship  had 
Jield  it  so  in  the  case  of  WiUiams  v.  Farrington. 


Mr. 


IK  THE  High  Court  of  ChaN€£Ht«  39i) 

Mr.  Partington^  for  the  deFendanty  said — such  a  plea  would  be  1791* 

negative  plea,  and^  as  such,  bad. 


CARTWSlOB'r 
V. 


But  lA>rd  Chancellor  allowed  the  exception,  saying — that  Hatbly, 
where  the  plaintiff  has  brought  his  bill  against  the  witness  as  well 
as  the  principal,  and  the  witness  submits  to  answer,  he  must  an- 
•wer  fully*. 

*  See  ElUton  v.  Cookson,  ante,  voU  ii.  p.  ^5S. 


Shepherd  r.  Roberts.  lincoinVlna 

Hall.    JSamitdtg^ 

f^OOKE  was  concerned  in  two  partnerships,  one  wiw  Kilner,  ^  p^ 
^^  another  with  fFt7^i/t50l^,  and  carried  on  a  separate  trade :  a  se- 
parate commission  of  bankruptcy  issued  against  him,  under  ^hich 
he  obtained  his  certificate. 

The  hill  was  by  the  plaintiff,  for  an  account  of  another  trade, 
in  which  plaintiff  claimed  to  be  a  partner,  and  which  was  canried 
on  in  the  names  of  Shepherd  and  Co. 

By  answer,  Cooke  set  forth,  that  tlie  plaintiff  was  a  day  la- 
bourer, and  had  nothing  to  do  with  the  business,  which  was  only 
a  negociation  of  notes  in  the  names  of  Shepherd  and  Co. 

Exceptions  being  taken  to  the  answer,  it  was  reported  sufficient, 
and  an  exception  being  taken  to  the  Master  s  report— 

Ijord  Chancellor  allowed  the  exceptbn,  on  the  ground  that  die  ' 
idefendant  should  have  pleaded  that  the  plaintiff  was  not  a  part- 
ner (a). 

(a)  The  modern  doctrine  upon  the      in  the  Editor's  note  to  EUiaom  ▼•  Cook* 
fBDJecC  of  these  two  cases  will  be  found      son,  cit.  snp* 


EASTER  TERM.  t  ^40  ] 

51  GEO.  III.  1791. 


DoCKIft  V.   HORNBR. 

A  N  estate  had  been  sold  for  payment  of  debts,  and  the  money  Pretoipitive  pro. 
•A  h.d  been  paid  into  Court.  ISf:.^^^ 

exceeds  .£30,  in  order  for  the  A;ccojuntaxit*General  to  pay  mooey  out  of  Court. 

Mr. 


S40 


*    A 


1791. 

Docker 

15.' 
QOBNBR. 


Casks  Argued  and  Dbtermineti 

]^r.  Man^ld  moved^  that  the  Accouptant-General  might-pay. 
some'debts,  one  of  £42,  the  other  £43i  v^ithout  the  parties  pro* 
diicing  a  prerogative  administration  to  the  creditor^  they  kaving 
produced  an  administration  in  the  Court  of  the  Bishop  of  JMch^ 
Jieldf  y^here  the  assets  were;  but  the  Accountant^General  b^d  re- 
fused to  p^y  without  a  prerogative  administration,  the'  practice  of 
the  office  being  not  to  pay  more  than  £30  without,  thoiiah  tbc^ 
paid  inferior  sums  upon  the  probate  of  the  ordinary  of  the  diocese 
only.  , 

But  Lord  Chancellor  refused  ^e  motion,    saying — ^that  the 
practice  must  be^uniform  (a)  (Jb). 

ttioeiy  tl^at Iiowevcrmiall the ftmooat 
of  the  snms,  a  prerogative  probate  caiw 
iH>t  be  disjj^Jited  y9kd\,  CMII^«r  v. 
MurhaUf  6  ves.  118*  'jH^ewmam  >. 
Hoi^^wn^  7  Ves.  409.  IMmtv.  Dm- 
«ift,  If  Ves.  417. 

(6)  Qfu  Wentw.  Off.  of  EiecptM, 
e4it.  1763.  p.  47.  lo  cMf'  li^  be 
givtefi  to  eiLeciitors  for  p%yiiieiit  qf 
debts  or  legactcs,  this  shall  hMte 
iMnmmkmf,  as  1 1^  ^fe  iNrnAAl 
beasae^.  (^^t.BUi) 


(a)  The  same  tbhic;  irM  donf  la 
Sweet  V.  Partridge^  5  Ves.  148.  and  in 
i|  cafe  cited,  6  Ves.  118.  Ujf^im  Vp 
Lard  Perrers,  It  has  been  said,  that 
\t  Lord  Thvr2o»*s  time  the  siim  for 
which  such  aa  order  could  4»e  bbtaioed 
was  Kmited  to  «£4() ;  but  that  he  pot 
a  stoj)  to  it.  and  that  a  great  deal  of 
itiob^  had  heen  lost,  where  the  sums 
eMid  &otb«arthectpeD«e9faf>rerp. 
gative  administration.  It  has  b^i| 
however    recentiy  r^pe^t?d^  deter- 


Testator  ordered 
the  interest  of 
the  residue  to  be 

J>aid  to  his  sisters 
or  life,  and  in 
case  an  V  of  them 
should  die  leaving 
Issue,  then  to 
transfer  the  prin* 
eipalof  therwft- 
danfii,  to  the  chil- 
drea  of  the  sister 
to  ^kigf  af 
twchty-one.'  One 
of  the  sisters  died 
in  the  life  of  the 
testator,  her 
children  shall 
take  her  sluu-eof 
the  residue. 

C  241  ] 


es» 


Rhbbd£r  v.  Owbb. 

TOHN  MITCHELL,  possessed  df  oonaderable 
Y  tate,  madebi&wftU^  heMrmf^  Aiie  Slit  August,  1789,  wherebjiv 
after  giving  a  legacy  to  one  of  his  sisters,  he  gave  the  .res^dQal* 
the  defendants^  his  mK^t  Elizabeth  Ower  and  Jonathan  Hif/chins, 
whom  he  directed  to,  sell  his.  leasehold  bpuse,  axjd,  to  lay  q^  ttnf 
money  which  should  be  produced  by  the  sale,  and  his  whole  re^ 
siduum,  in  the  funds,  and  to  pay  the  interest  thereof  unto  bis 
sisters  Elizabeth  Ower,  Mary  Blackburn,  Ann  Holdgate,  Mar^ 
garet  Kettlewell,  and  Lvdia  Norton,  eq^ually  between  them,  for 
and  during  the  term  of  their  natural  Rves,  for  their  sole  use  and 
benefit ;  and  on  further  trust,  that  iu  case  any  of  his  said  sisters 
should  die,  leaving  issue,  ft  at  the  trustees  **  do  and  shall  pay, 
assign,  and  transfer  the  share  or  proportion  of  the  said  residuum, 
to  which  my  sister  so  deceasing  was'  entitled  at  or  be/ore  the  time 
of  her  decease,  to  receive  the  ipterest  and  diyidends  thereon;  unto 
and  amongst  all  and  every  sudi  child  or  chililren  of  such  deceased 
sis^r, .  equally  between  them,  s|i^re  and  8b9re  a^iMj^  ^^  ^Im^ 
respective  ages  of  twenty-one  years.'*  The  testator ,cye4  13lh  JW 
bruanf,  1790,  leaving,  four  of  bis  sisters  surviving  tuqi,  but^nit 
tioidgate,  the  other  sister,  had  deceased  in  the  life-time  of  the 
testator,  namely,  in  November,  1789,  leaving  the  plaintiffs,  fPiY- 

lian$ 


IK  THE  High  Court  of  Ciianceet.  3i4 

iiam  Rheeder  and  Martha  Jennings,  her  children,  her  surviviiig;         1791* 
^o  had  attained  their  ages  of  twenty-one  years,  and  they  are  the         ^^-^"^ 
©nly  other  next  of  kin  of  the  testator.  BHBBMa 

The  plaintiffs  filed  their  bill -against  the  executors,  the  survivm^  Ow'bb. 
mstert,  their  husbands  and  children,  claiming  to  be  entitled  to 
one-fifth  of  the  residuum  of  Uie  testator's  personal  estate,  as  chil- 
dreii  of  the  deceased  sister,  and  insisting,  it  they  were  not  so,  that 
the  testator  had  died  intestate  as  to  that  one-fifth  of  his  personal 
estate. 

Mr.  Solicitor-General  stated  Uie  urords  of  the  will,  and  ar* 
gued-— that  the  intention  of  the  testator  nnist  have  been,  to  give 
the  property  to  all  the  sisters  and  their  children,  aotwithsfanding 
the  words  seemed  to  exclude  the  sister  who  died  in  hia  life-time* 

Mr.  Mansfield,  on  die  contrary,  contended  for  the  defendants-^-* 
that  in  order  to  take,  the  children  must  be  children  of  sach  sisters 
as  would  be  entitled  to  take  the  interest  and  dividends  during  their 
lives. 

But  Lord  Chancellor  thought  the  plaintiffs  were  entitled  to  this 
ai  an  executory  devise,  and  that,  in  a  will  so  loosely  drawii| 
it  was  more  probable  that  was  the  testator's  intent  than  the  con- 
trary (a). 

M  fiaa  tha  cases  iited  ia  tltt  Editpt'a  m>tQ  to  arid|s«  ▼.  il6^^  antE^  t|7. 


«..r  '  • 


FOESYTII   V.  GHAKt.         ;  ^Q^ 

Wl^iLLUM  CRjINT,  the  testator,  by  afaond  made  by  him,  Testatw' oMa 
.■     '  dated  d6lh  February,  IT^iy  previtiios  to  and  in  ceDtem{da-  intaiimrriBSB  « 
lioD  of  hia  marnage  with  the  defendant  Gratiana'{idkenGraiiana  ^r^AcxTtbte  ^ 
imnd,  iipiiister),  hecane  bouiid  to  Barton  Land,  (since  decaaaed)  t^ivMittd  ekil* 
kmt  the  defendant  ffeirry  ioncl,  in  the  simd  of  ^£4,000^  with  a  dran,botif  » 
condition  thereunder  written,  reciting  the  intended  mavriaga^  aaid  [ilJfiS*'^!!*^ 


Ibiit,  i» cwisideration  thereof,  and  of  said  iiratiana*8  fiartttue,  the  wmhttiwuhm 


lid  klfiUitim  Grasit   had  agre^   to  leav«  to  die  aaid  Gmtiaaui  m^^^^siktim 
hamd,  hia  diea  intended  wife,  or  the  child  or  children,  of  the  ^j^)^^/ 
marnage,  the  ai^  of  £%QOS^f  the  condition  of  the  said  bond  notbapntto^aa- 
diesfffom  was,,  that  if  the  manii^  shoidd  take  effeot,.  andif  tki  clectfton^teltaka 
hsM,  6io»  of  ^aSA  William  Grant,  should,  within  thnae  tooths  ^*^ 
aftei;lriadecease,  pay  to  Ae  traistees,  ^c.  the  aamof  ;£^iyOOO,.Mi 
Irnatythat  the  trustees,  $c.  shoold  place  out  the  same  at  inteoest; 
aend  in  caae  (beve  shoold  be  any.cfaildren,  should  then  pay  the  i»- 
MteM  in  manner  therein  meudoned,  or  if  there  should  m  no  child 
or  duldren  Kviog  at  the  death  of  the  said  WiUiam  Grant,  in  tcuati 
as  to  the  said  principal  sum  of  i^2,000  for  the  sole  use  and  benefit 
joS  the  said  Gratiana  Land,  then  the  bond  to  be  void. 

The 
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FOHITTH 
'     V. 

Grant* 


Cases  Argued  and  Deteriii<ned 

The  maiYiage  was  solemnized,  but  there  was  do  issue  of  the 
marriage. — Barton  Land  died,  leaving  his  co-trustee  surviving 
Jiim; 

WiUiam  Grant  afterwards  made  his  will,  by  which  he  gave  to 
eome  of  the  defendants,  ail  the  estate,  real  and  personal,  he  was 
ihen,  or  might  happen  to  die  possessed  of,  in  trust,  and  appointed 
his  trustees  to  pay  to  Jiis  beJoved  wife  Gratiana  Gratd,  the  an- 
nual rent  or  yearly  profits  of  all  his  said  estate,  real  and  personal, 
yearly,  and  every  year,  by  equal  portions,  and  after  her  decease,  to 
divideihe  estate  among  the  plaintiffs.^  •    ' 

The  question  'Waa,  whether  the  wife  was  to  be  put  to  an  elec- 
tion between  the  sum  secured  by  the  bond,  and  her  life  estate 
under  the  will. 

'Ms.  Solidtor^enerai,  for  the  i^aintiffs,  cont^ded — that  the 
intention  of  the  testator  was,  to  give  her  an  option  between 
the  two* 

But  Lord  Chancellor  held  she  should  take  both  (a), 

.  ■ .  f  .•       ■  •  •       ' 

(a)  The  cases  upon  jthls  sabjiect  are  collected  iu  a  note  to  Pnnom  v.  Ptmmfi^ 
vntc,  Tol.  L  291. 

iS.C* 

1  Fet.  Jan.  S99.      BoTLB  v.  The  Bishop  of  pETERiSolEtouGH,  and  Others ("a^ 

T  ADY  Frances  Coningesby,  plaintiff's  late  grandmother,  bj 
•*^  will,  dated  26lh  September^  1770,  gave  the  residue  of  bar 
personal  estate,  after  payment  of  debts  and  legacies,  l^c.  to  Lord 
Southwell,  and  the  defendant  the  bbhop,  their  executors  and  ad» 
ministrators,  in  trust,  to  permit  testatria's  daughter  ChmflMt 
Boyle  Waldngham^  (plaintiff's  mother)  to  take  the  dividends,  l^. 
for  life,  to  her  sole  and  separate  use;  and  from  and  after  her 
death,  to  pay^  assign,  and  transfer  the  whole  residue,  unto,  aad  for 
.ihe  benefit  of  all  and  every  the  child  and  children  of  her  said 
•dan^ter  Charlotte  Boyk]  fVaUingham,  if  more  than  on^  in 
suck  partSf  shares,  ana  proportions,  manner,  and  form,  and  far 
such  interests  respectively,  and  with  $uch  ben^  of  survicorsmp, 
and  other  accruing  interests,  and  to  become  an  interest  vested  tm 
Hich  child  or  children,  at  such  time  or  times  respectively,  as  she, 
btr'said  daughter,  bu  any  deed  or  deeds,  writing  or  wriiinff, 
to  be  by  her  sealed  ana  delivered,  in  the  presence  of  two  or  oiore 
witnesses,  should  direct,  limit,  or  appoint;  and  in  default,  or 
in  case  of  an  incomplete  appointment,  tlien  the  whole,  or  Ae 
part  unappointed,  for  the  benefit  of  all  the  children  equally,  to 
be  paid  at  twenty-one;  and  if  but  one  child,  to  such  one  at  the 
3anie  age.     Nevertheless,  she  did  thereby  declare,  that  if  it  dionld 


fower  to  divide 
a  fund  arooog  all 
andFe^ry.the 
childrep,  to  be 
vested  attweaty- 
one,  and  in  de^- 
faaltorpan* 
eaecntiaD^  the' 
whole,  or  part 
nnappointed,.to 
go  to  all:  Tbevt 
ireie  two  cbift- 
fliea,  •  son  and  • 
adaaafaterrA  •: 
parfiu  provision  ■ 
wataiade  for  tho 
•on,  who  died  ' 
vhmhrried,  and 
wkhontifsae; 
Asoboeqiaent 
appointment  of 
the  whole  residue 
to  the  daughter, 
n  a  good  execu* 
tion  of  the 
power. 


(a)  &cg.  Lib.  A.  1790*  I'uL  aaa. 


V        ^  •.• 


liappeo 
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happen  that  any  such  child  or  children  should  attain  his,  her,  1791. 

or  their  age  or  ages  of  twenty-one  years,  in  the  life-time  of  her  said  \<^v*^ 

daughter,  then  and  front  thenceforth  all  and  every  the  said  share         Botlb 
and  shares  of  such  child  or  children,  so  attaining  their  said  ages     •meBisbopa* 
of  twenty-one  years,  should  be  considered  as  vested  interests  in  Pbterbobovo 
them  respectively ;  and  should  be  transmissible  to  his,  her,  or  their 
executors,  administrators,  or  assigns;  yet  so,  nevertheless,  as  that 
the  payment  of  the  same  share  or  shares  should  be  postponed  until 
after  the  decease  of  the  said  daughter,  and  tlien  to  be  immediately 
paid.    The  will  also  contained  several  usual  provisions,  in  case  of 
children  dying  under  age,  8cc.  which  are  unnecessary  to  state;  and 
testatrix  appointed  Sir  Sidney  Stafford  Smyike,  Mary  Trevor^  and 
George  natson,  (who  all  died  in  her  life>time)  joint  executors.     . 

Lsdy  Prances  died  £  1st  December ^  1781,  leaving  defendant,  the  [  244  ] 
bishop,  one  of  the  trustees,  alone  surviving  her  (Lord  Southwell, 
as  well  as  the  executors,  having  died  in  her  life-'time,)  and  also 
leaving  Charlotte  Boyle  Wokingham  her  daughter,  then  a  widow, 
surviving  her;  who,  at  the  death  of  the  testatrix,  had  two  children, 
namely,  JitcAar^  O'Brie/i  Boyle,  and  the  plaintiff,  both  infatits; 
and  the  bishop  having  renounced  administration,  the  same,  with 
the  will  annexed,  was  granted  to  Charlotte  Boyle  fValsingham, 
who,  by  virtue  thereof,  collected  property  of  the  testatrix  to  a 
yery  large  amount ;  to  which  she  became  entitled  for  life,  with 
power  of  appointment,  as  above  stated. 

By  deed  poll  of  part  appointment,  in  writing,  duly  executed  as 
required  by  the  will,  Charlotte  Boyle  IValsingham  did,  by  virtue 
«f  the  power,  appoint  £4,500  four  per  cent.BfivIk  annuities,  part 
jof  the  said  residue^  to  her  son  Richard  O'  Brien  Boyle,  to  vest  in, 
fiiid  be  transferable  and  appropriable  to  him,  immediately  after  her 
death.     And  in  the  deed  is  contained  a  proviso,  that  nothing  therein 
contained  should  be  deemed  to  annul  or  make  void  the  power  of 
appointment  given  by  the  said  will,  as  to  the  remaining  part  thereof ; 
fuid  that  in.  case  the  md  Charlotte  Boyle  IValsingham  should  die 
mthout  making   any  appointment  respecting  the  same,  the .  said 
«£4,5(X)  annuities  should  be  taken  by  s^id  JHehard  O* Brien  BoyU, 
in  part  of  his  sliare,  that  he  might  not,  in  default  of  appointment, 
Mke  more  than  one  moiety  of  the  Residue.    Afterwards,  Charlotte 
jBoyle  IValsingham,  having  given  up  her  life  interest  in  the  said 
jE4,5O0    annuities,    they  were    sold;    and  the    produce,  being 
^,880.  185.  6d.  was  applied  in  the  purchase  of  a  comtnission  in 
ihe  artny,  for  the  benefit  of  the  said  Richard  O'Brien  Boyle, 
Afterwards,  said   Richard  O'Brien  Boyle  becoming  of  age,  by       r  .  . 
deed,  declared  that  the  money  so  advanced,  was  in  part  of  his 
^h^e•o(  the  residue  of  testatrix's  estate.     By  a  subsequent  deed^ 
^fSll,  the  produce  of  Mr.  Boyle*s  cornetcy,  which  was  sold  at 
ihe  time  of  purchasing  the  superio  commission,  was  returned  into 
ibe  gieocral  fund. 

Beifore 
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1791.  Before  any  further  appointment  was  made,  Rickard  0*1 

N^v^  Boyle  died,  without  issue,  and  unmarried. 

BoYLa  Aflerwards,  by  deed  poll  of  further  appointment,   Q9d  A 

The  bS^p  of  ^ ''®^»  ""^  ^^  ^^^  ^^^  *®*'  ^^  Charlotte  Boyle  IVabingi 
rrriRBoaouGu.  declaring  the  state  of  the  funds  which  constituted  the  residue^ 
[  245  ]  the  death  of  Richard  O'Brien  Boyle,  as  aforesaid,  leaVioa 
sister,  the  plaintiff  him  surviving,  and  then  the  only  child  of  £ 
lotte  Boyle  Wahingham  \  and,  that  she  was  desirous  of  ezeo 
her  power;  it  was  witnessed,  that,  in  pursuance  of  the  |k 
the  said  Charlotte  Boyle  Walungham  did  direct  that  the 
trustees,  and  such  persons  who  should  for  the  time  btifag  be 
trustees,  should  stand  possessed  of  the  same,  subject  to  the  int 
of  said  Charlotte  Boyle  Walungham  for  life,  in  trust  for 
plaintiff,  and  all  and  every  other  the  child  or  children  wMd 
said  Charlotte  Boyle  Wokingham  should  or  might,  at  aw 
hereafter,  have,  or  for  any  one  or  more  pf  them,  the  plaintn 
such  other  child  or  children,  either  wholly,  or  in  such  parts,  afa 
itod  proportions,  oxdfor  $uch  absolute  or  limited  interests,  m 
such  manner  and  form,  and  to  become  an  interest  or  inlc 
tested  and  payable  at  such  times  respNectively,  and  with  sue 
lowance  for  maintenance^  in  the  m^n  time,  and  widi  snch  In 
of  survivorship,  and  other  accruing  interests,  as  the  said  Cha\ 
Boyle  fValsingham  by  deed  or  will  might  appoint ;  and  in  df 
of  appointment,  and  subject  to  the  same,  certain  of  the  i 
should  become  an  interest  vested  in  the  plaintiff,  from  and  ii 
diateb  after  the  dbte  of  the  said  instrumelit ;  and  should  be  I 
inissible  to  her  es^ecutors,  ootwitbsianding  her  death  in  the  lifia 
of  the  said  Charlotte  Boyle  WaUnghatfa-y  with  proviso, 
Aplhing  therein  contained  s£euld  prebidice  a  further  appoidli 
with  respect  to  the  remaining  part  ot  the  residue. 

.3y  another  deed  poll,  ^7 th  April,  1789^  reciting  the  i 
(lansaetions,  Charlotte  Boyle  fVaUf^ham^tcttd  that  the  tn 
s&oaki  stand  possessed  of  j£  10,000  new  4  per  cent.  Bank  annt 
%fid  all' other  the  residue  of  the  personal  estate  of  Lady  t\t 
Coningeshyp  eoncerrdog  which  no  direction  or  appointment  bad 
made,  subject  only,  to  the  life  estste  of  Charlotte  Boyle  Wm 
ium^  m  trust  for  the  plaioMffi  end  all  and  every  other  the  chi 
whidi  Charlotte  Botpe  Walungham  might  thereafter  have,  in 
Shares  and  proportions,  manner  and  form,  and  to  become  an  in 
or  xnjlerests  vested,  at  such  timesi  iad  with  such  allovi^anei 
otherwise,  and  with  such  benefit  of  survivorship,  and  oiIm 
cvuing  interests,  (omitting  **  for  such  absolute  or  limited  inteR 
[  246  ]  fks  the  said  Charlotte  Myle  Wahingham,  by  deed  or  ^iM^  i 
eseouted  as  therein  mentioned,  should  director  appoint; 'a 
default  of  such  appointaient,  equally  in  shares,  &c.  as  direct 
the  will  of  Liady  Frances  Coningesbg,  in  case  of  said  Chm 
Boyle  Wahingham  not  executing  the  power ;  and,  subject  as  i 
S4id,  in    trust  for  plaintiff,    her  executors,   administrators. 
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assigns,  to  be  a  vested  and  transmissible  interest  in  her,  subject  as         1791* 
aforesaid,  immediately  after  the  execution  of  said  deed.  .wv^a 

Hichard  O'Brien  Boyle^  before  his  deaths  duly  made  his  wiU         Boitlb 
and  thereby  reciting  that  he  was  entitled  to  an  estate  in  the  couiij^    .j^  Bifl|boB«f 
of  Essex,  and  also  in  reversion,  after  the  death  of  his  mptber,  to  PrrBRBoaouon. 
one  moiety  at  least  of  the  residue  of  the  personal  estate  of  Jus 
grandmother  Lady  Frances  Coningesby,  gave,  devised^  apd  her 
queathed  the  same  to  the  defendants  Lord  Mulgrave,  John.FitZT 

S'bbon  (now  Lord  Fitzpbbon\  and  Henry  PhippSt  in.truM  jto.s^U 
e  estate,  and  apply  the  produce  of  it  to  pay  debts ;  and  in  caM 
it  should  prove  a  deficient  fund  for  that  purpose,  in  trust  tp  ap|^ 
so  much  of  his  share  of  the  residue  of  his  grandmother's  personal 
estate,  as  would  be  sufficient  to  make  up  the  deficiency :  hetheq 
gave  several  other  legacies,  and  as  to  the  rest  and  riesidue.  of  his 
grandmother*s  estate,  it  was  his  will,  that  his  trustees  should,  be 
possessed  thereof  in  trust  for  the  plaintiff  and  her  children,,  if  she 
should  have  any,  in  the  manner  there  pointed  out  And  he  gfive  n 
real  estate  in  Ireland  to  his  sister,  the  plaintiff,  for  life ;  remainder 
to  her  second  son  in  tail ;  remainder  to  her  third,  fpurtl^;  ^nd  every 
other  younger  son  in  succession  in  tml;  and  for  default  of  youQger 
sons,  to  her  first  son  in  tail;  and.  in  case  his  sister  should,  di* 
widiout  issue  male  living  at  the  time  of  her  death,  and  no  audi 
issue  male  of  his  sister  should  attain  twenty-one,  then  to  vast 
absolutely  in  the  defendant,  the  Earl  of  Shannon;  and  in  case  hi^ 
sister  should  contest  his  bequest  to  the  said  Earl  of  Shannon,  then 
Us  vf ill  viras,  tliat  his  sister  and  her  issue  should  take  no  benefit  by 
the  bequest  therein  made  to  them  respectively,  but  that  Lord 
Shannon  should  be  entitled  absolutely  to  the  residue  of  his  share 
of  his  grandmother's  personal  estate ;  and  appointed  his  trustees 
execBtors,  who  proved  the  will* 

.  By  indenture  of  settlement,  made  after  the  marriage  of  Char* 
bite  Boyle  JValsingham,  plmntiflTs  mother,  with  the  Honourable 
Robert  Boyle  Wauingham,  bearing  date  27th  November,  1776, 
and  made  between  the  said  Robert  Boyle  IValsingham  and  Charr  [  247  ] 
htte  Boyle  Walsinzham,  of  the  one  part,  apd  the  defendant,  the 
bishop,  and  Charks  Dunbar,  Esq.  of  the  other  part,  reciting, 
that  hi  the  marriage  settlement  of  Sir  Charles  Hanoury  Williams 
with  ioidy  France  CA)mngesby,  «£5,000  was  vested  in  Charlotte 
Boyk  Walsingham,  as  one  of,  the  daughters  of  the  marriage ;  and 
ihsX.ltichard  Boyle  Walsingham  had  agreed  that  the  same  should 
be  Tested  in  trustees,  as  a  provision  for  said  Charlotte  and  her 
issue;  it  was  witnessed,  and  Bdchard  Boyle  Walsingham^  and 
Charlotte  Boyle  Walsingham,,  assigned  the  same  to ,  the  trustees, 
to  bold  the  same,  in  trust  to  permit  Richard  BoyU  Wabingham 
to  have;  the.proqeeds  for  life,  and  after  his  decease,  in  trust  to 
permit  Charlotte.  Boyle  Walsingham  to  receive  the  proceeds,  and 
after  the  decease  of  the  survivor,  to  pay  the  ssad  £5,000  to  ap4 
among  all  and  every  the  child  or  children,  in  such  parts,  shares, 

and 
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179L         end  proportions,  and  in  such  manner  and  form,  and  at  such  time 

wv^  or  times  respectively,  as  the  said  Richard  Boyle  Walsingbam  and 

BotLB  Charlotte  his  ftife^  at  any  time  during  their  joint  lives,  or  the 

The  Bishop  of     ^^''^^or  of  them  during  his  or  her  life,  by  any  writing  or  wriiinM 

FjBTsiiBORoiri&H*  ^nder  their  hands  and  seals,  or  under  the  hand  and  seal  of  the 

survivor  of  them,  attested  by  two  or  more  credible  witnesses,  should 
order,  direct,  limit,  or  appoint ;  and  in  default  of  such  appointmeut, 
or  as  to  sQch  part  of  said  £5,000,  of  which  no  appointment  should 
be  made,  in  trust  to  distribute  the  same  amongst  all  and  every 
such  child  or  children^  in  equal  parts,  shares^  and  proportions, 
(if  more  than  one)^  the  same  to  vest  in^  and  be  paid  to  the  sons  at 
twenty-one,  and  the  daughters  at  twenty-one,  or  days  of  marriage 
after  eighteen ;  and  if  only  one  child,  to  vest  in  that  one  at  the 
same  time ;  and  reciting,  that  und^r  the  will  of  the  Countess  of 
Kildare,  the  said  Frances  Boyle  fValsingham  would,  in  case  she 
should  survive  her  mother,  be  entitled  to  <f  4,000,  and  the  residue 
of  the  said  Countess's  personal  estate,  which  was  then  vested  in 
the  funds,  (hi  case  Charlotte  Boyle  Walsingham  should  survive 
Lady  trances  Coningesby),  Robert  Boyle  Walsingham  covenanted 
to  assign  the  same  to  trustees  to  the  same  uses. 

This  property  was  now  become  vested  in  the  defendants,  the 
Ibishop,  and  Lord  Wabiiigham.  ^ 

Robert  Boyle  Wakingham  died  many  yeafs  ago,  and  Charlotte 
Boyle  fValsingham,  by  her  will,  7th  July,  17899  duly  executed' 
under  the  settlement,  by  virtue,  and  in  exercise  and  execution 
[  248  ]  ^f  the  said  settlement,  and  of  all  other  powers  and  authorities^ 
directed,  that  from  and  immediately  after  her  decease,  the  defend- 
ants, the  bishop,  and  Lord  Walsingham,  should  stand  possessed 
of  the  whole  of  the  said  funds,  upon  trust  for  the  plaintiff^  her 
daughter  and  only  child,  her  executors  nnd  administrators^  and 
appointed  the  plaintiff  executrix  of  that  will. 

The  testatrix,  Charlotte  Boyle  Walsingham,  died  12th  jipril^ 
1790,  without  revoking  the  will,  or  making  any  other  will  or 
appointment,  and  without  having  had  any  other  issue,  and  leaving 
plaintiff,  her  only  child,  her  executrix,  her  surviving ;  and  the 
plaintiff  proved  the  will,  and  obtained  letters  of  administratioit 
de  bonis  non  of  the  personal  estate  of  Lady  Frances  Coningesby^ 
by  which  she  became  their  personal  representative :  in  whicli 
capacity,  and  also  as  only  next  of  kin  of  her  brother  Richard 
(yBrien  Boyle,  she  filed  her  bill  against  the  defendants,  the 
bishop,  and  Lord  Vernon,  as  trustees  of  the  residue  of  Ijady 
Frances  Coningesby^s  estate,  the  bishop,  and  Lord  Walsingham, 
as  trustees  of  the  property  settled  by  the  indenture,  of  £7th 
November,  1776,  and  against  the  other  defendants,  the  executors 
of  Richard  O'Brien  Boyle,  and  Lord  Shannon,  his  devisees  and 
legatees,  praying  to  have  her  right  to  the  trust  fund  declared,  au 
account  of  what  is  coming  due  to  her,  and  that  the  same  may  be 
paid  and  transferred  to  her. 

The 
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Tlie  defendants.  Lord  Mul^rave,  Lord  Fitzgibbo7i,  and  Henry  1791. 

Pkipps,  the  executors  of  Richard  O'Brien  Boyle,  insisted,  by  y^-^ 

their  answer,  that  tlie  appointment  made  by  Charlotte  Boyle         Boyle 
Walnngham  was  not  a  good  execution  of  the  power  reserved  to     ^hc  slsbop  of 
her  by  Lady  Frances  Coningesby^a  will,  and  the  settlement;  and  PrrcRBORovciu 
that  the  plaintiff  is  entitled  to  no  more  than  a  moiety,  the  other  •  •  «• 

moiety  having  vested  in  their  testator.  Lord  Shamwn  submitted, 
whether  the  appointments  were  good,  as  far  as  they  related  to 
Lady  Frances  Coningesbys  residue.  The  other  defendants  were 
only  made  so,  as  trustees  of  the  fund. 

The  cause  came  on  to  be  heard  on  Fiiday  the  13th,  and  Tues^ 
day  ihe  nx\\  of  May. 

Mr.  Solicitor^General,  Mr.  Mitford,  and  Mr.  King,  for  (lie  [  249  J 
plaintiffs,  contended — that  the  appointments  were  good,  lliere 
18  no  doubt  that  the  first  instrument  in  favour  of  Mr.  Boyle  was 
a  good  execution  of  the  power,  as  far  as  it  extended.  Then,  he 
dying  without  issue,  Mrs.  Boyle  Walsingham  made  a  partial  ap- 
pointment  in  favour  of  her  (kughter,  and  afterwards,  an  appoint- 
ment of  the  whole  likewise  in  her  favour,  but  with  power  to  make 
t  new  disposition.  The  only  questions  are.  Whether  Mrs.  /Ffl/^ 
nngham  bad  such  power;  and,  secondly,  Whether  she  has  ex- 
ecuted it.  A  person  having  such  a  power,  may  execute  it,  although 
one  of  the  objects  of  the  power  be  dead ;  otherwise,  in  all  cases 
of  powers  to  divide  among  children,  the  death  of  one  child  would 
extmguish  the  power.  But  it  was  held  in  Maddison  v.  Andreics, 
lVe9.  57.  the  death  of  one  of  the  objects  did  not  affect  the 
execution  of  the  power ;  and  that  though  the  appointment  to  tlie 
daughter  who  was  dead  was  void,  the  other  appointments  were 
good.  The  next  question  is.  Whether  she  had  exercised  this 
power  improperly.  She  seems  to  have  made  the  properest  ap- 
pointment possible.  The  son  being  dead  without  issue,  she  ha» 
mtde  an  appointment  to  the  daughter.  She  had  before  executed 
an  instrument,  making  a  provision  for  the  son;  then,  after  his 
death,  she  makes  a  provision  for  her  daughter,  and  any  children 
•he  m^ht  herself  afterwards  have.  The  only  objection  that  could 
possibly  be  made,  would  be  that  she  had  made  an  iitlproper  ap- 
pointment; but  considering  how  extensive  her  power  was,  uo  sucli 
objection  could  be  made,  unless  they  can  shew,  on  the  other  side, 
that  the  death  of  Mr.  Boyle  precluded  any  appointment.  But 
this  could  not  be ;  she  might  have,  originally,  made  an  appoint- 
ment, that  the  share  given  to  Mr.  Boyle  should,  in  case  oF  his 
death,  go  to  Miss  Boyle,  for  she  had  a  power  to  give  a  liniitect 
interest,  with  such  benefit  of  survivorsjhip  as  she  should  think 
proper.  Now,  if  she  had  appointed  moieties  to  each,  with 
•urvivorsiiip  between  them,  that  would  certainly  have  been  good; 
and  if  she  has  done  no  more  than  that,  it  must  be  a  good  execution 

•  •     6( 


l49  Cases  Aboced  ahd  Determined 

179 1.         of  her  power.    What  sbehasdonei  is  escactlj  equivalent  to  auek 

wv^'  wa  appointment :  for,  after  the  death  of  Mr.  Boyle,  there  was  no 

Boiu         otgect  upon  which  to  execute  the  power  but  Miss  Boylei  and  tiie 

The  Bishop  of    P^^^^  ^^^^  he  argued  upon  as  it  was  circumstanced  when  ex« 

f  BTiRBORouoH.  ecuted,  she  having  her  whole  life  to  execute  it  in.    Any  appointment 

she  could  have  made,  would  have  been  defeasable  by  subsequent 
births  of  children.  In  Chadwick  v.  Doleman,  Vem.  528.  where 
the  second  son  became  eldest^  the  Court  thought  the  first  appoint- 
ment defeasible.  Then  it  is  said,  the  appointment  was  to  be  to 
all  and  every  the  children.  If  she  executed  her  power  when  there 
was  only  one  child,  that  child  was  all  and  every.  This  will  go  to 
both  the  appointments ;  tliere  is  no  material  difference  between 
them.  There  was  an  appointment  in  &vour  of  Mr.  Boyle,  which 
was  not  elusory. 

Mr.  Attomey-General,  for  the  executors  of  Mr.  Richard 
O^Brien  Boyle. — The  appointment  in  this  case,  does  not  appear 
to  be  agreeable  to  the  power.  This  is  for  the  benefit  o^  all  and 
every  of  the  children  if  more  than  one,  and  in  default  of  appoint- 
ment, or  in  case  of  an  incomplete  appointment,  then  the  whole, 
or  the  part  unappointed,  to  be  for  the  benefit  of  all  the  children 
equally,  at  twenty-one;  and  there  is  a  proviso,  that  the  shares 
shall  vest  in  children  attaining  twenty-one,  in  the  life-time  of 
Mrs.  Walsingham;  the  interest  is  to  vest  and  be  transmissible  to 
their  representatives,  thouffh  what  the  sum  would  be,  would  re- 
main uncertain,  as  Mrs.  fvalsingham  had  her  whole  life  to  execute 
the  power.  Suppose  there  had  been  five  or  six  cliildren,  and  two 
or  three  had  died,  in  the  life-time  of  Mrs.  Wahingham,  after 
having  attained  their  ages  of  twenty-one,  it  could  not  be  in 
Mrs.  fValsingham^a  power  to  have  appointed  to  the  living  children 
only. 

Lord  Chancellor. — Would  an  appointment  to  the  representa- 
tives of  the  dead  child  be  a  good  appointment  i 

Mr.  Attorney^General. — Her  business  would  only  be  to  name 
the  sums  that  had  already  vested  at  twenty-one. 

"Lord  Chancellor. — ^What  sort  of  conveyance  could  she  maka? 
One  question  is.  Whether  such  a  power,  witliout  special  words, 
would  vest  anv  thing  in  the  life-time  ? — Would  an  instnimeDt, 
applying  to  tne  representatives  of  a  dead  child,  be  a  valid  in- 
strument ? 

Mr.  Jttomey-GeneraL  In  Maddison  v.  Andrew,  there  was  an 
appointment  to  the  dead  child,  and  the  objection  there  m^de  was, 
that  in  fact  it  was  an  appointment  to  the  mother  herself,  who  was 
the  representative ;  and  did  not  turn  on  any  presumed  impossibility 

of 
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of  appointing  to  a  dead  child :  but  my  argument  turns  on  the  spe-  170K 

cial  directions  in  this  will ;  after  attaining  the  age  of  twenty-one,  ^-^^^^ 

Lady  Frances  has  only  left  Mrs.  Walshgham  the  power  of  naming         Boyle 
the  sums.     The  representatives  of  a  dead  child  may,  certainly,  be     fhe  BUhop  of 
put,  in  such  a  power,  in  the  place  of  the  dead  child,  if  the  testator  PsTBRiioRouoa. 
thinks  proper  so  to  do:  here  the  intention  is  particularly  pointed 
to,  by  postponing  the  payment  to  the  death  of  Mrs.  Wahingham\ 
the  plain  import  of  which  is,  that  in  the  case  that  has  happened, 
an  interest  vested  in  Mr.  Boyle  at  twenty-one.    Then  as  to  the 
power  under  the  settlement,  that  is,  to  distribute  the  funds  among 
all  and  every  the  children ;  it  is  a  contradiction  to  the  power,  if 
the  appointment  can  be  to  Miss  Boyle  only,     llie  executors  of 
Mr.  Boyle  have,  therefore,  a  claim  to  a  moiety  of  both  funds. 
With  respect  to  the  appointment  of  the  «£4,500  slock  being  an 
execution  of  the  power,  ,£817  of  it  was  brought  back,  by  another 
deed,   into  the  power  of  Mrs.  fValsingham;   her  recalling  that 
part,  is  inconsistent  with  the  idea  of  its  being  an  appointment ; 
she,  having  executed  her  power  by  the  instrument,  had  precluded 
herself  from  taking  it  back.     But  considering  it  as  an  appoint- 
ment, if  the  clause  in  Lady  Frances  Comngeshy^s  will  applies  to 
the  subject,  see  what  has  been  done ;  out  of  between  «£60,000  or 
£70fiOO  Mrs.  Waldngham   has  appointed  about  «£3,000   (the 
value  of  the  stock)  to  the  son.     Such  a  share  has  always  been 
held  elusory.     If  Mr.  Boyle  was  n  ow  suing,  it  could  not  be  held 
a  good  execution  of  the  power.     And  his  representatives  have  the 
same  claim  as  he  would   have  had,  if  he  were  alive ;  as  by  Lady 
Frances  Coningesby's  will,  Mrs.  WaMngkam  was  under  the  neces* 
iity  of  making  a  provision  for  him. 

Lord  Chancellor  thought  the  taking  back  the  .£81 1,  as  it  was  not 
for  her  own  benefit,  but  thrown  into  the  general  fund,  and  subject 
to  further  appointments,  was  immaterial. 

Mr*  Hardinse  and  Mr.  Hollist,  for  Lord  Shannon. — We  coo. 
tend  that,  if  Mrs.  Wahin^ham  had  a  power  of  appointing  after 
her  son's  death,  the  exercise  of  that  power  must  be  with  a  view  to 
there  having  been  two  children,  and  that  the  execution  of  it,  in 
the  manner  this  was  done,  was  elusory,  and  a  deceit  upon  the 
power.  But  we  contend,  that,  after  Mr.  JBo^/e*s  death,  all  the 
power  was  gone,  and  his  interest  became  a  vested  interest  in  a 
moiety  only,  subject  to  a  fair  appointment  in  his  life-time.  I1ie 
clause  in  the  will  of  Lady  Frances  vesting  the  interest,  refers  to 
the  contingency  of  Mrs.  IValsingham'a  living.  The  several  clauses  [  Ui  ] 
are  independant  of  one  another.  By  the  first,  the  children  were 
to  have  the  whole  after  Mrs.  Walsingham^s  death.  The  second 
clause  provides  for  the  non*executiou*,  or  part  execution  of  the 
power ;  the  third,  that  if  a  child  attain  the  age  of  twenty-one,  in 
the  life-time  of  the  mother,  the  share  should  be  vested,  buhjict  to 

VouUL  9  her 
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1791.         her  declaration  as  to  the  quantity  of  the  share.    If  (he  appoiiiU 

^^^/^  ment  by  the  mother  after  the  80u*s  death,  be  good,  it  osutt  be 

BoTLs         ^iih  ^  view  to  there  being  two  children,  otherwise  if  a  shiUiog  bad 

The  Bbkop  •f    ^^^  given  to  him,  that  would  have  enabled  the  mother  to  give 

PBraaBoaotieH.  jEjO flOO  to  the  daughter.     It  is  true,  as  Mr.  Milford  argued,  she 

might  have  appointed  a  moiety  to  each,  with  remainder  to  the 

other,  in  case  of  dying  unmarried,  but  Mr.  Milford^  in  order  to 

make  this  argument  apply,  was  obliged  to  state  it  as  an  appoint* 

ment  of  a  moiety.     But  in  the  present  case,  tlie  appointment  to 

the  son  is  not  of  more  than  a  nineteenth  part,  which  is  much  less, 

Uiat  has  been  held  to  be  elusory.     In  the  case  of  Wall  v.  Thur* 

iorne,  1  Vem.  355.  a  case  is  cited  of  Cragrave  v.  Percosi,  where 

a  man  having  two  daughters,  one  by  a  former,  and  another  by  a 

second  wife,  gave  his  estate  to  his  wife,  to  be  by  her  distributed 

between  his  daughters,  as  she  should  think  fit;  she  gave  ^1,000 

to  her  own  daughter,  and  but  £100  to  the  other,  and,  on  the 

mere  disparity  of  the  sum,  it  was  held  elusory,  and  an  equal  distri* 

bution  was  decreed;  and  Lord  Hardwicke  in  Maddhon  v.  Andrew^ 

argued   from  this   case.      So  in  Pawlet  v.  Pawlet,  1  Wils.  9fi4. 

Jp29>900  out  of  £30,000  applied  to  one  child  was  held  void.    The 

power  of  appointment  among  children,  mast  be  exercised  by  & 

discretion  operating  upon  all.     It  is  given  for  the  purpose  of  en* 

turing  the  obedience  of  the  children.    It  may  be  the  case  of  two^ 

or  the  case  of  ten,  and  surely  if,  of  a  large  number,  one  dies  after 

the  interest  is  vested,  a  gift  to  the  others  could  not  be  good.     la 

the  case  cited  by  Mr.  King  (Chadwicke  v.  Doleman)  there  waa  no 

vested  interest.    One  great  difficulty  which  arises  in  tUa  eaae  is, 

what  could  be  done,  supposing  no  appointment  to  have  been  made 

during  the  life  of  both :  Is  it  the  rule  of  the  Court,  that  something 

/rhall  be  done  for  the  dead  child;  to  say  that  he  is  to  be  kept  out, 

aeems  strange;  and,  therefore,  it  necessarily  follows  that  the  powef 

Is  at  an  end.     Suppose  an  elusory  execution  made  in  tiie  life-tinDe 

[  £53  3       vvhich  the  parent  meant  to  con-ect,  or  that  being  fair  when  made, 

if  afterwards  it  becomes  otherwise,  and  the  child  being  dead,  it 

cannot  be  amended,  it  follows,  that  as  no  fakr  appointoMfit  can 

then  be  made,  the  power  must  be  gone.    The  whole  turfis  «poii 

the  clause,  that  if  one  child  should  die  without  issue»  the  other 

should  take  that  share;  for  we  admit  the  parent  could  not  give  to 

the  representative.    Maddison  v.  Andrew,  no  right  was  vestec^  but 

here  the  interest  was  vested  by  the  clause  in  the  will,  which  aup* 

poses  the  appointment  to  have  been  made.    In  Cholmonddtif  ▼• 

mtyrick*  it  was  held,  that  the  interest  was  vested,  thotigh  the  sum 

was 

*  CkuhMndeUy  y.  MtyridCf  in  Chanceiy,  SOih  AprH^  16A8.— In  thin  case  the 
Iraftt  term  of  SOD  yean,  to  commence  at  the  d^ath  of  CkarUs  ChotmoudtUtf^ 


**  If  there  shonid  be  an  eldest  or  only  son,  and  only  two  otber  ebUdren,  thea 
the  iucn  of  £6^000,  for  the  portions  of  tuch  two  other  children,  the  said  levetml 

•ami. 
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wfts  uncerhitn;  but  here  his  interest  was  a  vested  interest  in  a  IT^^l* 

moiety,  subject  to  be  diminished  by  the  birth  of  other  children.  '•^•'^ 

The  gentlemen  on  ihe  other  side,  go  upon  there  havhig  been  an  Bovti 

tppointment  of  £4,500,  but,  in  fact,  though  he  had  the  money,     ij^^  slthop  of 
that  appointment  was  imperfect:  by  the  appointment,  it  was  to  be  FttT^itMftotiOs. 
Irvfisf<m'able  to  him  at  her  death,  so  that  it  never  took  plac6  as  an        [  254  ] 
appointment :  and  in  the  case  of  Maddison  v.  AndreWi  the  Couit  m 
hokfiiTg,  that  the  mterest  did  not  vest  tilt  the  death  of  the  mother^ 
therefore  gave  the  whole  between  the  two  siuviving  cliiUlren.     If 
Mr.  Boyte  had  lived  to  come  here  himself,  the  Court  roust  have 
said  Mrs.  IVaisingham   had  eluded  the  power.     There  is  also 
another  ground  on  which  this  execution  of  the  power  is  void — that 
it  was  an  immediate  |ift  of  the  daughter,   and,    by  possibility, 
might  come  to  the  mother  as  her  representative. 

Lard  ChanceUor,  during  the  argument,  said — a  gross  inequality 
of  division,  if  accounted  for  upon  honourable  motives,  could  iiot 


for  the  pttftuMi  nt  portlMis  of  sndi  daiigliter  or  tfanglifcrs,  and  y«iiii|*w 
fun  or  sons,  to  be  raised  and  paid  to  him  or  them,  at  such  time  or  times,  ifd 
in  cmt  there  should  happen  to  be  more  than  one  child,  besides  an  eldest  soUi 
tt€n  hi  such  shares,  proportions,  and  manner,  as  the  said  Charles  Cholmondeley, 
by  deed  or  writing,  to  be  by  him  dnly  executed  in  the  presence  of  two  or  more 
credible  witnesses,  or  by  his  will,  shiuld  direet^  HmUf  or  aopoint ;  and, /or  want 
of  nuh  appointment ^  to  be  equally  divided  amongst  them  (ir  more  than  one  such 
oaaatiter  or  younger  son)  share  and  share  alike,  and  to  be  raised  and  paid  in 
maiiOer  foUowing,  (that  is  (o  say)  to  $uch  younger  ion  and  sons  at  bis  or  their  age 
of  t%renty-oiie  year^,  or  to  be  sooner  applied  or  employed  for  his  or  their  ad- 
Tanfcement  of  benefit,  as  the  said  trustees  should  think  fit,  and  to  the  daufhttr 
md  dmnghierSf  at  her  or  their  respective  age  or  ages  of  twenty-one  yearn,  or 
day  of  marriage,  which  should  respectively  first  happen,  after  the  decease  of 
the  said  Charles  Cholmondeley^  or  in  case  any  such  daughter  or  daughters  should 
attain  (be  age  of  twenty-one  yean,  or  be  married,  or  any  such  younger  son 
ylMMlld  attain  his  age  of  twenty-one  years,  in  ihe  life-time  ef  the  said  Charles 
CMmondeley,  then  to  be  paid  uumediately  after  the  death  of  tlie  said  Cholnum* 
4fft|f»  unless  the  same  should  have  been  raised  and  paid  in  his  life-time,  which 
it  Aighl  be  with  his  direction.    Provided^  that  in  case  any  snch  danghter  or 
daughters,  younger  son  m  sons,  should  die  before  his  or  their  portions  slioutd 
btcoiae  DV  E  sr  payable,  or  be  soonVr  paid  as  aforesaid,  then  the  portion  or  portbst 
of  saeb  of  them  so  dying,  should  go  and  be  paid  udto,  and  be  eqoally  divided 
eUksUkpt  ike  suivivor  or  surcioors  of  them,  when  the  original  portion  or  portions  of 
raeH  torviving  danghter  or  daughters,  younger  son  or  sons,  should  become  doe 
ttd  payable  as  aroresaid."    fioviso,  snch  youagtr  child  not  to  have  greati^ 
|H>rfioil  than  limited,  if  no  snch  other  younger  child  have  not  l)eea  bom.    Pff» 
0U$^  if  all  die  before  any  of  their  portions  should  become  payable,  theo 
tibo  tena  to  cease. 

There  were  two  yoonger  children^  daughters,  one  of  them  married,  and  died 
ifl  lAe  life-time  of  the  father.  Tlie  question  was,  whethej  her  portion  vested, 
ftfldiO  Was  transmissible  to  her  representative,  (her  husband;  or  survived  to  her 
gUCer,  who  survived  her  father. 

Aplit  eoth,  1758.  Lord  Keeper  Henley  decreed  Mr.  Meyricky  the  hu&band, 
to  bo  entitled  to  the  <£ S|(^«  which  had  actually  become  due,  though  the  pa|« 
meat  was  postponed  on  account  of  the  fund(^). 

(a)Tb9fe  in  n^wy  fiiH  m^r€  el  this  ease  k<m'L^dfkf$hkigfifit^1M8. 

q2  b« 
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be  held  elusory : — and  the  question  was,  whether  the  soo 
dead  was  not  a  sufficient  motive  (a). 

BOTLS 

The  Bitbop  of        ^^'  Solicitor-General  b^inning  to  replyi  Lord  ChanceUm 
PvrBaaoBocQB.  P^  h^oa  and  spoke  to  the  following  effect : 

It  would  be  a  great  deal  to  say  that,  by  the  death  of  tbi 
the  power  was  gone ;  because  if  that  were  so  here,  where 
were  only  two  children,  it  must  be  so  where  there  is  a  larger 
ber. 

I  think,  without  the  particular  clause  of  vesting  the  share 
fund  could  not  vest  whilst  the  power  remained. 

The  question,  then,  is  as  to  the  effect  of  the  clause, 
not  intended  to  bind  down  the  property,  but  appears  to  me 
to  be  intended  to  vest  the  property,  in  case  there  was  no  apj 
ment 

Then  the  question  is,  whether  there  can  remain  a  capai 
mppointment,  where  there  can  be  no  power  of  distribution. 

But  I  think  the  making  an  appointment  is  material,  becaui 
it,  she  shews  her  intention  to  exercise  ber  power,  because  < 
wise  the  fund  would  go  equally  (6). 


(a)  Upon  the  sabject  of  elusory  ap- 
poiDtmeiits,  vide  i?o6tMoii  t.  Hard- 
€asilef  ante,  toI.  ii.  S3. 

(6)  So  in  the  case  of  Vane  v.  Ijord 
Dwgaimtm^  S  Sch.  Sc  Lef.  48.  where 
a  trust  was  created  to  raise  j^S6,000, 
for  the  portions  of  three  daughters,  as 
tlieir  mother  should  appoint,  and  in 
default  of  appointment,  in  equal 
shares,  at  twenty-one,  or  marriage,  and 
one  of  the  daughters  died  after  twenty* 
one.  Lord  Redesdale  was  clearly  of 
opinion  that  the  death  of  the  daughter 
did  not  put  an  end  to  the  power  of  ap- 
pointment in  favour  of  the  other  two. 
But  fr^m  the  very  peculiar  construc- 
tion of  the  instrument,  which  was 
extremely  ill  drawn,  he  considered  the 
mother  as  having  no  power  of  appoint- 
ment over  of  If  ,000,  the  portion  of  the 
deceased's  daughter;  but  that  an  un- 
eunal  appointment  of  tlie  remaining 
«£f 4,000  vras  good,  and  that  it  vras  no 
ol^ection  to  it  that  it  was  contained  in 
the  same  deed,  with  an  Invalid  ap- 
pointment of  the  «£*!  2,000. 

The  present  case  has  also  been  ex- 
preMly  approved  of  by  Lord  Eldotiy  in 
Buicher  v.  Buteher,  1  Yes.  Sc  Bea.  90, 
as  reforming  the  old  practice  of  exe- 
cuting a  power  of  appointment  after 
the  death  of  one  of  tiie  objects  which 
was  to  give  part  to  the  surviving  chil- 
dren, maldng  no  appointment  of  the 
residue,  which  was  pennitted  to  go  at 


in  default  of  appointment.- 
Sngd.  on  Pow.  554.)  Lord  JR 
determination  also  in  Reade  v. 
5  Ves.  744,  is  there  consider 
Lord  EldoH  as  an  approbation 
present  doctrine  as  to  the  apf 
shares,  where  a  devisee,  having 
to  appoint  to  his  four  children, 
whom  died  in  his  life-time,  ap| 
three-fourths  to  the  three  s«i 
children,  the  one  who  died  wt 
entitled  to  a  fourth.  The  Uitt 
of  that  determination  seems  errc 
as  that  fourth  ought  to  have  b 
vided  among  the  surviving  eh 
and  the  representatives  of  H 
ceased.  Lord  Eldon  observed,  I 
did  not  understand  it,  and  that 
quite  novel  in  that  respect-  Mr.i 
swks  the  case  among  those  in  vi 
bequest  was  considered  not  as  a 
in  the  nature  of  a  trust,  but  as  a 
with  a  bequest  over  to  the  ob, 
it  in  delault  of  appointment  6^  it 
Hon,  ib.  S91 :  ana  In  Casteriony.  I 
landf  9  Ves.  445,  upon  a  similar  < 
where  all  the  children  died  in  tl 
time  of  the  donee  of  the  powej 
died  without  appointment  Sli 
Grant  held,  on  the  authority  oi 
r.Reade^  that  the  children  tc 
tenants  in  common.  The  case  i 
ever  extremely  obscure :  see 
ferred  to  from  the  Regifltf't 
Sugd.  on  Pow.  461,  n. 
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1  njr  nothing  as  to  its  being  elusorj,  because  I  think  she  had  the  1791. 

power  absolutely.  w^w 

The  plaintiff  must  have  a  decree  (a).  Boylb 

That  a  power  of  appointment  does  application  of  the  doctrine    to  real  J^^}^!^2t 

not  preTf  nt  an  interest  in  money  vest-  estate,  ride  Doe  v.  Martin^  4  T.  R.  39,  *^«T»R»^R«'»*"» 

ing,  tobject    to    be  devested,   ride  and    all  the    sabseqneot    antboritiss 

Ckolmo»delejf  v.  Mtyrkk^  1  Eden,  77.  collected  by  Mr.  SugtUn,  14f ,  et  se^ 
JSmiih  ▼.  Camelford^   8  Ves.  jon.  698.  (a)  Reg.  Lib.  A.  1790.  fol.  S6S. 

Miait  ▼.  JUade,  cit.  snp.  And  as  to  the 


[455] 
Ware  r.  Wake.  ullik^^ 

,  for  Lord  Cbaa. 

fpROMAS  WAKE,   by  will  dated  UX  October,  1783,   gave  Testator  gWca 
"^    freehold  estates  to  the  defendant,  his  son,  of  the  value  of  Ws  widow  an 
£^AO  a  year  (enumerating  them)  subject  nevertheless,  and  the  ^"101  Mtate3^ 
testator  charged  all  his  said  real  estates  with  the  payment  of  one  which  die  would 
annuity  or  clear  yearly  rent-charge  of  £So  a-year  to  plaintiff  (his  b«  dowable)  she 
widow)  for  and  during  the  term  of  her  natural  life,  payable  by  [^"een^thatand 
quarterly  payments,  and  also  gave  her  a  legacy  of  £\QO  out  of  his  her  dower.    Ac- 
personal  estate.     The  testator  died  25th  Jw/y,   1784.  cepfmg  paymeot 
The  annuity  was  regularly  paid  to,  and  received  by  the  plaintiff,  for\h^ee*veiirs. 
the  widow,  to  the  X^tAagmt,  1787^    aixl  she  made  no  further  is  not  an  election 
demand,  but  on  the  6lh  of  August y  in  that  year,  she,  by  her  at-  to  take  that  in 
tomey,  made  a  demand  of  her  dower,  and  afterwards  filed  the  '****  ®   dower, 
present  bill,  paying  an  account  of  rents  and  profits  of  the  real 
estates,  and  that  she  might  be  paid  her  dower  thereout. 

To  this  bill  the  defendants  put  in  their  answers,  insisting,  thai 
the  annuity  and  legacy  ought  to  be  taken  by  the  plaintiff,  in  satis- 
&ction  of  her  dower,  and  that,  by  accepting  thereof,  tthe  had 
made  her  election. 

Mr.  Mitfordj  for  the  plaintiffs,  insisted  that,  supposing  this  to 
be  a  case  of  election,  the  widow  had  not  made  her  election  to 
take  the  annuity  instead  of  her  dower.  In  order  to  shew  she  did 
to,  her  right  must  be  explained  to  her,  which  did  not  appear  lo 
have  been  done  here ;  she  had  never  been  called  upon  to  execute 
any  release.  He  cited  the  cases  of  Render  v.  Rose,  3  P.  W^ 
124.  n.     Pmey  v.  Desbouverie,  3  P.  W.  315.     Duke  of  Monta* 

EC  V.  Lord  Beaulieu,  6  Bro.  P.  C.  232.  Boynfon  v.  Boj/nton, 
fore  Sir  Thomas  Sewell,  Master  of  the  Rolls,  15th  May,  MS2, 
(ante,  vol.  i.  p.  445.  on  the  re-hearing)  and,  to  shew  that  the  an* 
nuity  was  not  a  bar  of  the  title  to  dower,  he  cited  Lawrence  v. 
Lawrence,  1  £q.  Abr.  218,  219-  Lemian  v.  Leman,  8  Vin.366. 
Pitt  V.  Snowden,  (cited  ante,  vol.  i.  p.  292.  n.)  and  took  notice 

of 
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1701.         of  jtrmoU  w.  Kempstead^  Amb.  466.    Villa'teal  v.  Lwd  Gtkhuhff 

v-^-w  ibid.  682.  and  Jones  v.  Collier,  ibid.  730. 

Wakb 

Waks.  ^^'''  Justice  Buller  thought,    that  upon  the   authority  of   the 

T  ^56  1  <^^ses,  this  was  a  case  of  election ;  but  that  the  widow  had  not, 
by  accepting  the  payment  of  the  annuity  for  three  years,  made 
her  election  to  take  that  in  lieu  of  dower :  therefore  decreed  for 
the  plaintiff:  he  added  a  case  of  Oswald  v.  Anderson,  here  in 
1788  or  1789(a). 


(a)  See  npon  the  first  point  the  cases 
collected  in  the  Editor's  note  to  Arnold 
▼.  Kempsteadf  2  Eden,  S36.  and  Pear- 
soR  V.  Pearson^  ante,  vol.  i.  i9t.  Upon 
the  second  point.  The  Earl  of  North" 


umberlandv.  The  Marqueu  ef  Grmdfff^ 
t  Eden,  489.  Btttricke  ▼.  Broadhunt^ 
ante,  88.  S.  C.  1  Ves.  jnn.  171, 
Freke  v.  Lurd  Barrington,  post,  S74. 


Mr^mXic^BuUfr^ 
i0T  I^rd  Ckaa. 

A  BQin  of  money 
being  hi  Conrt, 
to  be  laid  out  in 
lands  whieh, 
when  purchased, 
woald  be  snb- 
jeet  to  the  bond 
debts  of  testa- 
tor :  the  debts 
decreed  to  be 
paid  ont  of  the 
fond  in  Court* 


CaTTBLL  V.   MONBY. 

nnHE  testator,  James  Money,  being  indebted  to  the  plaintina 
-^  by  bond,  by  will,  dated  20th  April,  1785,  in  the  first  place^ 
willed  and  directed  that  his  legacies  and  funeral  expences  should 
be  fully  paid  and  satisfied,  and  charged  his  real  estates  with  the 
payment  thereof,  and  gave  the  same  to  defendant,  his  eldest  sou, 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remaiiK 
ders,  remainders  to  the  defendants,  his  grandsons,  successively  for 
life,  with  remainder  over,  and  directing  that  his  .jt'8,000  three  per 
cents,  should  not  be  applied  in  pavment  of  a  mortgage  upon  his 
real  estate,  gave  the  residue  of  his  personal  estate,  subject  to  the 
payment  of  his  debts,  legacies,  and  funeral  expences,  to  his  soa 
Ifil/iam  Money. 

The  personal  estate  not  being  sufficient  to  pay  debts,  an* act  of 
parliament  passed  in  the  thirtieth  year  of  his  present  majest/s 
reign,  for  vesting  a  part  of  the  freehold  estates  in  trustees,  to  be 
sold,  and  for  laying  out  the  money  to  be  raised  by  the  sale  in  other 
lands,  to  be  settled  to  the  same  uses,  reciting  the  will,  and  the  death 
of  testator,  leaving  William  Money  his  son  and  heir,  and  that  the 
said  William  Money  had  six  sons  (defendants),  all  under  twenty«> 
one  years  of  age,  and  that  William  Money  was  desirous  the  lauds 
therein  mentioned  should  be  sold,  and  had  contracted  with  the 
iJarl  of  Warzcick  for  the  purchase  thereof,  for  the  price  of 
^20,000,  but  that,  on  account  of  the  limitations  in  the  will,  and 
the  infancy  of  the  sons  of  William  Money,  the  sale  could  not  bf 
effected  without  the  aid  of  parliament,  it  was  enacted,  that  tbo 
premises  should  be  vested  in  trustees,    to  the  intent  that,  upon 

fayment    by   Lord   Warwick  of  the  purchase  money  into  th^ 
tank  of  England,  the  trustees  should  convey  the  premises  to  him 

in 
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in  fee,  and  that  the  trustees  should,  out  of  the  purchase  money, 
pay  the  expences  of  procuring  the  act,  and  lay  out  and  invest 
the  residue  in  land,  to  be  settled  to  the  same  uses  with  the  lands 
to  be  sold. 

Lord  fVartcick  completed  the  purchase,  and  paid  the  purchase 
money  into  the  Bank. 

The  bill  prayed  that  the  plaintiff's  bond  debts  might  be  paid  out 
of  tiie  money  so  lying  in  the  Bank. 

Mr.  Manjfield,  for  the  plaintiffs,  argued — that  it  would  be 
much  more  convenient  to  all  parties  to  have  the  debts  pai4 
out  of  the  money  in  the  Bank,  than  to  have  it  laid  out  tti 
land,  which  would  be  liable  to  be  again  sold  for  the  payment  of 
debts. 

Mr.  Justice  Buller,  sitting  for  Lord  Chancellor,  decreed  them 
to  be  so  paid. 


1791. 


Cattbll 
Monar. 


T 


Kentish  v,  Kentish  (a).  H^'^^^^Mf^' 

^  *  for  Lord  Chan. 

'ESTATOB,  seised  of  freelioid  and  copyhold  estate,  by  his  A  general  charge 
will  said,  "  First,  I  will  that  all    my  just  debts  shall   be  in  upon  land  for 
the  first  place  paid  and  satisfied.     Item,  I  give  and  bequeath  unto  SJ^^^'^here 

Green,  and  his  heirs,"  part  of  his  freehold  and  copyhold  testator  had  free- 
estates.  {jo*d  and  copy- 

The  testator  afterwards  sold  all  his  freehold  and  part  of  his  uold'uable.^^^* 
copyhold  estates,   by  which   he  left  only  copyhold  at  Uie  time  of 
bis  decease. 

The  personal  estate  being  deficient,  the   bill   prayed  that  tli« 
copyhold  should  be  sold  for  payment  of  debts. 

And  Mr.  Justice  Buller  held  the  copyhold  to  be  sufficiently 
diarged(6). 


8 


r«)  Reg.  Lib,  A.  1790.  fol.  491. 

\b)  This  case  resembleil  that  of 
CdwMiAft  V.  GihBon,  ante,  vol.  i.  t7$, 
in  the  circiirostanre  mentioned  by  Mr. 
RUkards,  in  Judd  v.  Pratt,  13  Ves. 
ITS,  of  there  being  ne  freehold. 
Where  a  testator  having  both  freehold 
and  copyhold,  surrendered  to  the  use 
ofhi8\¥ill,  c^iarscs  alt  his  real  estate, 
the  freehold  and  copyhold  shall  con- 
tribute rateabtv,  Growcock  v.  Smith, 
t  Cox,  ^97 •  SecuSf  where  he  has  not 
sanrendered  the  copyh61d,as  cMabiish- 
ed  in  M^Udmr  v.  MalUbur,  Forr.  78. 
and  several  other  casc»  cited  S  P.  W. 
97.  n,  over-ruling  the  contrary  deter- 
misation  in  Murns  ▼.  IngUdao^  ib.  for 
the  reasons  of  which,  ^ec  a  mo^t  hi- 
BUDous  account  in  the  judgment  of  the 


Lord  Chief  Baron,  in  Hellier  v.  Tar* 
rant,  Forr.  .Sd  edit.  i?88.  n.  For  (he 
casefi  upon  the  subject  of  snpplyinn; 
surrenders,  vide  Undopp  v.  Eborallf 
ante,  188.  Bixby  v.  Eley,  vol.  ii.  S25. 
As  -te  the  act  of  the  bh  Geo.  3.  c  19?. 
vide  Carewv*  Askew,  ante,  vol.  ii.  >6« 
Pike  V.  fVhite,  post,  i?66. 

The  cases  in  which  debts  were  held 
charged  upon  real  estate  by  force  of 
introductory  word-i,  were  nmch  con» 
sidered  in  the  late  cases  of  PoicHi  v, 
Robins,  7  Ves.  200.  and  Noel  v.  Wea- 
ion,  i  Ves.  &  Bca.  271.  the  latter  of 
which  resembled  the  present  case,  and 
Coomhes  v.  Gi/>son,  «iipra,  in  the  cir- 
cumstance its  .rclatin'?  to  ro^>yhold. 
For  the  cases  upon  the  suhject,  vide 
Baiton  v.  Lindegreen,  ante,  v</l.  n.  9i. 

SoUN  DT 
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'  U0II5. 

8th  June, 

When  gtock  is 
left  to  pay  the 
intereit  to  plain- 
tiff for  life,  and 
then,  after  pay- 
ment of  grots 
sums,  the  residue 
to  him,  the  Court 
will  not  permit 
the  security  to  be 
lessened  by  laying 
oat  a  certain  sum 
to  secure  the  le- 
gacies, and  pay- 
tog  the  residue 
immediately  to 
tht  plaintiff. 


[£59] 


SOUNDY   V.   BiNYON. 

"DY  settlement,  previous  to  the  marriage  of  the  plaintiff  wirh 
•*^  Sarah  Farton,  his  late  wife,  .£3,000  Bank  stock,  part  of  the 
fortune  of  the  wife,  was  transferred  to  trustees,  in  trust  that,  in 
case  Sarah  Varton  should  die  in  the  life-time  of  the  plaintiff,  and 
there  should  be  no  children  or  child  of  the  marriage  (which  was 
the  case),  the  trustees  should  transfer  the  stock  to  such  uses,  &c. 
as  Sarah  Varton,  notwithstanding  her  coverture^  should  by  deed 
or  will  appoint. 

Sarah  Farlon,  then  the  plaintiff's  wife,  by  will  dated  3d  May, 
1787>  by  virtue  of  the  power  reserved  by  the  settlement,  appoint^ 
the  «£3,000  stock  to  the  plaintiff,  to  be  had,  held,  and  enjoyed  by 
bim  for  his  life,  and  to  be  transferred  to  him  accordingly,  and  after 
his  decease,  appointed  the  sum  of  jElfiOO  to  be  laid  otit  and  in« 
vested  for  the  beneiit  of  his  cousin  Susannah  Padbury,  and  the 
sum  of  ^^500  for  the  benefit  of  her  cousin  Edward  liinyon  and 
Mary  his  wife,  for  life,  with  remainder  over,  and  £400  for  the  be- 
nefit of  Thomas  Tilson,  and  ^200  for  the  benefit  of  Mary  House 
for  life,  with  remainder  over,  and  .f  200  to  be  paid  to  her  sister- 
in-law  Elizabeth  Soundy,  and  as  to  the  residue  of  the  JESflOO 
stock,  the  testatrix  gave  the  same  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  and  made  him  sole  executor. 

JE500  of  the  stock  was  afterwards  sold  out,  and  the  money  lent 
on  mortgage,  the  uses  of  which  were  declared  to  be  the  same  as 
those  of  the  Bank  stock. 

The  testatrix  died  soon  after,  and  the  plaintiff  proved  the  will, 
and  having  occasion  for  the  residue  of  the  remaining  «££,600 
stock,  applied  to  the  trustees  to  dispose  thereof,  and  out  of  the 
money  to  arise  therefrom,  to  invest  the  pecuniary  legacies,  amount- 
ing to  £2,300  in  the  funds,  in  order  that  the  plaintiff  might  receive 
the  interest  for  life,  and  then,  that  the  capital  might  be  secured 
for  the  legatees,  and  to  pay  the  residue  to  the  plaintiff  for  his 
own  use :  and  upon  refusal,  filed  the  present  bill,  praying  that 
the  stock  might  be  sold,  and  the  money  might  be  paid  into 
the  Bank,  in  the  name  of  the  Accountant-General,  in  trust  in 
the  cause,  and  invested  to  the  same  u^s,  and  the  residue  paid 
to  him. 

The  defendants,  the  legatees,  by  their  answers,  claimed  their 
lq;acies,  and  prayed  they  might  be  secured. 

Mr.  Lloyd  and  Mr.  Brown,  for  the  plaintiffs,  contended — that 
if  a  sufficient  sum  was  laid  out  to  secure  the  legacies,  the  legatees 
would  not  be  injured ;  that,  at  the  present  value  of  Bank  stocky 
there  was  nearly  double  what  was  necessary  to  secure  the  lei^cies, 

to 
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bich  surplus  the  plaintiff  was  entitled ;  and  the  latter  cited  a 
of  Drinkwater  v.  tVhipham,  at  the  Rolls,  14th  Febman/^ 
,  where  Drinkwater^  by  his  will,  gave  to  trustees  o£6,700  three 
tnts,  and  also  all  his  other  money  in  the  funds,  in  trust  to  pay 
vife  of  200  per  annum  for  her  life,  and  in  case  of  her  death 
3Ut  children,  he  gave  the  whole  principal  to  his  nephew 
Ulane  Drinkwatery  and  made  him  residuary  legatee.  The 
tor  died  without  issue,  and  was  possessed  at  the  time  of  his 
I,  of  the  £G,700  three  per  cents,  and  also  of  ,£4,400  four  per 
.  which  sums  were  transferred  to  the  trustees,  to  secure  the 
lent  of  the  annuities.  S.  Drinkwater  applied  to  the  trus- 
for  the  <£4,400,  as  the  other  fund  appeared  sufficient  to  secure 
nnuity.  The  trustees  let  him  have  £400 ;  he  afterwards  ap- 
for  the  remaining  ;£4,000,  but  they  refused  to  transfer  it  to 
without  the  consent  of  Mrs.  Drinkwater,  who  was  applied 
►at  refused,  as  it  was  lessening  her  security.  S.  J)rinkwater 
bis  bill  against  her  and  the  trustees,  and,  upon  the  hearing, 
honour  directed  the  trustees  to  transfer  the  ib'4,000  to  him, 
that  Mrs.  Drinkwater  should  be  at  liberty  to  apply  to  the 
t  at  any  time,  in  case  any  appearance  of  deficiency  should 
eo  thereafter. 


1791. 


SOUMOT 

Biiryov. 


8  Honour  took  time  to  consider  of  this  case ;  and,  this  day, 
he  case  cited  did  not  apply,  as  it  was  only  to  set  aside  suffix 
to  pay  an  annuity ;  but  that  the  same  thing  had  never  been 
,  when  it  v^as  to  secure  gross  sums.  It  would  be  to  take 
part  of  the  security,  as  the  stocks  may  fall,  and  not  be  suf- 
t,  at  the  death  of  the  plaintiff^  to  pay  the  sums  charged,  and 
fore 

Dismissed  the  bilL 


SovBRNOR  and  Company  of  the  Bank  of  England 

V.  Moffat  and  Others  (a). 

MES  MOFFAT,  Esq.  being  possessed  of  a  very  large 
ersonal  estate,  and  particularly  of  a  large  sum  in  the  seve- 
iblic  funds,  made  his  will,  dated  8th  August,  1790,  and  ihere- 
ifter  sundry  specific  and  pecuniary  legacies,  gave  "  all  tlie 
residue,  and  remainder  of  his  personal  estate  not  therein  dis- 
I  of,  to  his  wife  Elizabeth  Moffat,  Jeremiah  Roydes,  and 
1  Forbes  (three  of  the  defendants),  and  the  survivors  and  sur- 
of  them,  and  the  executors  and  administrators  of  such  sur- 
'i  upon  trust,  to  sell  such  part  of  the  residue  as  should  not 
lad;  money,  or  be  laid  out  and  invested  in  the  public  stocks 


[  260  3 

LincoIoVIno 
Hall,  lOth^nM. 

Though  a  residue 
is  specifically 
given,  the  Bank 
has  no  right  to 
restrain  the  exe» 
cntor  from  tnuM« 
ferring  the  fondiw 


(a)  Reg.  Lib.  A.  1790.  fol.  5l5« 


or 


^ 
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I791*  or  funds^  or  upon  government  and  real  security,  and  to  collect 

and  get  in  debts  which  should  be  due  to  him,  afnd  to  lay  out  and 
invest  the  money  arising  therefrom  in  such  like  stock  or  funds, 
or  upon  government  or  real  securities  at  interest,  and  from  time 
to  time  to  alter ,  tariff  transfer^  assign,  and  dispose  of  such  stocks, 
funds  or  securities,  and  the  money  arising  thereby  to  lay  out  and 
invest  in  or  upon  new  or  other  securities,  as  to  them  (the  trustees) 
should  seem  meet,  and,  upon  further  trust,  to  pay  unto,  or  per- 
mit the  testator's  wife,  Elizabeth  Moffat,  and  her  assigns,  during 
her  natural  life,  to  take  the  dividends,  Sec.  for  her  use,  widi  a  pro- 
portionable part  of  the  interest,  from  the  last  day  of  payment  to 
the  day  of  her  death,  and  from  and  after  her  decease"  then  in 
trust  for  other  of  the  defendants,  who  are  infants,  to  be  paid  to  the 
males  at  twenty-one,  and  to  the  females  at  twenty-one  or  marriage, 
with  benefit  of  survivorship,  and  made  his  trustees  executors  of 
the  will. 

The  testator  died  in  the  course  of  the  year  1790,  leaving  the 
defendant  his  wife,  and  two  brothers  (who  are  defendants)  uext  of 
kin,  and  the  executors  proved  the  will. 

There  were  standing  in  his  name  at  die  bank  <£52,990  three  per 
cent,  consolidated  annuities,  £22,825  four  per  cent,  annuities^ 
£lSfi32  five  percent,  annuities,  and  X2,000  bank  stock. 

The  probate  of  the  will  being  deposited  at  the  bank,  the  plain* 
tiffs  caused  so  much  thereof  as  related  to  the  testator's  interests  in 
f  fi6l  ]  the  several  stocks,  to  be  entered  in  the  proper  offices,  (according 
to  the  acts  of  parliament)  and  subjected  the  same  to  the  uses  of 
the  will,  by  causing  entries  to  be  made  in  the  respective  transfer 
books,  in  the  words  or  to  the  effect  following  (r/z.)  **  to  remaio 
during  the  life  of  Elizabeth  Moffat,  and  at  her  decease  to  go  as 
the  will  directs.** 

The  executors  and  trustees  applied  in  November  1790,  to  the 
bank,  and  requested  them  to  permit  a  sale  or  transfer  of  the  stocks 
nvhich  stood  in  the  testator *s  name,  to  such  person  as  they  should 
appoint,  which  the  bank  refused,  but  were  ready  to  permit  a 
transfer  into  their  own  names,  upon  the  trusts  of  the  will,  but 
which  the  executors  would  not  accept,  and  brought  an  action 
ag»nst  the  bank  in  the  Court  of  King's  Bench,  and  filed  a  decla<» 
ration,  laying  their  damages  at  £100,000. 

Upon  this  tlie  bank  tiled  the  present  bill,  insisting  upon  its 
having  been  their  custom,  ever  since  the  institution  of  the  bank« 
that  where  any  share  or  interest  in  the  funds  trai>sferrable  at  the 
bank,  is  specijically  bequeathed  to  one  or  more  legatee  or  legatees, 
and  no  trustee  or  trustees  are  appointed,  to  permit  the  interest  so 
bequeathed  to  be  transferred  to  the  legatee  or  legatees  only,  and  to 
no  other  person  or  persons ;  and  where  any  trustee  or  trustees  are 
appointed,  to  suffer  the  interest  to  be  transferred  to  the  trustees 
only,  but  not  to  permit  them  to  sell  or  transfer  the  same  to  any 
other  person  than  the  legatee  or  legatees  beneficially  interested 

therein  \ 
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herein;  and  dierefore  prayed  an  injunction  to  restrain  the  def- 
endants from  proceeding  at  law. 

The  defendants,  by  their  answer,  admitted  tiie  facts  in  the  bill, 
ihI  the  practice  of  the  bank,  but  insisted,  that  where  no  specific 
request  is  made  of  the  stock,  but  the  same  is  included  in  the 
kvi$e  or  bequest  of  the  general  residue  of  the  testatoi^s  estate,  as  in 
be  present  instance,  the  plaintiffs  have  no  authority,  nor  have  been 
ited  to  restrain  the  executors  from  transferring  to  other  persons 
ban  the  legatees;  and  that,  in  such  case,  the  plaintiffs  are  not 
lound  to  take  notice  of  the  trusts,  but  the  defendants  are  alone 
Miawerable  to  the  cestui  que  trust. 

Upon  the  answer  coming  in,  the  defendants  moved  to  dissolve 
be  injunction ;  and  the  plaintiffs  afterwards  moved,  that  the  in- 
unction should  be  extended  to  restrain  the  defendants  from  pro- 
reeding  to  trial  at  law. 

Upon  these  motions  the  question  came  on  twice  to  be  argued. 

Mr.  Solicitor-General f  Mr.  Mansfield ,  and  Mr.  fVooddeson,  for 
be  plaintiffs,  contended,  in  support  of  the  propriety  and  legality 
if  their  practice ;  and  that  it  extended  to  the  case  of  a  residue,  as 
rell  as  of  a  specific  legacy,  wherever  that  residue  was  specifically 
^n.  That  the  practice  was  grounded  on  the  construction  of  the 
itatute  5  William  and  Mary,  c,  Q.0,  by  which  the  bank  was  in- 
itituted;  and  the  other  acts  of  parliament (r/)  which  regulate  the 
levise  of  this  kind  of  property,  and  by  which  the  probate  of  wills 
ire  to  be  deposited  with  them,  for  the  purpose  of  extracting  the 
lUsts ;  and  wliy  to  extract  the  trusts,  unless  they  are  afterwards  to 
ike  notice  of  them  ?  Where  there  are  no  trustees  appointed,  the 
)ank  are  trustees.  Where  trustees  are  appointed,  still  they  must 
nter  the  whole  will,  and  must,  consequently,  see  to  the  dispose* 
ion  of  the  property  as  co-trustees,  or  as  a  check  upon  the  other 
rustees.  Tliey  referred  to  Douglas,  525.  The  King  v.  Thh  Bank^ 
rbere  the  practice  of  the  bank  was  admitted.  Though  the  bank 
naj  not  be  liable  in  ca^ce  of  a  misapplication,  yet  that  is  not  laid 
town  decisively ;  and  though  it  be  so,  tiie  bnnk  have  a  right  to  the 
XMiimon  privilege  of  trustees,  to  have  the  trusts  administered  by 
his  Court,  which  is  the  proper  and  peculiar  characteristic  of  its 
iirisdictiou. 

Mr.  Mifford  and  Mr.  Stanley,  for  the  defendants,  argued — that 
low  proper  soever  the  practice  of  the  bank  might  be  in  the  case 
if  a  specific  legacy  of  stock,  it  was  not  so  in  the  case  of  a  residue ; 
md,  in  this  case,  it  was  a  simple  residue  of  a  personal  estate, 
nrbich  must  necessarily  vest  in  the  executor,  for  payment  of  debts, 
md  other  necessary  purposes.  In  the  case  even  of  specific  lega« 
ciea,  and  of  terms  of  years,  they  do  not  vest  in  the  legatees  till 
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after  the  assent  of  the  executor,  who  may  want  them  for  the  paj^ 
ment  of  debts ;  till  after  the  assent  of  the  executory  the  legatees 
of  a  bond  cannot  discharge  it.     This  is  like  any  other  specific 
legacy,  and  the  defendants  therefore  are  entitled  to  call  upon  th«^ 
bank  for  a  transfer. 

Lord  Chancellor  acceded  to  this  idea  of  the  residue,  in  the 
present  case,  requiring,  like  a  specific  legacy  of  a  term  for  yeara* 
or  other  chattel,  the  assent  of  the  executor ;  and  he  seemed  to 
Uiink  that  in  all  cases,  the  act  of  parliament  giving  a  power  U> 
devise,  and  treating  it  as  personal  property,  it  must  be  subject  to 
all  the  incidents  of  a  gift  of  personal  property;  and,  therefore^ 
that  the  bank  roust  permit  a  transfer  of  the  stock  :  and  dissolved 
the  injunction  {a)  (6). 


(a)  The  following  note  of  the  deci- 
sion ID  that  case,  was  taken  by  the 
Attorney-General  :— 

**  The  Lnrd  Chancellor  thought  the 
•peration  of  the  acts  was  to  enable  the 
proprietor  of  stocks  to  make  specific 
Deqnests  of  tliem,  notwithstanding  the 
previons  negative  words  in  the  act, 
and  tlierefore  the  assent  of  the  execn- 
tors  is  necessary  to  the  iralidity  of  the 
bequest,  in  the  same  manner  as  their 
absent  would  be  necessary  to  the  va- 
lidity of  tlie  bequest  of  a  leasehold  es- 
tate, bond-debts,  &c.  and  therefore 
until  assent,  the  action  of  the  execu- 
tors remained,  and  he  thonght  the 
injunction  must  be  dissolved :"  Order 
pronounced  accordingly,  de  bene  esse, 
10th  June,  1791.  The  order  was  de- 
layed a  great  while,  the  Lord  Chancel^ 
kr  saying,  he  wished  to  comult  Lord 
Kenyan.  (5  Ves.  665*) 

(6)  By  the  old  acts  in  Qneen  Annei'a 
reign,  creating  stock,  (which  are  en- 
amerated,  2  Cox,  179.)  it  was  only  ne- 
cessary to  devise  by  a  will  in  writing. 
In  the  statutes  in  tlie  foUowinnf  reign, 
(cit.  sup.)  the  clause  was  first  inserted, 
vhich  created  so  much  perplexity^ 
authorizing  the  devise  of  stuck,  by 
will  in  writing,  attested  by  two  witnei- 
§iSf  directing  that  no  payment  shall  be 
made  upon  such  devise,  nntil  so  much 
of  the  will  as  relates  to  the  stock  is  en- 
tered at  the  bank,  and  tliat  in  default 
e»f  such  devise  tlie  stock  shonld  go  to 
executors  or  administrators. 

When  the  existence  of  this  clause 
was  first  mentioned  to  T^rd  Thnrlow, 
in  Pearwn  v.  The  Bank  of  England^ 
shortly  refwrted  ante,  vol.  ii.  5^9,  but 
of  which  there  is  a  very  full  and  accu- 
rate note,  t  Ck>x,  17.5,  his  Lordship 
•xprc5«ed  his  surprite,  having  alwayl 


conceived  devises  of  stock  to  stand  in 
the  common  situation  of  all  specific 
IcL'acies,  and  to  be  subject  equally  to 
the  assent  of  the  executor  ;  and  is  re- 
ported to  have  observed,  that  on  read- 
ing the  acts,  it  seemed  to  him  pretty 
clear,  that  the  devi.se  of  stock  was  in 
the  nature  of  a  parliamentary  ap- 
pointment, and  did  not  want  the  ataeot 
of  the  exfCQtor,  and  Lord  Eldon^  io 
the  late  case  of  The  Bank  nf  Englami 
▼.  Turner f  l&Vcs.  578,  observed,  that 
he  had  always  doubted  whether  ih» 
legislature,  who  meant  to  ^ve  a  pe- 
ciuiar  value  to  stock  in  the  fife  of  the 
party  (it  being  declared  that  the  stocks 
shall  not  be  attached,  sequestered,  or 
taken  in  execution,  and  not  being 
liable  to  debts  in  ainrway,  except  on* 
der  a  commission  of*^  bankruptcy)^  did 
not  also  mean  that  he  should  have  the 
power  of  devising  it,  and  that  it  should 
go  to  the  devisee,  not  through  the  ex- 
ecutor  or  administrator,  but  by  the 
effect  of  the  devise,  and  tliat  it  should 
go  to  the  executor  or  admuaistrator 
only,  in  default  of  the  devise  directed 
by  that  clause.  In  several  cases  bills 
have  been  filed  against  the  bank  by 
specific  legatees,  having  partial  in- 
terests in  the  stock,  who  having,  by 
contract  after  the  death  of  the  testator, 
consolidated  their  interests,  demanded 
a  transfer.  These  demands  have  aN 
ways  been  opposed  by  the  bank,  insist- 
ing that  it  cannot  take  notice  of  that 
contract,  or  permit  a  transfer,  except 
according  to  the  interests  appearing 
upon  the  instrument.  Pearson  v.  The 
Bank  of  England^  cit.  sup.  Austin  r. 
The  Bank  of  Englandy  6  Ves.  5^J. 
Marriot  v.  The  Bank  qf  England,  ib. 
524.  n.  Ayneswortk  v.  The  Bank  of 
England,  ib.  5S5.  n.      So  in  Hartga  ▼. 
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mk  ^EngUndy  S  Ve«.  55.  and 
mk  9f  England  y.  Panon$t  5  Ves, 
«ord  Ro$$lifn  ettablithed,  that 
t  legacy  ii  in  trust,  the  bank 
xmipcUed  to  take  notice  of  the 


execution  of  the  trust,  for  If  they  look 
beyond  the  lesai  title,  and  take  notice 
of  the  trusts  of  the  will  they  must  take 
notice  throughout,  and  stand  the  con- 
sequence of  resulting  trusts. 


1791. 


Bank  of 
Englamd 

Moffat. 


SiMMONDS  V.  The  Couotess  Du  Barre.  «        lincolnVIoa 

Hall,  iQtikJtm. 
HERE  a  foreigner  puts  in  answer  in  his  own  language,  a  Foreigner^ 
awora  translation  must  abo  be  filed  with  it  (a).  answer.  , 

(c)  Vide  Lord  Belmore  v.  Amdenenf  pott,  toI.  ir.  90. 


Lake  r.  Causfibld. 

R.  Lloyd  moved,  that  the  Register  for  the  bishoprick  of 
Durham,  might  deliver  to  the  plaintiff  the  original  will  of 
«—  Prockior,  in  order  to  its  being  produced  here,  he  giving 
rity  to  restore  it ;  he  cited  1  Atk.  627,  and  Williams  v.  Floyer, 
I.  S4S,  which  refers  to  several  cases  in  which  the  same  order 
!ieen  made  (6). 


There  are  many  other  instances 
It  books  in  which  this  has  been 
Mor»e  V.  Roach^  1  Dick.  65. 
t  ▼.  Walker,  S  Dick.  485.  Hodg- 
,  ,    6  Ves.  135.    Ford  v. 

^^  ib.  802.  Forder  v.  IVade,  post, 
V.  476.  The  Court  has  always 
Msed  its  surprise  at  the  origin  of 
practice,  and  donbted  the  juris- 


diction ;  and  tiie  Court  of  Exchequer, 
in  fVelh  v.  Corbyn^  $  Anstr.  648.  re- 
fused to  exercise  it.    In  the  case  of 

Fauquier  v.  7^"'^  ^  ^®*'  *^»  Lord 
EldoH  refused  to  act  by  analogy  to  it, 
in  directing  depositions  in  the  Fnn^ 
language  to  be  delivered  out  for  tha 
purposes  of  translation. 


lincoln's-Iim 
Hall,  fist  Jtnff. 

Order  on  the 
Register  of  an 
Ecclesiastical 
Court  to  deliver 
an  original  will 
to  be  produced 
here,  on  secu- 
rity given  to 
return  it. 
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TRINITY  TERM. 


si  geo.  iii.  1791. 
Williams  v.  Lambs. 

r**  InJGIT***?  'T'HIS  was  a  bin  for  dower,  stating  that  the  pTaintiff  was  law 
Jdm^n  no?''*  ^^^^J  ^^^^^  ^^  Wiliiam  Willianu^  and  continuad  his  wife  to 

good  to  a  bill  for   the  time  of  his  death.    That  Wiliiam  lVilliam$  being  seised  of 
••*•'•  lands,  4t.  situated  in  Delwyn,  io  the  county  of  Hertford,  during 

the  coverture  in  February  17B3,  sold  the  same  to  the  defendant, 
'  who  entered  into  possession  of  tlie  same,  and  tliat  William  Wil^ 
Hams  died  in  May  1786,  leaving  the  plaintiff  his  widow.  The 
bill  therefore  prayed  a  dincovery  of  the  lauds,  and  that  defefldlDt 
night  assign  to  her  one  third  part  as  her  dower. 

The  defendeiit  pleaded  to  the  discovery  and  relief^  that  be  was 
m  purchaser  of  the  estate^  (subject  to  a  mortgago)  for  lahiahle 
COasidef aiioa,  without  notice  of  the  vendor  being  niarciecL  .    .  . 

Mr.  Solicitor-General  and  Mr.  Richards  argued — that  this  plea 
being  to  the  relief  as  weU  as  the  discovery,  was  bad;  that  it  adinits 
that  the  defendant  has  the  deeds  in  his  possession,  without  which 
the  plaintiff  could  not  proceed  at  law,  and  the  outstanding  term 
which  may  be  set  ap  at  law.  That  the  plea  is  over-rakd  by  tbe 
answer,  which  gives  the  discovery  which  the  plea  sets  op  as  a  bar. 

Mr.  Mansfield,  in  support  of  the  plea,  aigued---^tliat  wbedicr 
the  defendant  purchased  the  estate,  subject  to  the  mortgage  or  not, 
was  immaterial  to  the  present  case ;  the  plaintiff  has  a  legal  title, 
that  she  prays  a  discovery,  and  to  have  dower  assigned ;  to  this, 
the  defendant  pleads  that  he  is  a  purchaser  for  a  valuable  consi- 
[  265  ]  deration,  without  notice ;  and  if  so,  he  is  wilhin  the  protection  of 
the  Court,  which  will  never  aid  a  party  against  a  purchaser  for 
valuable  consideration  without  notice  of  plaintiff's  title.  In  cases 
where  tiiere  are  two  equities,  tbe  first  must  prevail,  notwithstanding 
the  person  who  has  the  latter  had  not  notice;  but  the  Court  will 
never  aid  a  legal  title  against  a  purchaser  without  notice.  The 
only  question  is,  whether  the  case  of  dower  is  an  exception  to  this 
general  rule ;  but  there  is  no  case  to  prove  that  it  is  so :  on  the 
contrary,  there  are  cases  the  other  way.  Lady  Radnor  v.  Vande* 
bendy,  Show.  Pari.  Cases,  69.  Hill  v.  Jdams,  2  Atlc.  208. 
The  having  notice  or  not  makes  no  difijerence. 

Mr. 
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Mr.  Solicitor-General,  in  reply,  said — that  if  a  person  pur- 
chases au  estate  with  a  satisfied  term,  that  will  bar  dower ;  but  if 
it  is  only  a  mortgage  term,  the  widow  may  recover,  and  will  have 
a  right  to  redeem  the  mortgage. 

Lord  Chancellor  said— the  on)y  question  was,  whether  a  plea  of 
purchase  uithout  uoiice,  would  lie  against  a  bill  to  set  out  dower : 
tliat  he  thought  where  the  party  is  pursuing  a  figal  tiile,  as  dower 
is,  that  plea  does  not  apply,  ii  being  only  a  bar  to  an  equitabt(f 
not  to  a  legal  claim:  he  therefore  over-ruled  the  plea  ;  though  he 
•aid  he  could  not  see  bow  the  plaintiff  could  proceed  without 
making  the  mortgagee  a  party,  asffil  tamed  out  that  the  mortgage 
(beiiig  in  fee)  was  before  the  marriage^  there  would  be  an  end  to 
iir  tide  (a). 


I79K 

Williams 

V. 


(«)Tbe  cates  itpon  this  SBfejrct  are 
CADtradictory,  but  the  preponderance 
of  tnfhority  18  against  the  present  rase. 
Mfgtnw,  Semkf  t  Freem.  84.  of  whkrh 
there  u  bnt  a  very  imperfect  note, 
tiein:;   the  unly  other  case  in  which 
it  has  been  said,  that  this  plea  is  a  bar 
.  to  the  equitable  and  not  to  the  lei^al 
title.    Id  Gerrard  ▼.  Saundera^  f  Vcs. 
Jbb.454,  Lord  Ra$»lpi  expressed  his 
epinioD,    that  Rogers  v.  SeaU    conld 
not  be  a  decree  of  Lord  Nottingham^ 
and  rited  his  memorable  observation, 
that  againftt  a  pordiaser  for  valaable 
oasslderation  withoutnoticei  this  Court 
nas   no  Jarisdiction.     In  Burlase  v. 
Cbeir,  f  Freem.  24,  Lord  Nottingham 
iiiil  orevioasly  Iteid  such  a  plea  to  be 
good  ai^ainst  the  legal  title; and  IoBm- 
Met  V.  Naaworihj^  Pinch,  10:;,  his  Lord* 
•bip  made  n  similar  observation ;  that 
was  a  bill  by  an  heir  at  law  for  a  dis- 
eotery  of  an  alleged  revocation  of  a 
wiM  by  his  ancestor,  to  which  the  de- 
%a<antjilpaded  another  bill,broaght 
la  the  Exchequer,  for  the  same  mat- 
%tr,  fHimiissed  after  a  full  hearing ;  and 
»th«t  lie  wata  parchaser  for  valQable 


censidenitita  witkoot  notice.  This  plea 
Iw ving  been  over-ruled  by  Locd  Keeper 
Bridgman^  and  several  orders  having 
been  made  ;  npon  the  cause  coming  oa 
before  Lord  Nottinghamt  be  diachargod 
all  the  former  orders,  on  the  groand  of 
the  dismission  havin«  been  without  pre- 
judice^  and  then  considered  it  merely 
as  a  plea  of  purchase  for  valuable  coa* 
sideration,  and  entered  at  large  npon 
the  snbject;  the  concluding  part  of 
his   Lordship's  judgment,  wh  ch   has 
frequently  been  quoted,  is  peculiarly 
applicable  to  the  present  case:  hesaicU 
that  equity  will  not  disarm  a  purchaser 
but  assist  him,  and  that  precedeotn  of 
this  nature  are  very  numerous,  where 
the  Court  hath  refused  tn  give  any  aft- 
siataoce  against  a  purchaser,  either  to 
an  heir,  or  to  a  wCdow^  or  to  the  fa* 
thcrless,  or  to  creditors,  or  even  to 
one  purchaser  against  another.  Parker 
V.  Blyihmare^  which  is  reported  both 
in  Pre.  Ch.  58.    and   f  £q.  Ab.  79.  is 
another  anthority  ki  favour  of  the  va- 
lidity of  snch  a  plea,  vide  Medlicolt  v* 
O'OonaW,  1  Ba.  ^ic  Be.  171.  and  Sagd« 
Tend.  6t  Pnrcb.  667. 
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as  assignee ;  the 
solTent  assignee 
cannot  prove 
this  debt  under 
the  Joint  com- 
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v^v^  Ex  parte  ApsbY|  in  the  Matter  of  Allbn  and  Another, 

Bankrupts* 

Twoasrigneesof  |^N  the   I lih  February,  1790,   a  commission  of  bankruptcy 

a  bankropt,  one  V/  jggug j  against  William  Tory,  and  the  petitioner  and  Edward 
solvent  tiie  other      ^»t  P  r    i  •>*•»•    ^       •   •  »  _  ;- 

bankmpt,  with     Allen  were  chosen  assignees.     And  m  Apnl  last,  a  jomt  commis- 

a  partnership,  to  aion  of  bankruptcy  issued  against  James  Allen  and  Edward  Allen, 
^  ^^  *^  under  which  Lester  and  Hyde  were  appointed  assignees.  Edward 
whWh^ShTd"^   -rf/fen,  before  this  latter  commission,  and  as  one  of  the  assignees 

of  Tory,  received  several  sums  of  money,  part  of  his  estate,  and 
paid  several  sums  on  that  account;  but  at  the  time  of  the 
bankruptcy,  Edward  Allen  was  indebted  to  the  estate  of  Tory, 

, «£432.  Ms.Gd.  which  he  had  paid  and  applied  in  discharge  of 

a^ion,  there  ^^5^,  due  from  him  and  James  Allen,  and  otherwise,  in  the^  joint 
5S?Wm!^  tnide.    The  petitioner  applied  to  the  commissioners  to  permit  him 

to  prove  this  sum  of  .£432.  17^.  6d.,  under  the  joint  commission, 
against  the  partnership,  and  the  same  being  refused,  presented  . 
this  petition  to  the  hord  Chancellor,  praying  to  be  at  liberty  ao 
to  do. 

Mr.  Brown,  in  support  of   the  petition,  cited  the  cases  of 
Boardman  v.  Mosmau,  (ante,  vol.  i.  p.  6B.)  and  Ex  parte  Clowes^ 
(ante^  vol.  ii.  p.  595.) 

\Lord  Chancellor  said — in  the  latter  of  these  cases,  the  partners 
had  agreed  to  consolidate  the  separate  debts,  which  made  die 
difference.  Here  one,  by  abusing  his  trust,  advances  the  money 
to  the  partnership,  that  will  not  raise  a  contract  between  the 
partnership,  and  the  person  whose  money  it  is,  and 

Refused  the  Petition  (a), 

(«)  So  vvhere  money  was  borrowed 
by  one  partner  to  pay  for  an  estate, 
bat  applied  by  him  to  pay  partnership 
debts,  it  was  held  that  the  lender 
could  not  prove  airainst  the  joint  es- 
tate. Ex  parte  fVheaUy,  Co.  B.L. 
508.  ed.  7.  The  liabUity  of  the  firm  in 
these  cases  depends  on  the  knowledge 
the  other  members  have  of  its  being 
trost-money,  Smith  v.  Jontf son,  5  T.  R. 
601.  Ex  paiie  H'atsony  i  Ves.  6c  Bea. 
414.  and  vide  Emly  v.  Lye,  15  East,  7. 
Where  the  joint  estate  had  lent  money 
to  tlie  separate  estate  of  one  partner, 
or  if  one  partner  had  lent  to  the  joint 
estate,  it  was  determined  by  Lord 
Uardwicke,  npon  great  consideration, 
Ex  parte  Hunter y  1  Atk.  22S.  Co. 
B.L.  502.  ed.  7.  and  seems  also  to  have 
been  previonsly  the  opinion  of  Lord 
Talbot  Ex  parte  Blake,  Co.  B.  L. 
503.  ed.  7.  that  proof  might  be  made 
by  the  one  or    the   other.    But    io 


Ex    parte   Batson^     Co.  B.  L.    555. 
ed.  7.  and  in  the  case  of  Ladtgt  ▼• 
Fendal^  iVes.  jon.  166.  which  imsM- 
diately  followed  it.   Lord  TkurUw  dt- 
clded  that  snch  proof  coaid  not  be 
made :  the  indlvidnal  partner  cannot 
prove  in  competition  with  the  Joint 
creditors,  nor  the  partners  in  compe* 
tition  with  the  separate  creditors.    To 
make  oat  the  right  to  prove  by  the 
one  estate  or  the  other,  it  mast  be  et" 
tablislied,  that  the  effects,  joint  or  sepa* 
rate,  have  been  acquired  auder  cir"* 
cumstances  from  which  the  law  implies 
fraud.  Ex  parte  Han-is^  9  Ves.  Ar  Bea. 
21 1.    1  Rose,  3^9.  and  437.    Ex  parte 
Yonge,  3  Ves.  <J£  Bea.  35,  and  the  cases 
there  cited.    As  to  the  application  of 
the  same  principle  to  the  right  of  cre« 
ditors  to  interest,  in  case  of  a  sarplns, 
vide  the  custfs  cited  in  the  Editor** 
note  to  Ex  parte  Ctiamjyiony  post,  436. 

JuHNSOX 


tN  THE  filoa  Court  of  Cuancirt.  aOd^ 

jo»».o, ..  c».T,..  '«:• 

A    BILL  to  open  an  account  which  had  been  settled  between  ^Hl  to  open  a 
^^  the   defendant  and   plaintiff's   testator,   with    the   common  ^^^f^^ti^^Jj! 
reservation  of  *'  errors  excepted,"  and  the  balance  carried  over  to  cific  errom,  not 
I  new  account.     The  bill  only  stated  generally,  that  there  were  generally  that  it 
nrors  in  the  account,  but  did  not  specify  the  errors ;  on  which  "  ^"oiieoot.  ^ 
iccount  the  bill  was  dismissed  at  the  Kolls. 

Uoon  an  appeal  to  Lord  Chancellor, — Mr.  Solicitor-General 
md  alf.Lloyd^  in  support  of  the  decree,  insisted  it  was  necessary 
lo  state  specific  errors ;  for  that,  otherwise,  the  defendant  roust 
be  prepared  to  prove  every  item  in  his  account;  as  it  would  be 
inpossible  for  him  to  know  what  the  plaintiff  would  impeachi  and 
ated  Dawson  v.  Dawson,  1  Atk.  1. 

yir.Milford  insisted — if  an  action  had  been  brought  by  the        [  267  ] 
Isfendant,  the  plaintiffs  might  have  shewn  an  error,  notwithstanding 
Ihe  reservation  of  ^*  errors  excepted.'' 

Lord  Chancellor  said — the  expression  '^  errors  excepted,"  did 
Id  prevent  its  being  a  settled  account;  and  the  balance  being 
anried  over,  shewed  it  was  so :  and  therefore  the  errors  should 
lare  been  pointed  out :  and  affirmed  the  decree  (a). 

(s)  The  cases  on  this  subject  are  collected  in  a  note  to  TttyUr  v.  Haylm, 
VOL  iL  310. 


Conway  v.  Conway. 

BY  settlement  made  2SdJugust,  1744,  upon  the  marriage  of  The  portions 
John  Conway  with  Margaret  his  wife,  certain  lands  in  the  <^*»^g«d  on  a 
soanty  of  An^lesea  were  conveyed  to  trustees,  to  the  use^of  John  fund, shaiinot, 
^mtway  and  Margaret  his  wife,  and  the  survivor  of  them,  for  life,  in  general,  be 
vilbout  impeachment  of  waste ;  remainder  to  trustees  to  preserve  5«»»sed  till  the 

.  ^^       .    .  -j-.^*         £  «.  r*         t^'"'  comes  into 

MMiUngent  remainders ;  remamder  to  trustees  for  a  term  of  two  possession ;  yet 
Mmdred  years ;  remainder  to  the  first  son  of  the  marriage ;  with  when  it  is  ex- 
IKrers  remainders  over.     And  the  trusts  of  the  term  were  declared  ^^^^  directed, 
o  be,  that  the  trustees,  or  the  sur\'ivor,  or  the  executors  of  such  tiwt  theyThaU^' 
mnrivor,  might,  out  of  rents  and  profits,  or  by  demise  or  sale  he  raised  as  soon 
hereof,  raise  a  sum  of  ,£  1,000  for  the  portion  of  any  daughter  or  "^^^^"^^^ 
tamhterSf  younger  son  or  sons  of  the  marriage,  as  should,  by  virtue  bev  inierttt 
^f  ue  limitations  aforesaid,  not  be  immediately  inheritable  to  the  from  the  death 
mA  premises,  or  any  part  thereof,  to  be  paid  to  such  daughter,  ^c.  ^^  testator 
JKM  immediately  inheritable  as  aforesaid),  at  such  time  or  times. 
Vol.  III.  R  and 


til  €aibi  ^bovbo  and  Dbteruinbd 

1791*  ^'^^  ^'^  ^^^^  manner  and  proportions  as  the  said  John  Conway,  by 

\^,^^  any  deed,  ^c.  or  last  willf  attested  as  therein  mentioned,  should 

Conway        direct  or  appoint,  and  in  default  of  such  appointment,  then  the 

••  sum  of  £  1, 000  to  be  paid  within  six  calendar  months  next  after 

*^  ^*        the  decease  of  the  survivor  of  them  the  said  John  Conway  and 

Margaret  his  wife,  to  and  among  such  daughters,  ^c.  share  and 

share  alike. 

[  fl68  ]  John  Conway  died  in  1766,  in  the  life-time  of  his  wife,  haviug 

made  his  will,  pursuant  to  the  power,  whereby,  after  several  other 

devises,  he  devised  as  follows,  *'  lastly ,  as  to  the  power  of  charge 

1  have  to  dispose  of  upon  my  estate  by  marriage  settlement,  and 

idso  the  «£  1,200  upon  my  said  purchased  estates,  devised  to  tmsteei 

•8  aforesaid;  all  these  sums,  being  <£  1,000,  by  settlement|  and 

jElfiOO,  upon  my  purchased  estates,  1  devise  and  wish  my  said 

trustees,  as  soon  as  it  can  conveniently  be  done,  will  divide  among 

all  my  younger  children,  share  and  snare  alike,  (1  mean  b^  such, 

all  of  them  that  do  not  inherit  my  real  estate,  or  have  a  right  so 

to  do),  upon  the  decease  of  my  wife/' 

John  Conway,  at  the  time  of  his  death,  left  Margaret,  his  widow; 
John  Maurice  Conway,  his  eldest  son,  and  heir  at  law ;  the  plaintiffi 
Hob^rtf  Catharine,  Margaret,  and  Jane;  also  Mary  Conzoav, 
Susannah  Conway,  and  Harriet  Conway,  his  younger  childreo,  by 
the  svLid  Margaret,  his  wife. 

Mary  Conway,  in  the  life-time  of  her  mother,  intermarried  with 
Thomas  Edwards,  one  of  the  defendants,  and  died  also  in  the 
life-time  of  tlie  mother ;  Susannah  intermarried  with  John  Lhyd, 
and  they  are  defendants. 

Harriet  Conway  died  in  the  year  1784,  in  the  life-time  of  her 
mother ;  iiaving,  when  of  age,  made  her  will,  and  her  mother 
executrix  thereof. 

Robert  Conway  had  attained  his  age  of  twenty-one  years,  and 
assigned  his  share  of  the  <£  1,000  to  his  mother. 

Margaret,  the  widow,  died  December  1786,  having  made  her 
will,  and  appointed  her  daughters,  the  plaintiffs,  executriJiedi  who 
were  also  the  representatives  of  Harriet  Conway, 

Plaintiffs'  bill  charged,  that  their  portions  were  vested'  iDtereati^ 
at  the  time  of  the  decease  of  their  father  John  Conway,  and  that 
they  are  entitled  to  interest  for  the  same  from  the  time  of  his 
6eifh ;  that  Harriet  Conway  and  Mary  Edwards  who  died  in  the 
life-Ume  of  Margaret  Coizzt^  (surviving  her  husband)  took  trans- 
missible interests,  and  the  plaintiffs  prayed  that  it  m^ht  be  declared 
accordingly. 

An  objection  was  taken  at  the  hearing  by  ^t.  Lloyd,  that  tlie 
trustees  of  the  charge  of  ^1,200,  upon  die  purchased  estate,  who 
[  ^^  ]        ^^^^  ^^  tDSike  the  division  of  tiie«£  1,000,  were  not  before  the 
Court,  although  the  trustees  of  the  term  were. 

But 


in  TKr  fifiotf  Cotn  ot  (SnAJitntr.  1tB$ 


pat  Mr. Mansfield  insistedy  that  tbey  wer6  riot  necessary  parrie^         VtQt* 
being  wbolty  unrnterested,  and  that  th^  te9flat6r  had  not  appointed         >^pv«/ 
to  ttem.  Conway 

Lord  Chancellor  said,  if  he  was  obliged  to  take  any  notice  of  »^a^» 

the«£ly£00,  he  could  not  go  on  without  them  and  the  personal 
representative ;  but,  though  the  will  had  words  referrable  to  them, 
their  concurrence  was  not  necessary. 

'Mr.Manifieldf  for  the  plaintiffs. — ^The  plaintiffs  claim,  under 
the  will,  their  shares  of  the  <£  1,000,  with  interest  from  the  death 
of  their  father  John  Conway. — ^Their  right  depends  on  the  words 
of  the  will,  in  which  the  testator  has  used  words  that  manifestly 
indicate  his  intention,  that  the  division  should  be  made  as  soon 
as  possible,  which  could  not  mean  that  it  should  be  postponed 
to  the  death  of  the  wife.  Tlie  words  must  bear  their  natural 
sensei  and  there  is  nothing  in  the  subsequent  words  to  contradict 
it. 

Mr.  Uoyd  and  Mr.  jdbbot  for  the  defendants. — This  is  a  case 
of  great  consequence,  in  point  of  principle,  though  the  value  iw 
the  present  instance  is  but  small.    This  was  a  settlement  of  the 
wife's  estate,  of  which  she  was  seised  in  fee,  upon  the  husband 
for  life ;  remainder  to  the  wife  for  life ;  remainder  to  the  first  son 
of  the  marriage,  who  had  no  provision  during  the  life  of  the 
mother;  and  the  children,  at  the  death  of  the  father^  were  very 
young.    It  has  always  been  the  course  of  the  Court,  not  to  raise 
portions  for  children  where  they  have  died  young,  even  if   the 
portions  were  to  be  paid  at  twenty-one  or  marriage*     It  could  not 
be  tlie  intention  of  the  testator  that  the  portion  should  be  raised 
for  a  child  of  three  or  four  years  old,  and  that  he  might  file  a  bill 
to  have  the  sum  raised,  though  he  might  afterwards  die  in  the  life- 
lime  of  the  wife.     No  case  of  this  sort  has  come  before  the 
Courts  because  in  these  cases,  the  portions  are,  generally,  raisable 
at  twenty*one  or  marriage ;  but,  certainly,  here  the  children  were 
intended  to  be  in  the  parent's  power.    The  Court  is  very  averse  to        [  270  ] 
raising  portions  upon  reversionary  terms,  because  it  would  be  the 
Obstruction  of  family  estates ;  and  therefore,  in  Stevens  v.  Dethickf 
3  Alk.  39,  Lord  Hardwicke  refused  to  raise  it  in  the  life-time  of 
the  surviving  parent.     Here  the  death  of  the  wife  was,  manifestly^ 
io  oontemplation.    The  words^   '^  I  mean  by  such,  all  of  theni    . 
who  shall  not  inherit,''  render  the  whole  contingent,  as  it  would 
be  impossible  to  ascertain,  till  the  death  of  the  wife,  who  would 
be  the  younger  children.    In  the  mean  time  the  younger  son  might 
become  the  elder,  and  proprietor  of  the  estate ;  and  the  Court 
would  never  raise  it  for  him,  whilst  a  younger  son  had  the  chance 
of  getting  it  back  from  him,  if  he  should  become  the  eldest.  And 
that  argument  applies  to  ail  the  plaintiffs,  as  it  was  in  conte^ 

K  2  plation^ 
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CASBf  Aboued  and  Detkbminbd 

platiotii  at  the  time  of  making  the  settlement,  that  no  part  of 
this  ^1,000  should  go  to  the  owner  of  the  estate;  and  the  testa* 
tor  could  not  mean  that  it  should  be  rai.sed  during  the  life  of  the 
widow,  who  would  take  tlie  whole  profits  for  her  life,  and  the 
son  would  have  no  provision.  In  Reresby  v.  Newland^  *Z  P.  W, 
03,  Lord  Macclesfield  said,  be  would  not  go  a  jot  further  than 
nad  been  gone  before,  and  refused  to  raise  a  portion  upon  a  re* 
versionary  term.  In  Brown  v.  Berkeley,  £q.  Abr.  340,  the  same 
thing  was  determined.  It  is  necessary  there  should  be  a  very  clear 
intention  to  do  such  an  act  of  violence  to  the  estate;  and  the  in« 
tention  here  was,  that  it  should  not  be  paid  till  six  months  after  her 
death ;  at  least  such  confused  words  as  these  do  not  shew  any  in* 
tent  to  raise  it  sooner  than  it  conveniently  might  be,  after  the 
mother's  death.  The  true  construction  is,  that  the  £\fiOO  should 
be  raised  at  the  death  of  the  wife,  and  then,  interest  will  only  be 
payable  from  her  death ;  and  those  children  who  died  in  her  life* 
time^  will  not  be  entitled. 

• 

Mr.  Solicitor-General  and  Mr.  Alexander^  (for  the  defendant 
SO  the  same  interests  with  the  plaintiffs,  being  the.  representatives 
p|  Marjff  who  had  married,  and  died)  observed,  that  the  con« 
atruction  contended  for  by  Mr.  Uoydj  would  be  just  the  same  as 
if  the  testator  had  died  intestate ;  in  which  case,  the  children 
would  have  taken  their  portiona  six  months  after  the  death  of  the 
wife;  or  at  most,  would  only  make  those  six  months  difference,  by 
vesting  the  portions  at  the  death  of  the  mother.  I»  fact,  the 
daughter  who  married,  and  died,  stood  in  need  of  her  portion. 
The  description  is  merely  the  same  as  younger  children ;  that  has 
never  prevented  the  portions  from  vesting ;  the  case  of  Lord  Teyn» 
ham  V.  Webb,  2Ves.  189,  shews  that  the  portion  would  liave 
vested,  though  it  might  be  liable  to  be  devested. 

Lord  Chancellor.  Where  a  man  gives  portions,  charged  oq^  t 
term  to  arise  upon  the  death  of  a  party,  it  shews  that  they  aro  not 
to  be  paid  till  after  the  death  of  that  party,  and  that  though  it  be 
upon  attaining  twenty-one  or  marriage,  yet  that  it  can  only  be 
where  the  term  shall  come  into  existence  («)•    One  would  go  ai 

far 


(a)  Lord  fitfon  hat  remarked,  6Ves. 
d79»  npon  this  passage^  that  upon  look* 
^tng  to  hit  own  brief  in  thit  canse,  and 
lo  other  cases,  he  was  satisfied  that 
Lord  TkurUMt  never  did  express  him* 
aelf  in  tlie  words  here  attriboted  to 
hhn.  Such  doctrine  beUia  contrary  to 
that  of  Lord  Cowper,  Lord  Hafdwicke, 
aad  all  the  cases.  The  determinationt 
wlUcb  preceded  the  present,  to  which 
jnav  be  added  V$ntqf  v.  Barl  Vemy, 
S  Eden,  S6,  are  collected,  9  Fonb.  on 
£^.  199,  in  Mr.  Fciey't  note  to  the  Ewri 


4^  Albemarle  ▼.  Rogen,  f  Vet.  4BU  and 
Mr.  CcsfB  note  to  Butler  v.  Ihmevmlbep 
t  P.  W.  453.  in  the  latter  of  whieh,  it 
has  been  very  correctly  observed,  that 
judges  in  later  times  have  anxiooslr 
sought  for  circumstances  to  distinguish 
the  modem  cases  from  the  early  deter- 
minations in  which  portions  were  raised 
out  of  reversionary  terms.  £t  vide 
Lord  Nortkingi<m*n  obtervatiom  in 
CAohRMde/fy  v.  Mtffriek,  1  Eden,  85. 
Lord  AlvtaUof  alto,  in  the  cate  of  Ledm 
CUnion  Y.  lard  Robert  ^^ynoar,  4Tes. 

4ea, 


IN  THB  HiGM  Court  of  Cmakcbkt. 


f7l 


fir  as  might  be^  upon  the  rule  not  to  press  estates;  but  still  such 
«ii  intention  can  never  be  raised  against  express  declaration.  Here, 
the  settlement  foresaw  that,  during  the  life  of  the  wife«  the  hus- 
band might  die,  and  it  might  be  necessary  to  make  a  provision  for 
children,  and  it  was  intended  to  enable  bim,  in  his  life-timey  or 
after  his  death,  to  advance  the  provision,  and  that  it  certainly  was 
to  arise  after  the  death  of  the  wife :  when  the  original  settlement 
foresaw  this  case,  it  is  in  vain  for  me  to  say,  that  it  is  contrary  to 
the  intention  of  the  settlors  that  the  estate  shall  be  pressed.  Then 
the  question  is,  whether  he  meant  to  execute  it  short  of  the  power; 
but  1  think  it  is  clear  he  meant  to  execute  his  whole  power :  pro* 
bably,  had  it  been  suggested  to  him,  that  by  executing  it  thus,  the 
provision  might,  in  events,  be  to  be  raised  for  other  persons  than 
bis  diildren,  he  might  have  used  some  words  to  controul  it.  With 
respect  to  the  value,  the  construction  must  be  the  same  as  if  it 
was  only  one  year's  produce  of  the  estate.  It  does  appear  he 
meant  to  execute  his  whole  power,  I  should  say  this,  if  thec£l,000 
only  was  in  question ;  but  it  receives  additional  strength  from  the 
«£  1,200  beiilg  given  in  the  same  way ;  I  allow  this  came  from  a 
different  fund,  but  the  frame  of  the  gift  applies  to  both,  and  the 
jC\, 200  was  necessarily  to  be  raised  upon  his  death;  this  therefore 
must  necessarily  be  raised. 

Decreed  for  plaintiffs. 


1791. 


450,  considered  it  clearly  established 
\iy  the  more  modem  cases,  that  the 
Conrt  will  lay  hold  of  any  words  from 
'%phich  it  conld  be  fairly  infeired  that 
It  was  not  the  intention  to  charge  a  re- 
^erftionary  term  with  raising  portions 
id  tbat  manner,  and  that  if  npon  tbe 
c^ontext  of  the  settlement,  any  thing 
could  be  collected  by  whicli  it  mi^ht 
Appear  that  it  could,  not  be  tlie  in- 
dention of  the  parties  to  raise  them  in 
Uat  way,   the  Court  was  extremely 
^MgtT  to  lay  hold  of  that. 

'iliese  cases  afterwards  received  a 
Holland  elaborate  discussion  in  Cod- 
9-Btgt(m  T.  Lord  Folry,  6  Ves.  364.  in 
^rlueh  Lord  Eldon^  in  a  most  luminous 
Jndgment,  declared  the  proper  rule  to 
t>e  that  stated  by  Lord  Talbot^  in  Heb' 
^Uihwaiie  v.  Cartwrighty  Forr.  32.  that 
'Ue  raising  or  not  raising,  most  depend 
%ipoQ  the  particular    penning  of  the 
'^ru8f,and  the  intention  of  tlic  parties 
'<o  tbe    instrument,  taking  it  to  be 
^ffitmA/ueieXhe  intention  upon  the  ge- 
neral roie,  if  there  is  no  tiling  more 
tl^an  a  limitation    to  the  parent  for 
\tfe,  with  a  term  to  raise  portions  at 
tlitageof  tweaty-ooe  or  aiarriageyif 


there  is  nothing  more,  and  the  interests 
are  vested,  and  tiie  contingencies  have 
happened  at  which  the  portions  are  to 
be  paid,  the  interest  is  payable,  and  the 
portions  must  be  raised  in  the  only 
manner  in  which  they  can  be  raised^ 
that  is,  by  mortgage  or  sale  of  the  re- 
versionary term.  His  Lordship  did 
not  think  that  the  Conrt  ought  to  be 
eager  to  lay  hold  of  circumstances; 
the  Court  ought  to  hold  an  equal  mind 
while  construing  the  instrument,  and 
he  could  not  agree  with  what  is  said 
in  Stanley  v.  Slanley,  1  Atk.  549.  that 
very  small  grounds  were  sufficient,  if 
they  are  sufficient  to  denote  the  in- 
tention, they  are  not  small  grounds; 
if  they  are  not  sufficient,  the  Court 
does  not  act  according  to  its  duty  in 
treating  them  sufficient,  thereby  dis- 
appointing the  true  intention  of  the 
instrument.  In  the  subsequent  case 
o^Lydd(my,  Lyi/don,  14  Ves.  566,  Sir 
fr.  Grant  seemed  to  think,  that  if  it 
had  l>een  necessarv  to  determine  the 
question,. tbe.  general  words  tliere  use4 
might  have  warranted  the  raising  main* 
tenances  by  tale  or  mortgage  of  a  re» 
version. 
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L0W8ON  9.  L0W8ON. 

(Upon  exceptions  to  the  Master's  Report.) 

Where  testator  JpRJNCIS  LOfTSON  and  Jlfaiy  his  wife  were  seised  in  fee 
b^fdow  nffkT*  ^f  copyhold  estates,  held  of  ihe  manors  of  Bondgflte,  10 

Eally  execute  it,  Darlington  and  Evemvood,  in  the  county  of  Durham,  and  being 
ut  has  other  ^q  seised,  surrendered  the  same  to  Edmund  Lowson,  brother  of 
SerlrTu  caiTai^  Francis^  in  trust,  to  the  use  of  Francis  for  life,  remainder  to  Mary 
pW,  the  defect  for  life,  remainder  to  the  heirs  of  their  bodies,  remainder  to  the 
or  theexecntion  right  heirs  of  the  survivor  of  them,  wilh  a  power  to  Francis  and 
^iedVthongC*  •3fa/y,  by  deed,  to  revoke,  and  appoint  new  uses, 
where  he  could  By  indenture  dated  IstMarcA,  1742,  duly  executed  under  the 

"^ft^^K^^^  power,  Francis  and  AfoTy  revoked  the  old  uses,  and  appointed 
toe  ^"th/power  ^®  estates  in  trust  for  Francis,  for  life,  remainder  to  Mary  for  life, 
be  shall  be  sup.  '  provided  she  should  so  long  continue  his  widow,  and  after  the  de- 
posed to  have  in-  cease  of  the  survivor,  in  trust,  for  such  uses,  4fc.  as  Francis  should, 
cute  it,  ud  there-  ^y^^^  last  will,  or  by  any  deed,  6^c.  appoint,  of  and  concerning 
fore  the  defect  the  same,  to  and  amongst  the  cJdldren  of  the  said  Frajucis  Lowson, 
•^•Jj^b«  wp-  by  the  said  Mary  his  wife,  and  the  estate  was  to  be  charged  wilh 
^  an  annuity  of  ^20  a-year  for  Mary^  if  she  should  marry  again ; 

and  there  was  a  proviso,  enabling  Francis  and  Mary  to  vary  the 
uses,  by  any  subsequent  deed ;  but  no  such  deed  ever  was  ex.* 
ecuted. 

Francis  Lowson  was  seised  of  other  copyhold  estates,  held  of 
the  same  manors,  which  were  (according  to  the  custom  of  the 
manors)  surrendered  to  trustees,  to  the  use  of  his  {Francises) 
will.  He  also,  after  the  deed,  purchased  other  copyhold  es- 
tates, which  were  surrendered  in  like  manner,  and  was  also,  at  the 
time  of  making  his  wi|l|  seised  of  freehold  and  of  other  copyhold 
estates. 

Francis  Lowson  made  his  will,  dated  14th  September,  }76S, 
duly  executed  to  pass  real  estate,  and  agreeable  to  the  deed  of 
Isi  March,  1742,  and  in  pursuance  of  the  power;  and  thereby^ 
reciting  that  he  had  surrendered  his  copyhold  to  trustees  to  the  use 
.of  his  will,  devised  the  same  to  his  wife  Mary  Lowson  and  others, 
[  S7S  ]  as  trustees,  in  trust  for  the  several  uses  therein  contained,  subject 
nevertheless  to  the  estate  thereinafter  directed  to  his  wife,  of  hit 
messuage  and  malting,  with  their  appurtenances  then  in  his  pos- 
aession,  situate  in  Bondgate,  in  Darlington  aforesaid,  also  to  her 
claim,  forth,  and  out  of  her  own  estate,  by  virtue  of  the  said  set- 
tlement made  thereof  after  marriage,  in  trust,  that  his  trustees,  or 
the  survivors,  S^c,  should,  by  and  out  of  the  rents  and  profits  of 
Ihe  premises,  or  by  sale  or  mortgage,  raise  and  pay  to  his  sons 
(enumerating  them)  and  to  his  grandson  Wardale  Lowiom,  £500 
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each,  as  they  should  attain  the  age  of  twenty-one,  with  inter^t 
from  his  death,  also  to  raise  £300  among  his  children,  or  his 
grandson  Francis  Perking,  as  his  wife  should  appoint,  then  to 
permit  his  wife  to  take  the  rents  for  life,  and  after  her  <lecease,  to 
pay  an  annuity  to  his  eldest  son  Francis,  and,  subject  thereto,  to 
his  second  son  Neuhy,  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over. 

The  bill  was  filed  to  establish  this  will,  and  for  other  purposes. 

The  defendant  Young  Lowson,  by  his  answer,  insisted  that  this 
will  was  not  a  good  execution  of  the  power. 

At  the  hearing,  it  was  referred  to  the  Master  to  take  the  several 
accounts,  and,  among  other  things,  to  enquire  as  to  the  customs 
of  the  manors,  and  whether  the  will  passed  the  estates  comprized 
in  the  settlement.  Tlie  Master  had  reported,  that  the  will  passed 
the  estate  in  the  settlement. 

To  this  report,  exceptions  were  taken. 

Mr.  Solicitor-General,  in  support  of  the  exception,  contended, 
that  the  will  was  not  intended  to  pass  the  copyhold  comprized  in 
the  settlement,  and  which  was  the  subject  of  the  power.  If  tlie 
words  of  the  will  can  be  satisfied  by  other  property,  the  Court  will 
not  presume  the  testator  meant  to  execute  bis  power.  He  has 
given  the  property  to  persons  who  are  not  the  objects  of  the  power, 
which  is  confined  to  children,  whereas  he  has  given  the  inheritance 
to  his  grandson,  and  has  excluded  one  of  his  sons,  Francis,  (to 
whom  he  has  only  given  aUfannuity)  who,  according  to  the  power, 
could  not  be  excluded. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Ray,  contended,  in  sup- 
port of  the  Master's  report,  that  the  will  intended  to  pass  the 
estates,  which  were  the  subject  of  the  power.  The  testator,  in 
the  beginning  of  the  will,  refers  to  the  power,  which  could  apply 
to  no  other  estates,  he  makes  his  will  in  "  pursuance  of  the 
power,"  he  could  not  have  used  the  words  "  subject  to  the  estates 
therein  after  devised  to  his  wife,"  had  he  meant  any  estates,  but 
those  which  were  the  subject  of  the  power.  He  certainly  must 
have  had  these  estates  in  contemplation,  though  he  speaks  of  them 
as  his  own  estates. 

Lord  Chancellor  said,  that  general  words  of  gift  will  apply  to 
a  power,  where  the  testator  could  not  give  the  property,  other- 
wise than  by  virtue  of  the  power,  but  words  of  gift  do  not,  in 
general,  apply  to  the  execution  of  a  power.  In  the  beginning  of 
Uiis  will,  the  testator  means  to  dispose  of  his  own  estates,  in  op- 
position to  his  wife's,  which  he  calls  her  own  estates,  which  con- 
trasts the  two.  If  he  meant  this  as  an  execution  of  his  power, 
be  must  have  supposed  ibe  power  extended  to  a  disposition  to 
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1791  •         grand-children.    If  this  was  to  be  held  an  execution  of  the  poweri 
w>/w         it  would  be  beyond  any  of  the  cases  (a). 

^^^*  Exception  allowed. 

(a)  The  doctrine  opoo  this  tobject  ii  collected  in  a  note  to  Ainimn  v.  E^ 
nutt^  ante,  vol.  iU  197. 


^oi|*»  Frske  V.  Lord  Babrinoton  and  Others. 

litb  Jv/y. 

By  letUement  of  "RY  indenture  quinquepartitef  dated  6th  March,  17 12,  and  made 

i7i«,  a  hoose  •*-•  between  Thomas  jFreke  and  Elizabeth  his  wife,    WiUiam 

SSmanbf Sf  h!  ^^^*^'.  brother  of  the  said  rAomei5  Fre*e,  and  Bai/fe  Fteke,  son 

was  settled  upon  and  heir  apparent  of  said  WiUiam  Freke,  of  the  first  part ;  May^ 

the  settlor's  nard  Colchester  and  Arttie  his  wife,   of  the  second  part ;    John 

wSliiirdeJ'to  the  -f^'*^*^  »"^  Bartholomew  Beale,  of  the  third  part ;    Sir  Thoma$ 

first  and  other  Clark  and  'Thomas   Harris,  of   the    fourth    part;    and   Henry 

tons  in  tall,  With  Southhy  and  Henry  Colchester,   of  tlie  fifth  part,  made  previous 

ow^By?^^^^^^  ^^  ^^^  marriage  6i  Tlavffe  jFreke  Biid  J nne  Colchester ;  Thomas 

tore  in  i7Sf,  the  JVeAre  and  Elizabeth  his  wife,  William  Freke,  and  Rauffe  Freke, 

brother  of  the  released  to  the  trustees  of  the  third  part,  the  manor  of  Hanmng* 

!^^fi'  JUVlfAt^*  ton,  to  the  uses  thereinafter  mentioned ;  and  covenanted  to  levy  a 
remainder  01  tne    /%•«  ii*«  .  ■  »       i» 

manor  upon  his      nne,  m  order  to  make  the  said  trustees  tenants  to  the  praape,  for 

aon  (nephew  of  suffering  a  recovery,  to  enure  to  the  following  uses;  as  to  a  mes« 
Uor?"'  *^''  ®"®Se  called  Batson\  &c.  to  hold  to  the  use  of  the  said  Raufe 

for  life,  [  ^'^  ]  Freke  for  life,  sans  waste;  remainder  to  Jnne  Colchester  for  life, 
remainder  to  H^.  for  her  jointure,  in  lieu  of  dower;  remainder  to  the  trustees,  to 
his  first  son,  (then  preserve  contingent  remainders;  remainder  to  the  trustees  of  the 
inainder  to  his  first  fourth  part,  for  five  hundred  years;  remainder  to  the  trustees  of 
and  other  sons  in    the  fifth  part,  for  one  thousand  years ;  remainder  tp  the  first  and 

uii^wM  cre^tc*d  ^^*'^*'  '^"®  ^^  Kauffe  Freke,  in  tail  male ;  with  remainder  to  J%o- 
by  this  deed  to      ^os  Freke  in  tail  male ;    and  as  to  the  said  manor,  and  other  the* 

raise  «f  4,000  for  lands,  8ic.  whereof  no  use  was  before  declared,  to  secure  ;£dOO 
the  davghters  of 

W.  and  there  was  a  provUo  in  the  deed,  Uiat  in  case  W.  or  snch  one  who  should  come  into 
possession  of  the  manor  should,  within  seven  years,  convey  B.  to  the  same  uses  as  the  manor 
¥raa  limited,  he  should  have  a  power  of  malcin^c  a  jointure ;  but  if  he  should  refuse  or 
neglect  so  to  do,  all  the  u$e$  limiied  of  the  manors  subsequent  to  his  estate  for  life,  should  ceamg 
there  was  also  a  proviso  by  which  IV,  was  entitled  to  make  leases,  for  the  benefit  of  hia 
danjditeri  or  younger  sons. 

W^  F*  the  grandson,  took  possession  of  B.  and  afterwards  of  the  manor,  and  lived  several 
jeare,  hot  did  not  settle  B,  to  tlie  uses  of  the  deed  o^l7«f ,  but  snfiered  a  recovery  of  it, 
and  disposed  of  it  by  will;  and  did  not  execute  the  power  of  jointuring,  but  ebarged  the 
term  with  ^4,000  ibr  hi«  daughters,  and  executed  the  power  of  leasing  for  their  beuSSt. 

The  bUl  was  to  have  B,  conveyed  to  the  uses  of  the  deed  of  I7«t,  or  to  have  the  leases 
declared  void,  and  the  execution  of  the  power  bad ;  or  ibr  a  compensation  to  the  amonot 
of  the  charses  on  the  manor  of  //. 

His  Honour  held,  that  this  was  not  a  case  of  election ;  and  that,  as  upon  neglect  of 
settling  B,  to  the  same  uses,  only  the  estate  subsequent  to  fV,  *s  estate  for  l\fe  were  made  vM^ 
and  the  powers  (tb<»ogh  f  ubsequeot  in  the  order  of  the  deed)  were  aaneied  to  the  estate  fbir       .  -^ 
ttfcy  the  ezecntion  thereof  ought  not  to  be  set  aaid(S. 
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a  year  to  the  said  Elizabeth,  wife  of  Thomas  Freke,  for  life^  and, 
subject  thereto^  to  said  Thomas  Freke  in  tail,  remainder  to  fVil" 
Uam  Freke  in  tail,  remainder  to  Rauffe  Freke  for  life,  sans  waste ; 
remainder  to  trustees  to  preserve,  &,c. ;  remainder  to  his  first  and 
other  sons  )ki  tail  male :  and  as  to  all  the  premises,  after  the  seve- 
ral uses  before  declared,  to  William  Freke,  in  tail  general,  remain- 
der to  the  right  heirs  of  Rauffe  Freke ;  and  the  trusts  of  the  live 
hundred  years  term  were  to  raise  portions  for  the  younger  children 
af  the  marriage,  to  raise  j£2,000  if  but  one  such,  younger  child, 
and  ;£3,000  if  two  or  more,  equally  to  be  divided :  and  the  trusts 
of  the  one  thousand  years  term,  were  for  purposes  which  never 
took  effect. 

Hie  fine  and  recovery  were  levied,  and  suffered,  and  in  1721 
Thomas  Freke  died  without  issue ;  whereby  William  Freke  be- 
came tenant  in  tail  in  possession  of  the  manor,  8cc.  of  /fa/i- 
ninsion.     . 

By  lease  and  release,  dated  17th  and  18ih  October,  170.9,,  be- 
tween William  Freke,  of  the  first  part,   Thomas  Harris  and  John 
Higham,  of  the  second  part,  Henri/  Freke  and  John  Hipp^ly, 
of  the  third  part ;    William  Freke  conveyed  the  manor  of  Han* 
mngton  (except  liatson^s),  to  make  them  tenants  to  the  pracipe 
in  a  common  recovery,  to  enure  to  the  use  of  said  WUliam  Freke 
for  life,  sans  waste  ;  remainder  to  trustees  for  five  hundred  years, 
amf  subject  thereto  to  the  use  of  Rauffe  Freke  for  life,  sans  waste, 
remainder  to  trustees  to  preserve,  8cc.  remainder  to  William  Freke, 
0OB  of  said  Rauffe  Freke,  and  grandson  of  said  William  Freke, 
for  life,  remainder  to  trustees  to  preserve,  &c. ;    remainder  to  first 
and  other  sons  of  William  Freke  the  grandson,  in  tail  male ;  re- 
mainder to  the  second  and  other  sons  of  Rauffe  Freke,  in  tail  maicT^ 
remainder  to  Thomas,  another  son  of  William  Freke,  party  thereto, 
in  tail  male ;   remainder  to  John,  another  son  of  William  Freke, 
party  thereto,  for  life,  sans  waste  (who  was  the  father  of  the  plain- 
tiff), remainder  to  trustees  to  preserve,  &c. ;  remainder  to  his  first 
and  other  sons  in  tail  male ;  with  like  remainders  to  Robert  Freke, 
another  son  of  William  Freke,  for  life,  and  his  first  and  other  sons 
in  tail  male ;  remainder  to  the  right  heirs  of  Rauffe  Freks :    and 
the  trusts  of  the  five  hundred  years  term  were  declared  to^e,  that 
the  trustees,  or  the  survivor  of  them,  or  the  executors,  8cc.  of  such 
survivor,  should  raise  and  pay  any  sum  not  exceeding  ;£2,(X)0,  for 
the  benefit  of  the  younger  children  of  the  said  William  Freke,  or 
for  such  purposes  as  he  should,  by  deed,  appoint ;  and  on  further 
trusts,  to  raise  and  pay  any  sum  not  exceeding  £3,000,Jbr  the 
daughters  and  younger  children  of  said  Rauffe  Freke,  son  of  said 
William,  in  such  proportions,  manner,  and  form,  as  tlie  said 
Rauffe.  Freke,  by  deed  or  will,  executed  in  presence  of  three  wit- 
oesaes,  should  appoint;   and  for  want  of  such  direction,  only 
£2flO0  ahould  be  rmed-out  of  the  term  for  said  younger  childreii| 
e^pially  to  be  divided  between  them  :v  And  the  term  was  declared 

to 


1791. 


Frkkb 

Lord 
Baeringtov* 


[276] 


/•a: 


y 


179  CaSBS  AroUED   ANH   DsTlCRMIIfEO 

179 !•         ^^  ^  on  further  trust,  to  raise  a  sum  not  eitceeding  .£4,000,  for 

^-^/-^  the  daughters  and  younger  sons  of  William  Freke,  the  grandson,  io 

FaiK*  such  proportions,  manner,  and  form,  after  the  death  of  William 

j2i^  Freke,  party  thereto,  and  Rauffe  Freke,  either  in  the  life-time,  or 

B^AJuunoToii*     after  the  death  of  said  William  Freke,  the  grandson,  as  he  should, 

by  deed  or  will,  executed  and  attested  by  three  witnesses,  direct 
or  appoint ;  and  for  want  of  such  direction  or  appointment,  then 
only  £S,QOO  should  be  raised,  equally  between  them.  In  which 
said  indenture  of  release,  is  a  proviso,  '^  that  in  case  said  William 
Freke,  the  grandson  of  said  William  Freke  (or  his  elder  or  only 
son,  in  case  of  his  death),  or  such  other  son  of  Rauffe  Freke^  son 
of  said  William  Freke,  in  case  of  the  death  of  William  Freke 
the  grandson,  and  all  the  issue  male  of  his  body,  or,  in  case  of  his 
[  S77  ]  death  without  issue  male,  the  person  who  shall,  for  the  time  be- 
ing,  be  the  elder  or  only  son  of  Rauffe  Freke,  son  of  said  Wil^ 
Ham  Freke,  and  who  shall  live  and  come  first  to,  and  attain  twen- 
ty-one years,  and  be  entitled  to  the  possession  and  freehold,  or  a 
greater  estate,  of  and  in  the  said  manor,  &c.  so  released  and 
confirmed  by  virtue  of  the  limitations  thereinbefore  contained, 
should,  within  seven  years  after  attaining  that  age,  in  case  said 
Rauffe  Freke  and  June  his  wife  should  both  of  them  die  within 
that  time,  otherwise,  as  soon  as  legally  and  effectually  could  be 
done,  after  the  death  of  the  said  Rauffe  Freke,  son  of  said  fPt/- 
Ham  Freke,  and  Anne  his  wife,  and  the  death  of  the  survivor,  by 

Sod,  valid,  and  effectual  conveyances  and  assurances,  to  the  good 
ing  of  the  said  Thomas  Freke,  son  of  William  Freke,  or  auch 
other  son  or  sons,  or  grandsons  of  said  William  Freke,  or  such 
other  person  or  persons,  to  whom  said  manor,  &c.  thereby  in- 
tended to  be  released,  immediately  before  the  execution  of  said 
indenture,  stood  limited,  and  would  have  descended  in  case  said 
Raiffe  Freke,  son  of  said  William,  vluA  Anne,  \^ere  both  dead 
witliout  issue;  well  and  sufficiently  convey  and  assure  all  said 
excepted  premises  so  limited  in  jointure  to  said  Anne  for  her  life, 
as  aforesaid  {viz.  the  estate  called  Batson\  &c.),  to  such  and  the 
same  uses,  or  as  near  thereto  as  might  be,  as  the  said  manor,  &c. 
Stood  thereby  limited  unto,  subsequent  to,  and  in  remainder  after 
the  estate  hereinbefore  limited  to  said  Rauffe  Freke,  son  of  said 
William  Freke,  the  grandfather,  for  the  life  of  said  Rauffe  Freke, 
and  should  at  the  same  time  deliver  one  or  more  parts  of  such 
conveyances  to  said  Thomas  Freke,  son  of  said  William,  or  such 
other  younger  son,  or  grandson  of  said  William  Freke,  or  such 
other  person  to  whom  said  manor,  &c.  immediately  before  theexe- 
eution  of  these  presents,  stood  limited,  and  would  have  descended 
iu  case  said  Rauffe  Freke,  son  of  said  William,  and  Anne  Freke, 
were  both  dead  without  issue ;  then  it  should  be  lawful  for  the 
Slid  WUliam  Freke  the  grandson,  &c.  after  making  and  creating 
auch  conveyances  of  the  said  excepted  premiMe  as  aforesttd,  fo  !»• 
iDit  any  part  of  ih#  pfemises  by  mmy  of  joinciirelbr^any  w6inui  be 

should 
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^houM  iiitiTy»  not  exceeibig  £100  for  every  £\filOO  be  ttould         M^}. 
itceive  for  a  portioa.    Provided  also,  that  in  case  the  said  Wit*  vv^ 

^am  Freke,  the  grandson  of  said  IVUliam  Freke^  or  his  elder  or         Faaaa 
only  son  (in  case  of  his  death),  or  such  other  sou  of  said  WilHam  j^ 

Frekc,  iu  case  of  the  death  of  said  Wiiliam  the  grandson,  and  all  his    AAaaiNOToa. 
issue  male,  and  in  case   of  his  death  without  iiisue  male,  who        r  273  l 
should,  for  the  time  being,  be  elder  or  only  son  of  said  Rauffe 
Freke,  and  who  should  come  first  to,  and  attain  twenty-one  years, 
^id  be  entitled  to  4he  possession  and  freehold,  or  a  greater  estate, 
of  and  in  the   said  manor,  &ic.  by  virtue  of  the  limitations  therein 
contained,  should,  for  seven  years  after  he  or  they,  or  such  of 
them  as  should  live  to   twenty-one,  and  be  entitled  as  aforesaid, 
should  refuse  or  neglect,  by  good  conveyances,  to  the  approbation 
of  said  Thomas  Freke,  son  of  said  fVil/iam,  or  such  other  son  or 
sons,  or  grandsons  of  said  William  Freke,  or  such  other  person 
to  whom  said  manor,  ^c.  stood  limited,  and  would  have  descended 
in  case  Rauffe  Freke,  son  of  said  William,  and  Amie,  were  both 
.dead  without  issue  male,  to  settle  and  convey  all  said  thereinbefore 
excepted  premises  so  limited  in  jointure  to  said  Anne  for  her  life, 
to  such  and  the  same  uses,  or  as  near  thereto  as  might  be,  as  said 
manor,  4rc.  thereinbefore  mentioned  to  be  thereby  released,  were 
and  stood  limited  unto,  subsequent,  and   in   remainder  after  the 
states  thereby  limited,  to  said  Rauffe  Freke,  hx  the  life  of  the 
said  Rauffe  Freke,  and  to  deliver  one  or  more  part  or  parts  of 
such  conveyances,  to  said  Thomas  Freke,  son  of  said   William, 
as  to  such  other  younger  son  or  sons,  or  grandsons  of  said  William 
Freke ;  or  to  such  other  person  to  whom  said  manor,  ^c.  imme^ 
diateiy  before  the  execution  thereof,  stood  limited,  and  would  have 
descended  in  case  said  Rauffe  Freke  and  Anne  bis  wife  were  both 
4iead  without  issue  male ;  or  in  case  said  William  Freke,  the  grand- 
son, diould  make  a  jointure  to  any  wife  out  of  said  manor,  Sfc,  or 
any  part  thereof,  for  more  than  £100  per  annum  for  every  £1,000 
he  should  receive  as  a  marriage  portion,  or  should  not  apply  and 
pay  such  portion  or  portions,  in  discharge  of  the  monies  to  be  by 
ihe  said  William  Freke,  or  the  said  Rauffe  his  son,  directed  to  bi 
laised  by  virtue  thereof,  by  and  out  of  the  said  term  of  500  years, 
or  so  much  of  the  said  marriage  portion  as  would  be  sufficient  to 
dischaige  tlie  same ;  then  and  from  thenceforth  all  and  every  the 
^uses,  estates,  limitations,  and  appointments,  therein  and  thereby 
liefore  limited  or  appointed,  of  said  manor,  6fc.  which  were  and 
Has  subsequent  to,  and  in  remainder  after,  the  estate  thereinbefore 
iimiled,  to  the  use  of  said  William  Freke,  the  grandson,  for  hit 
iife,  should  cease  anddetei'mine;  and  in  such  case,  said  manor, 
fsc*  should  immediately  after  the  death  of  William  Freke,  the  grand- 
#on,  and  determination  of  the  estates  and   uses  thereby  limited 
and  appointed,  which  were  precedent  thereto,  remain  and  be  ii*- 
snited  to  ibe  nse  of  such  person  or  persons,  and  for  such  estatei, 
4pc*  P8  the  said  manor,  tfc*  immediately  before  the  execution  tbape^ 

of. 
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1791*  ofy  stood  limited,  and  would  have  descended,  in  case  the  said 

^T"^^  Itaufe  Freke  and  jinn  his  wife  were   both   dead  without  issue 

\  male/'    'I'here  was  also  a   proviso,  that  WiUiam  Freke  might, 

Lord  at   all   times  during  liis  life,   make   any  leases  of  such  of  the 

BABRi>«toK*    premises  as  were  or  had  been  leased  for  lives,  to  all,  every,  or 

'  any  of  the  daughters  or  younger  sqns  of  the  said  lyUliam  Frektf 

the  grandspn,  or  any  person  or  persons  he  should  think  fit,  for 

three  lives,  or  for  any  number  of  years  determinable  upon  three 

lives,  with  or  without  impeachment  of  waste,  so  as  the  usual  and 

accustomed  rent  should  be  reserved.     It  was  also  made  lawful 

to  the  persons  who  should  be  in  possession,  to  make  leases  of  the 

copyhold. 

By  virtue  of  this  indenture,  William  Freke  entered  and  enjoyed 
the  manor  of  Hannington  for  life,  and  Raitffe  Freke,  during  the 
life  of  his  father,  held  and  enjoyed  Batson'a  house,  mentioned  in 
the  indenture  of  1712,  and  excepted  in  the  hidenture  of  1722,  and 
upon  the  death  of  his  father,  also  entered  upon  and  enjo\ed  the 
manor  of  Hannington  till  his  death.  Jnne,w'\fe  of  Rauffe  Freke^ 
died  in  his  life-time,  and  he  died  about  1757  iutestate,  leaving 
William,  bis  only  son,  and  four  daughters. 

William  Freke,  the  grandson,  entered,  and  took  possession 
of  Batsons,  in  the  indenture  of  1712  mentioned,  and  excepted 
in  that  of  1722,  and  also,  by  virtue  of  the  said  deed,  entered 
upon  the  said  manor  of  Hannington^  and  enjoyed  the  same  till 
bis  death  in  1782,  but  did  not  comply  with  the  terms  in  tliese 
deeds,  of  settling  Batson'a  to  the  uses  in  that  deed,  but  suffered  a 
recovery  of  Batson^s,  and  declared  the  use  tliereof  to  be  to  himself 
in  fee. 

William  Freke,  the  grandson,  by  deed  of  appointment,  dated 
19th  February^  1782,  charged  the  term  of  Ave  hundred  years,  with 
payment  of  •£4,000,  with  interest  at  £d  per  cent.,  to  his  two 
daughteis  Mary  and  Fanny ^  at  their  ages  of  twenty-one  or  mar* 
riage,  with  benefit  of  survivorship. 

Jfilliam  died  in  November,  1782,  without  legitimate  issue  male^ 
leaving  said  Mary  aiid  Fanny,  aucf  an  illegitimate  son.  Knightly 
t'reke. 

Thomas,  second  son  of  William  Freke,  the  grandson,  died  in 
January,  1768,  without  issue:  ^ud  John,  the  next  son  of  said 
William,  died  in  September,  1761,  leaving  plaintiff  his  only.son^ 
[  280^]  and  by  death  of  Rauffe  Freke  without  issue  male,  plaintiff  became 
tenant  in  tail  in  possession  of  tlie  manor  of  Hannington,  and  i$ 
now  in  possession  tliereof. 

William  Freke,  the  grandson,  made  his  will,  and  after  chargii^ 
bis  real  and  personal  estate  with  payment  of  his  debts,  devised 
the  lands  in  Hannington,  which  were  settled  upon  his  late  mother 
as  a  jointure  (and  which  plaintiffs  charged  to  be  Batson^s),  lo 
Lord  Barrington  and  others,  for  five  himdred.  years,  io  trus^  hf. 
Mile  or  inortfBfei  to  jraiae  £lfiOO  for  esicb  of  his  daughters  et 

twenff^ 
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twenty-one,  with  maintenance  in  the  mean  time ;  he  gave^  tbe 
residue  of  the  rents  of  the  estate  to  his  wife  during  widowhood, 
and  if  she  married  again,  only  one-third  for  life,  and  after  the 
determination  of  the  term,  he  gave  the  premises  to  his  son, 
Knighitif  Frekcy  for  life,  with  remainder  to  trustees,  and  remainder 
to  his  tirst  and  other  sons. 

While  William  Freke,  the  grandson,  was  in  posse5!sion  of  the 
estate  of  Hannington,  he  granted  several  leases  to  William  Cole, 
-for  the  lives  of  Knightly  Freke,  Mary  and  Fanny  Freke,  at  low 
rents  and  nominal  fines,  m  trust  for  his  said  children. 

The  plaintiff,  as  next  tenant  in  tail,  filed  the  present  bill,  claim* 
ing  Batsons  in  specie,  and  demanding  to  have  Batson^s  conveyed 
to  the  use  of  the  deed  of  1722  (upon  the  principle  of  election),*  or 
to  have  the  leases  declared  void,  and  the  execution  of  the  powers 
bad,  or  to  have  a  compensation  to  the  amount,  in  value,  of  the 
charges  and  the  leases  made  upon  Uannington  estate. 

yir,  Lloyd  and  Mr.  Cox,  for  the  plaintiff,  insisted,  that  this  was 
a  case  of  election;  that  the  deed  of  1722,  imposed  a  condition 
upon  William^  the  grandson,  to  settle  Bat8on\  for  the  purpose  of 
uniting  that  estate  with  Hannington,  limiting  both  in  the  male  line, 
with  remainder  over  to  the  plaintiff. 

That  William  had  taken  the  whole  on  that  condition,  and  by 
faking  it,  had  acquiesced  therein,  and  had  bound  himself  to  perform 
il;  that  not  having  performed  it  himself,  the  defendants,  as 
volunteers,  are  bound  to  perform  it  now;  and  should  therefore 
convey  Batson^a  to  the  plaintiff,  according  to  the  limitations  of  the 
deed  of  17^2,  or  cy  pres;  that  William,  the  grandson,  had  in  fact 
elected  to  take,  appeared  clearly  from  the  execution  of  the  ap- 
pointment of  1782,  reciting  the  power  given  him  by  the  deed  of 
1722,  and  that  he  could  not  elect  to  take  the  benefit,  without 
taking  the  burthen.  But  that  if  there  Was  any  doubt  whether  he 
knew  that  he  was  bound,  or  that  he  meant  to  bind  himself  by 
accepting  the  benefit,  to  con\ey  Batson\  though  this  might  reKeve 
Batson'B  from  any  specific  lien,  yet  that  the  charges  made  upon 
the  Uannington  estate  ought  to  be  transferred  to  Batson\  or  that 
compensation  ought  to  be  made  out  of  the  assets  real  or  personal 
of  nilliam,  th^  grandson,  to  the  plaintiff,  for  the  charges  thrown 
Bpon  HanningtoHj  by  the  leases  and  portions,  contrary  to  die 
intetition  of  lyilliam,  the  grandfather,  and  contrary  to  the  equity 
of  the  case.  They  cited  Streatjield  v.  Streatjield,  Forr.  176; 
Earl  of  Northumberland  v.  Earl  of  Jylefford,  Amb.  540(a); 
Frank  v.  Standish,  (ante,  vol.  i.  p.  588,  n.) ;  Starkey  v.  Starkey, 
I0(b  June,  1777,  before  hord  Bathurst;  Lord  Beaulieu  v.  Lord 
Cardigan,  6  Bro.  P.  C.  232,  which  they  said  was  disapproved  by 
Lord  Thurlow  (fi). 

umberl0Md  yr.Maramii  qf  Grtoihy,  and 
Buirieki  v.  Broadkiini,  ante,  sa.  acc«. 
ffahi  V.  mUci,  iVet.  Jan,  SS5. 

That 
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Lord 
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(#)  1  Eden,  489,  npm.  Earl  qf  North' 
Mmbtritmd  v.  Marqwu  qf  Granby, 

{k)  At  to  thb,  see  the  Edito^*!  nple 
IS^Um  above  cate  at  the  £eH  tf  N^k- 
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1791*  Tlmt  if  it  was  to  be  considered  as  a  case  of  conditioii,  atid  not 

w-v«^  of  election,  that  the  intention  of  the  deed  was,  that  the  diarge^ 

Faaaa         should  not  take  place ;  for  that  though  they  were  charged  upon 

^^  a  term,  which  was  created  prior  to  WilKam^s  estate  for  life,  yet 

lUaauiflTov*    not  being  raisable  till  after  the  death  of  William^  the  grandson, 

the  charge  must  be  considered  as  an  use  subsequent  to  the  life 
estate* 

Mr.  Mitfordy  Mr.  Graham^  Mr.  Simeon,  and  Mr.  Kin^,  for 
the  defendants,  insisted,  that  this  was  a  plain  conditional  liniitation 
of  HanniiigtoH  estate  to  William,  the  grandson,  and  his  issue  male, 

SKMi  condition  of  William  suffering  a  recovery  of,  and  settling 
aisoH^s  within  seten  years ;  but  on  non-performance  of  that 
condition,  William  was  to  have  no  power  of  jainiuring,  and  the 
jestate  was  to  go,  after  the  death  of  William,  to  the  plaintiff,  or 
such  person  as  would  have  been  entitled  in  case  William  had  been 
dead  without  issue  male. 

That  it  could  not  be  a  question  of  election,  because  in  all  cases 
of  that  kind,  tboogh  a  condition  was  expressed  or  implied,  no 
forftikuft  or  alternatice  is  expressed;  on  which  ground  it  b,  that 
[  888  ]  the  party  electing,  or  some  one  claiming  under  him,  muU  do  ike 
thing,  or  make  recompence  for  not  doing  it. 
-  Kit  in  cases  of  condition,  the  penalty  on  non-performance  of 
the  oondition  is  specified,  and  in  cases  of  conditional  limitatiob, 
the  estate  given  upon  the  coudiiion  is  limited  over  on  nort-perform* 
etnce. 

That  all  the  cases  cited,  except  that  of  Lord  BeauKeu  y.  Lord 
Cardi^tt,  were  clear  cases  of  election,  and  that  case  was  a  clear 
conditional  limitation  the  estate  t>eing  limited  over  upon  default 
of  the  devisee's  settling  the  estate  within  a  limited  time,  which  was 
never  done.  For  which  reason  the  House  of  Lords  reversed  Lord 
Horthin^tor/s  decree :  and  that  in  Butricke  v.  Broadhurst,  (ante, 
p.  88,)  It  did  not  appear  that  Lord  Thurlow  had  disapproved  of 
the  decision  in  the  House  of  Lords. 

That  the  leases  were  all  made  pursuant  to  the  powers;  and 
.  if  not,  they  ought  to  bring  ejectments,  and  tiy  the  question  at 
faiw. 

That  the  charge  of  the  £4,000  was  made  by  deed,  in  tbe  lifiB- 
time  of  William,  the  grandson,  though  not  raisable  till  after  bb 
death,  and  that  if  William  had  had  a  son,  tenant  in  tail,  and  they 
-kad  suffered  a  recovery,  it  would  have  let  in  the  charge  as  prter 
to  the  life-estate  of  William ;  that  this  was  not  only  the  letter,  bat 
the  spirit  of  the  deed;  for  the  objects  of  the  deed  of  1788,  were 
■  twofold  and  distinct,  the  one  to  provide  for  the  younger  children 
of  Rauffe,  and  William,  the  grandson,  at  all  events,  the  other  to 
unite  the  two  estates  in  the  male  line :  the  latter  to  bd  enforced 
by  taking  away  the  contingent  power  of  jointuring,  and  the 
continuance  of  the  estate  in  the  male  line  of  William  the  grand- 
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HiBt  B  contraiy  constniction  woold  lead  to  this  absurdity,  that         179K 
William^  the  bn«oker  of  the  condition,  might  keep  the  estate  for  v*v^ 

bis  life,  though  he  should  live  forty  or  fifty  years  beyond  the  seven         FaiBB 
years  iiniited  for  settling  Batsoris  (which  by  the  deed  of  1722,  he  |^*|^ 

ought  clearly  to  do),  and  yet  the  portions  of  the  younger  children  Barrinotov« 
of  fVillidm  would  be  forfeited;  not  only  so,  but  the  portions  of 
the  children  of  Rauffe  would  also  be  forfeited,  though  they  were 
directed  to  be  paid  after  the  deatli  of  Rauffe  and  his  wife.  That  [  £83  ] 
they  were  charged  on  the  same  term  with  the  portions  to  the 
children  of  fVilUam^  and  that  tliere  was  a  power  given  to  raise  the 
jiortions  of  fVillianC^  younger  children  in  his  life,  if  he  should  so 
choose.  That  it  was  not  probable  IVilliam,  the  grandfather,  should 
mean  to  defeat  them,  as  charges  subsequent  to  IVilliam's  life  estate, 
when  he  had  given  a  power  to  raise  them  in  fVilliam*s  life-time^ 
liad  charged  them  upon  a  term  prior,  and  had  at  all  events  given 
Ihem  £SfOOO,  charged  upon  that  term,  in  case  Williwn  should  not 
•lecute  his  power  to  charge  •£4,000. 

That  if  William^  the  grandson,  had  left  issue  male,  it  would  ba 
fery  extraordinary  for  the  plaintiff  not  only  to  demand  Hannington 
as  forfeited,  but  also  Baison's,  where  the  express  condition  was, 
that  only Hanningion  should  go  over;  and  that  the  accident  of 
William's  leaving  no  issue  male,  which  had  drawn  the  sting  of  the 
eoodition,  should  make  any  difference  in  the  construction  of  the 
proviso  in  the  deed  of  1722.  If  the  condition  became  impotent. 
It  was  not  the  fault  of  William^  the  grandson. 

That  as  to  the  having  elected  (supposing  it  a  case  of  election) 
there  was  no  evidence  of  it ;  for  the  execution  of  the  power  given 
by  the  deed  of  1722,  might  be,  and  in  fact  was,  under  a  conviction 
that  he  had  a  right  to  charge,  without  subjecting  any  thing  but  the 
estates  subsequent  to  the  life  interest,  to  forfeiture,  for  not  conveyer 
log  pursuant  to  the  deed  of  1722. 

That  as  to  compensation,  none  was  due,  for  William,  die  grand* 
son,  bad  done  no  more  than  he  had  a  right  to  do. 

This  day  his  Honour  gave  judgment. 

The  Master  of  the  Rolls  stated  the  case,  and  went  on  to  the 

following  effect : — The  bill  iusists,  that  William^  who  was  tenant 

in  tail  of  Batton*s,  should  make  ao  election  of  liauningto^  or 

renounce  all  advantage  under  the  deed,  and  that  William  was 

bonnd  to  conform  to  all  the  use»  of  the  deed  of  1742,  under 

y>hich   he  claimed.     It  is  now  settled  that  no  man  can  claim 

under  a  deed  or  a  will,  without  confirming  the  instrument  under 

which  he  cisums ;  therefore  William  could  not  be  entitled  to  take 

any  benefit  of  tlie  settlement  of  1722,  without  confirming  that 

lettlement.     It  is  contended,  that  he  has  made  his  election  to        [  284  ] 

abide  by  the  deed  of   ]  722 :   but  I  cannot  say  that  he  has  done 

enough  to  make  an  election ;  on  the  contrary,  be  has  refused,  for 

he  has  suffered  a  recovery  to  give  the  estate  another  course.    Then 

the 
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the  questions  are,  whether  fFtV/tam  was  bound  to  give  up  all  beiie6t 
of  the  deed  of  1722;  and  whether  the  powers  which  he  has  exer- 
cised are  improperly  exercised ;  ^and  whether  the  person  who  now 
claims  has  a  right  to  a  compensation.     The  6rst  question  is,  wliat 
William  Freke^  the  settlor,  intended,  as  to  Hanniuglon ;  he  had  a 
right  to  settle  it  to  such  uses  as  he  thought  iit,  he  might  have  given 
it,  so  that  if  the  grandson  became  possessed  of  Batsou\  Harming' 
ton  should  go  over.     What  he  has  thought  tit  to  do,  is  this ;  he  hu 
given  William^  the  grandson,  an  estate  for  life ;  he  has  given  him 
a  power  of  jointuring,  under  certain  conditions ;  he  has  also  given 
him  two  other  powers,  one  of  leasing,  which  he  has  exercised  to 
its  utmost  extent,  also  a  power  of  charging  it  with  <£4,000,  which 
has  also  been  exercised.    Then  it  is  contended,  that  he  could  not 
intend  to  give  William  these  powers,  iinless  he  complied  with  the 
condition,  and  suffered  the  recovery.     But  I  am  not  prepared  to 
say,  that  William  Freke^  in  exercising  these  powers,  contravened 
the  intention  of  the  settlor ;  otherwise,  I  would  give  the  plaintiff 
a  compensation  for  what  he  loses  by  the  exercise  of  the  powers. 

The  deed  itself  is  the  only  criterion  by  which  to  judge  of  the 
settlor's  intention,  and  there,  so  far  from  having  declared,  that  if 
be  should  neglect  suffering  a  recovery  of  BaUon\  be  ahoold 
forfeit  Ha finington%  he  has  left  him  in  full  possession  of  his  life 
estate.  The  words  of  the  deed'^are  not  at  ail  doubtful,  there  is  not 
a  word  in  it  like  a  condition  to  8tX{\e  Batson^s ;  and  I  am  denied 
to  insert  a  clause,  imposing  a  condition  not  implied  in  the  deed. 
I  am  clearly  of  opinion,  that  he  was  tenant  for  life,  without  any 
restriction  expressed  or  implied  upon  his  exercising  the  powem 
It  is  clear  that,  in  all  events,  William  Freke  was  to  have  his  estate 
for  life :  but  it  is  said,  upon  his  not  complying  with  the  conditioOt 
bis  powers  were  to  cease :  but  in  no  case  can  a  Court  of  Equity 
presume  a  condition  in  a  deed.  As  to  the  leases,  if  they  are  not 
made  according  to  the  power,  the  owner  of  Hatmington  may  get 
rid  of  them  at  law.  Then  it  is  asiked,  can  it  be  conceived  the 
settlor  meant  the  Hannington  estate  to  be  so  charged,  unless 
Batsorfs  was  made  subject  to  the  same  uses  i  Perhaps  we  may 
be  surprised  at  this,  but  I  must  read  the  deed ;  and  where  is  the 
condition  imposed  ?  It  might  have  been  as  easy  to  have  said,  that 
on  default,  his  powers  in  Hannington  shoidd  cease.  It  is  con- 
tended, that  under  the  very  w*ords  of  the  deed,  the  powers  cease, 
be  havin<i^  said,  that  all  estates  subsequent  to  the  life  estate  should 
cease.  Upon  this  part  I  have  had  some  doubt;  but  on  the  beat 
consideration  I  can  give  it,  I  think  I  should  do  too  much  violence 
to  the  words  of  the  deed,  if  1  carried  them  so  far  as  to  say  this 
was  the  true  construction,  and  I  cannot  find  sufficient  in  the  deed 
to  warrant  this.  He  has  given  him  an  estate  for  life,  with  povrers 
with  which  the  estate  would  be  loaded  after  his  death.  !I1ie 
grandson  has  not  exercised  the  power  of  jointuring,  but  he  has 
#)ther  powers,  and  there  b  nothing  to,  put  an  end  to  the  powers  at 
bis  decease. 
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By  eoBiing  here,  die  pltintiff  apeems  to  shew  that  he  coutd  not  1791* 

venture  the  question  on  the  leases  in  a  Court  of  Law ;  but  if  thd  >^v^ 

leases  are  good,  the  charge  must  be  so  likewise.  Freki 

I  admit  the  Court  might  interfere  in  respect  of  the  term  of  five  j^ 

hundred  years,  being  prior  in  point  of  limitation,  and  that  if  I    BA^aiiioToii* 
thought  the  charge  bad,  I  could  restrain  the  trustees  from  raisiog 
the  «£4,000;  but  1  do  not  find  that  the  powers  are  given  under  a 
condition  to  settle  BatsoH%  therefore  I  think  I  must  dismiss  the 
bill  entirely. 

I  do  not  mean  to  intrench  on  the  rule,  that  no  man  can  take  an 
interest  under  a  deed  *  or  will,  without  confirming  the  deed  or  will. 

But 

*  The  doctrine  of  election  has  been,  in  general,  con6ned  to  the  cases  of  wills ; 
tkat  the  party  should,  in  like  manner,  be  put  to  his  election,  where  he  claims 
under  a  deed,  was  determined  in  a  case  ofBigUtnd  v.  HuddUstonCf  i7th  January^ 
1789,  which  was  as  follows :  Robert   PValres,  the  paternal  grandfather  of  the 
plaintiif,  by  will  dated  tStii  Jtciy,  1780,  (having  devised  real  estate)  amons  other 
things,  gave  to  his  daughter  Anne,  the  phiintitf 's  mother,  the  sum  of  «£8,00C^, 
and  directed  his  trustees  to  cause  to  be  paid  ,/4,000  part  thereof,  to  her  younger 
children,  at  tb«  time  of  her  death,  if  any  such  should  be,  equally  to  be  divided 
among  them,  and  if  there  should  be  but  one  such  child,  then  to  such  one  child ; 
he  gave  a  like  legacy  to  his  other  daughter  in  the  same  manner,  and  gave  the 
residue  of  his  personal  estate  between  tJiem.    Previous  to  the  marriage  of  plain- 
tiff's father,  George  Bigland,  with  the  said  Anne,  a  settlement  was  made,  by 
kklentore,  7th  and  8th  June,  1781,  whereby  the  father  settled  BigUmd  Hall  to 
the  use  of  himself,  for  life ;  remainder  to  trustees,  to  preserve,  tfc.  remainder  to 
i|jiii€  for  life ;  remainder  to  trustees ;  remainder  to  nrst  and  other  sons  in  tail 
male ;  remainder  to  daughters,  as  tenants  in  common,  in  tail }  remainder  to  him* 
ttif  in  fee ;  and  Anne  conveyed  her  legacy  of  «£8,000,  as  to  one  moiety  tliereof, 
to  her  husband  absolutely ;  and  as  to  the  other  moiety,  to  trustees,  to  pay  the 
interest  to  GemTr^  for  life ;  remainder  to  herself  for  life,  if  she  survived ;  then  to 
pay  the  principal  to  the  younger  children  of  the  marriage,  equally ;  the  shares  of 
the  tons  to  be  payable  at  twenty-one,  those  of  the  daughters  at  twenty-one,  or 
■arriage,  and  if  but  one  such  child,  then  to  such 'child,  with  survivorship ;  and 
^proviso  was  made  for  the  younger  children  of  ^nae  by  any  other  mariiage; 
aad  in  case  there  should  be  no  child  of  the  marriage,  one  moiety  to  be  paid  to 
Otorg€  Bigland  absolutely,  and  the  other  to  such  uses  as  Anne  siiould  direct, 
the  then  conveyed  the  residue,  which  she  took  under  her.  father's  will,  to  the 
trvtees,  as  to  «£6,000  part  thereof,  to  pay  the  mtercst  to  George  Bigland,  for 
fife,  then  to  pay  the  principal  thereof  to  the  younger  children  of  the  marriage, 
and,  in  default  of  younger  children,  then  as  she  should  appoint,  and  in  default 
ef  appointment,  to  her  next  of  kin,  and  as  to  the  remainder  of  the  said  residue, 
plate,  household  goods,  t^c,  subject  to  other  trusts.    The  marriage  took  eflecti 
and31st  Joittuiry,  1781,  Anne  died,  leaving  the  plaintiif,  her  only  child,  and 
without  making  any  appointment.    The  bllfvras  filed  on  the  part  of  the  plaintiff, 
daiming  to  be  entitled  to  the  of  4,000  moiety  of  the  of  8,000  legacy  given  by  the 
grandfather's  will,  and  also  a  contingent  interest  in  the  <i'6,000,  and  the  trust 
estate,  praying  that  tlie  plaintiff's  ri^its  might  be  declared,  and  the  sum  secured 
for  the  plaint^  during  his  minority.    The  father,  by  his  answer,  ckumed  one 
Miety  of  the  <£4/X)0  in  his  own  right,  and  the  other  as  personal  representative 
ofais  wife:  and  all  the  answers  submitted  a  doubt  as  to  the  J[ 6,000,  whether 
the  phiitttiffwa^liot  exclttded  from  that,  as  being  an  eldest  and  only  son,  and 
the  fttiier  submitted,  whether  he,  having  obtained  administration,  was  not  en- 
titled. 

The  decree  ordered  an  account  of  the  grandfather's  personal  cstatate,  and 
tint  it  be  divided  into  moieties,  add  out  of  one  moiety  Which  belong^  to 
Jbate  Biglmid,  .£6,000,  pursuant  to  the  settlement,  be  deducted,  an<^  JtS,00Op 
one  moiety  of  the  i  6,000,  with  a  moiety  of  a  moiety,  of  the  residue  of  the  per- 
sonal estate,  be  paid  to  George  BigUmd  :9nd  further  ordered;  tilAt'tii^  remliinlikg 
Vol.  III.  S  ,£3,000, 
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But  I  do  not  think  the  intention  here  sufficiently  appears,  otherwise 
I  would  take  care  it  should  be  complied  with,  either  by  setting  aside 
the  uses,  or  giving  a  compensation. 

The  tiill  was  therefore  dismissed  as  to  all  but  what  prayed 
the  delivery  up  of  some  deeds,  S^c.  in  the  possession  of  the 
trustees  (a). 

«£*S,000,  and  the  surplus  of  the  moiety  of  the  personal  estate  of  the  testator  be 
paid  into  the  Bank  and  laid  out;  the  dividends  to  be  paid  to  George  Biglamd, 
for  life,  and  at  his  decease  the  parties  to  he  at  liberty  to  apply :  and  as  to  the 
«^'4,000,  tlie  Master  was  directed  to  enquire,  whetker  it  woiUd  be  for  the  benefit 
c/thev^antiotaJu  undtr  the  uUletnefU  ^  the  QthJune,  1781,  or  U  claim  ike 
Jf i,OUO  againtt  ike  iettletneni. 


(a)  This  determination  was  approved 
of  by  Lord  RMnlyn^  in  Leirts  v.  Freke, 
t  Ves.  joH.  507.  a  case  in  which  the 
present  plaintiff  was  defendant.  The 
cases  u|>on  the  doctrine  of  election, 
are  contained  in  the  Editor's  notes  to 
Blake  v.  Btm^ury,  post,  vol.  iv.  21. 
and  FoneHer  v.  Cotton^  i  Eden,  632. 
The  hite  cases  of  Green  v.  Greeny  2 
Meriv.  86.  and  ChMwynd  v.  Fleetwood, 
4  Bro.  F.  C.  435.  edit.  Toml.  vol.  i. 
300.  and  Moore  ▼.  Buttery  2  iSefa.  A: 
Lef.  266.  are  additional  instances  of 
the  application  of  the  principle  to 
deeds ;  in  the  last  of  these  Lord  Re- 
desdaUy  p.  268.  contemplated  the  very 
case  which  afterwards  occurred  in 
Green  v.  Green^  viz.  pert  of  the  lands 
sabjeet  to  an  entail  not  barred,  and 
another  part  that  could  be  well  settled. 
It  would  be  most  miHchievons,  his 
Loixlship  said,  to  hold,  that  the  eldent 
Aon  should  have  tlie  benefit  of  the  set- 
tlement, as  to  the  lands  well  settled, 
and  not  perform  the  contract  as  to  the 
other  part  In  the  above  cited  case  of 
Green  v.  Green,  Lord  EMon  considered 
it  as  a  question  of  very  great  difficulty 
whether,  where  a  party  elects  under  a 
•ettlement  to  take  one  or  the  other  of 


two  beneficial  interests,  he  is  bonnd 
in  equity  only  to  make  compensation 
to  tliose  who  are  disappointed  by  the 
election,  or  to  surrender  entirely  the 
other  part  of  the  title  under  which  be 
claims.  His  I^ordship,  tm  a  subse- 
quent day,  said  he  was  inclined  to  think 
that  he  must  give  up  the  whole  of  the 
benefit,  the  principle  l>eing,  that  if 
a  man  will  not  give  the  price  which 
the  parties  meant  he  should  give,  be 
shall  not  have  the  thing  contracted  for. 
That  there  were  a  number  of  cases  de- 
ciding that  where  an  express  or  implied 
condition  arises  under  a  willy  the 
party  taking  is  not  bound  to  give  up 
more  than  is  enough  to  make  ^atufQC- 
Hon,  That  nnder  a  aeitlttnent  it  i^ 
difficult,  for  there  an  express  con- 
tract  has  been  entered  into  between 
the  parties:  tliat  Lord  Chief  Jnstice 
De  Grey  seemed  to  advert  to  tliis  dis- 
tinction,  when  he  said  that  ao  expren 
condition  must  be  |>ei*formed  as  framed ; 
and  if  it  is  not,  that  will  induce  a  for- 
feiture, but  the  equity  of  the  Court  b 
to  seqiieflter  the  devised  interest 
ijuousqWy  till  $atiitfaciion  is  made  to  the 
disappointed  devisee,  Lmdy  Varan  f  • 
l-^itmey,  2  Ves.  jim.  560. 


Pike  v.  White, 


[in  a      T\^  articles  previous  to  the  settlement^  upon  tlie  marriage  of 
icopy-    "  George  fVhiie,  father  of   the  plaintiifsy  ai 


A  cnstom  (i 

manor)  that  copy-  ^^-^  George  fV/fiie,  father  of  the  plaintiifsy  and  of  defendant 
J;^?*„"^^^t^*^  Thomas  mile  with  Mart/  fVai/t,  his  wife,  IQth  May,  1752, 
the  use  of  a  will,  George  White  covenanted  to  convey  his  messuages,  lands^  ^c.  in 
*•  *****     .  NewtoUy  iu  the  county  of  Ifi/ts,  to  the  use  of  himself  for  life, 

musTbesupplied  ■*"*2i''™^r  ^  tnistees  to  preserve  contingent  remainders,  remainder 
for  children,  wherever  the  heir  is  provided  for,  though  the  provision  be  not  from  the  testator. 
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to  the  use  of  Mary  ffayl  for  life,  in  bar  of  dower^  remainder  to  1791- 

trustees  for  five  hundred  years,  in  trust  to  raise  a  sum  not  exceeding  ^^^^ 

£%OQO  for  younger  children,  in  such  shares  as  Oeorge  White  ^'** 

should   appoint,  remainder  to  the  first  and  other  sons  of  th0         Whitb, 
marriage  m  tail,  remainder  to  his  own  right  heirs  for  ever. 

The  marriage  took  effect,  and  George  White  and  Mary  hb 
wife  had  issue  five  children,  the  defendant  Thomas  White,  hia 
only  son,  and  the  plaintiffs  Sarah,  Mary,  Anne,  and  Jane,  hia 
daughters. 

By  articles  of  agreement,  previous  to  the  marriage  of  the 
defendant  Thomas  TVhite  with  Mary  Wood,  Oeorge  White  and 
Thomas  White  covenanted  to  convey  the  messua^ies,  lands,  Sfc. 
in  Newton,  to  trustees,  to  the  use  of  George  White  for  life, 
remainder  to  Mary  his  wife  for  life,  remainder  to  Thomas  White 
for  life,  remainder  to  Mary  Wood  for  life,  remainder  to  trustees 
for  a  term  of  one  hundred  years,  to  raise  ^2,000  for  younger 
children,  and  after  reciting  the  above  agreement  of  I9lh  May, 
1752,  and  the  term  therein  contained,  George  White  covenanted 
with  the  trustees  that  be  would  not  charge  the  same  with  more 
than  of  500. 

After  making  this  settlement  George  W/iite  died,  having  made 
his  will,  dated  6th  March,  1779,  only  executed  to  pass  real 
estates,  and  thereby  gave  and  devised  all  his  freehold,  leasehold, 
aiid  copyhold  lands,  ^c.  at  Shrievenham,  in  the  county  of  Berks, 
and  elsewhere,  to  his  wife  for  life,  and  after  her  decease  to 
trustees,  in  trust  to  sell  the  same,  and  apply  the  money  arising 
therefrom  to  and  among  all  his  daughters  as  should  be  living  at 
the  death  of  his  wife,  and  the  issue  of  such  as  should  be  dead ; 
and  reciting  that  he  had  power  to  dispose  of  £500,  to  be  raised 
out  of  his  estate  at  Nezcton,  under  the  marriage  settlement  of  his 
son  (the  defendant)  Thomas  White  and  his  wife,  the  testator  gave 
the  fl£*500  among  his  daughters  and  their  issue,  as  before  directed, 
of  the  money  arising  by  the  sale  of  the  tnist  estate. 

The  copyhold  estate  at  Shrievenham  (which  the  testator  had 
bought  of  his  wife)  was  not  surrendered  to  the  use  of  the  will. 

George  White  died,  leaving  the  defendant  Thomas  his  only  son 
and  heir,  and  the  plaintiffs,  his  four  daughters^  and  also  leaving 
Mary  his  wife  surviving  him. 

Mary,  the  widow,  entered  upon  the  estates  devised  to  her  for        [  £88  3 
life,  as  well  as  upon  the  copyhold  estate  at  Shrievenham,  as  other 
copyhold  estates  of  the  testator,  and  upon  the  estate  at  Newnton, 
settled  on  her  for  life,  and  enjoyed  the  same  till  her  death, 
16th  August,  1788. 

The  bill  was  filed  against  Thomas  and  others,  praying  that  he 
might  be  decreed  to  pay  the  .£500,  charged  on  the  estate  at 
Newnton,  that  the  same  might  be  raised  by  sale  or  mortgage 
of  the  term,  and  that  tlie  copyhold  at  Shrievenham  might  be 
declared  to  pass  by  the  will^  and  that  the  surrender  of  the  same 

s  2  might 
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ini|;^t  \fe  SM^plied  in  favour  of  the  plaintiffiiy  as  being  the  childrea 
of  the  testator,  charging,  that  the  defendant  Thomas  is  amply 
pr9?ij|ded  for  by  Uie  settled  estates  of  which  ^  is  in  posses- 
^ion^ 

^e  defeiyd^n^  Thomas J^hite,  by  His  answer,  admitt^  the  will^ 
but  as  to  the  copyhold  at  Shrievenliam,  he  said,  he  had  been 
informecl,  and  b^Meved^  that  according  to  the  custoo)  of  the  said 
manbjrs,  copjrhold  land^  holden  thereof  cannot  be  surrjendered  to 
tlie  Qse  of  the  will  of  the  tenant,  and  are  not  devisable  by  virtue 
of  ai^.  custom  i>revailing  in  the  said  manors,  and  therefore  he 
submitted  they  did  not  psw?  by  the  devise ;  he  further  insisted,  diat 
as  the  testator  did  not  surrender  the  copyhold^,  they  did  not  pass 
by  the  will ;  and  that  he  ought  not  to  be  deprived  of  his  legal  right 
to  the  copyhold:  and  ^tso  contended,  that  he  was  iu>t  to  be 
consijciered  as  provided  for,  he  not  inheriting  any  property  from  hb 
^thei:,  except  the  copyhold*  premises  at  Shrievenham ;  as  be  is 
advised  that  he  is  a  purchaser  of  the  estatie  at  Newtitonf  under  the 
^arriagc  settlement  of  I|is  fatjier  and  mother,  under  which  he  was 
tenant  iii  tail  thereof,  unt^l  hp  joined  with  his  father  in  barring  the 
estate  tail,  and  took  an  estate  for  life  therein. 

Lord  Chancellor  smd,  it  wa^  totally  impossible  to  saj  that  a 
copyhold  surrendered  to  the  use  of  a  will  should  not  pass  thereby, 
and  therefore  he  must  declare  the  custom  (if  thiere  were  8u<^ 
a  one)  bad  (a);  and  that  the  defendant  being  provided  for  (it 

(a)  Serjt  HiU,  in  a  MS.  note,  in  the 
index  to  his  copy  of  Gilbert's  Tenures, 
after  citing  this  obserration,  adds,  a 
quarff  referring  to  the  expression'  of 
Lord  TkurUwy  in  WardeU  v.  fTan/e//, 
ante,  117.  as  implying  that  such  a 
custom  may  exist  Mr.  Evatu,  in  a 
note  to  his  very  ▼alaablie  collection  of 
the  Statutes,  vol.  L473,  observes,  that  it 
is  difficult  to  support  the  above  opinion 
of  Lord  Thurlow,  npon  the  principle« 
of  mere  legal  reasoning,  or  to  discover 
upon  what  correct  principles,  a  cus- 
tom accordioe  with  the  general  com- 
mon law,  and  not  afiected  bv  any  \e» 
gislative  provision,  could  oe  con- 
tronled  or  superseded  by  mere  judicial 
aatfaority.  He  adds^  that  certain  cus- 
tomary estates  are  sUll  not  susceptible 
of  devise  otherwise  than  by  the  me- 
dium of  deeds  of  trust,  and  which,  in 
some  Inslances,  must  be  renewed  an^ 
nually,  or  after  certain  periodical  in- 
tervale, so  that  if  the  time  of  renewing 
them  Is  suffered  to  elapse,  dr  the  testa- 
tor falls  into  a  state  or  ineapacity,  the 
devise  becomes  inoperative. 

Lord   Eldon  cited  this  opinion   in 
.  Chtrch  V.  itfimdy,  15  Vet.  404.  in  which 


enquiries  were  directed  to  ascertain 
whether  there  was  any  custom  of  sur- 
rendering a  vested  interest  in  rever- 
sion or  remainder,  expectant  upon  an 
estate. tail.  Mr.  Evanses  constrnctpn 
of  the  passage  is,  that  his  Lordship 
expressed  himself  of  the  same  opinioo 
as  Lord  Thwrlaw.  The  Editor  bow- 
ever  submits  that  it  is  intended  to  con- 
vey nothing  more  than  a  statement  of 
the  snbstance  of  Lord  Thfrlatifg  senti- 
ments npon  the  subject. 

It  is  observable,  that  the  late  act, 
55  Geo,  3.  e.  19S,  leaves  this  question  as 
it  was,  extf^ttding  only  to  ail  cases 
where,  by  the  custom  of  anylmaoor,  nay 
copyhola  tenant  of  such  manor  may^ 
by  his  er  her  last  will  or  testament, 
dispose  of,  or  appoint  his  or.  her  copy- 
hold tenements,  the  same  l^iving  been 
surrendered  to  such  uses  as  shofild  b< 
declared  by  such  last  will  and  testa 
ment,  &c.  Mr.  Efians,  who  was  em 
ployed  to  prepare  the  draft  of  tlie  bill 
states  that  he  ha4  originally  sqbmitte< 
it  as  embracing  all  copyhold  and  cat* 
tomary  estates  widi  respect  to  sac 
interest  as  a  testator  could  by  an; 
means  have  disposed  of. 

ail* 
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did  not  signify  by  what  means)   tbe  surrender  iritM  h^  sup- 
plied (a). 

(a)  See,  as  t^  this,  Outpinm  v.  GUmHy  ante,  i32i  and  Lmitpp  t.  £6m«I(^ 
tote,  188. 


1791. 


W^iti. 


t>Isuntiff. 


Trash,  Administrator  of  Willi A>i   Clayton," 
£8q.    decea^,     unitdministere^l    by    SaMi 
YdUN'd,   dfccfeased,   orijgiifiil   Adtriihi^dtbr 
William  Clayton. 

Amy    White,    Widow,    Gbo&gb    Lono»  and^  .  »i« 

Mary  hb   Wife,    William    Gibbons,,  addfr^'iv.  j..*. 
Amy  bis  Wife,  Samuel  Barney,  and  Wil.^^^^^"*"^^'; 

mAM  SCURR.  } 

'^I^HE  original  bill  was  filed  2d  May,  1787,  by  Samuel  Young, 
-■-    as  administrator^ of  William  Clayton,  deceased,  and  prayed 
Uiat  the  defendants  m'^lit  redeem  the  mortgaged  premises,  or  be 
foreclosed,  and  for.  that  purpose  stated  as  follows: 

Tliat  George  Mills  and  Amy  his  wife,;  being  entitled  to  the' 

premises,  subject  to  a  mortgage  made  to  Francis  Simmonds,  then 

deceased^  and  upon  which  were  due  to  defendant  Barney,  as  bi» 

^xccutOT,  <£205,  applied  to  Clayton^  to  enable  him  to   pay  th« 

same  off,  by  a  loan  of  money,  to  be  charged  by  mortgage  on  the 

saOAe  premises ;  that  Clayton  advanced  ^20Q,  and  MilU  paid  thd 

other  £5  to  Barney,    The  mortgage  to  Simmonds  ^as  not  as^' 

signed  by  Barney  to  Clayton,  but  delivered  up  to  him ;  and  a 

new  mortgage,  dEnted  13th  S^teniber,  1760,  was  made  by  Mills 

amd  his  wife  to  Clayton,  to  sectue  the  jfSOO  and  interest.     Tfapit 

the  interest  of  tlie  money  was  paid  for  some  time  by  MilU,  Indk 

no  part  of  the  principal,  and  ihi  the  year  1767,  the  interest  being 

then  in  arrear,  Clayton  delivered  ejectmenls,  wl^ich'  were  not  aftei^ 

wards  proceeded  on,  MUk  having  plud  tlie  arrears  of  interest  theil 

doe.      Thsit  Amy  Mills  died  soon  after,   and  in  17d3   Geargk 

MilU  died,  and  CUtytou  also  died,  and  admiiMStriition  was  granted 

of  his  effects  to  the  (late)  pkuHtiff  Samuel  Young.    George  MilU 

died  intestate,  leaving  defendant  An^  White  aiid  Elizabeth  MilU 

his    only  children  and  heirs  at  law.     Sometime  after  his  death 

JElizabeth  Mills  also  died,  havitig  devised  all  her  lands,  i^c.  to  Mary 

Long  and  Amy  Gibbons  iii  fee,  as  tenants  in  common,  who  now 

claim  to  be  entitled  to  the  mortgaged  premises :  to  whom    the 

plaintiff  appUed  for  the  mortgage  money,  and  upon  his  refusal 

filed  the  bill,  praying  that  defendant  Barney,  as  executor  of  Siptt^ 

monds,  might  be  declared  to  be   a  trustee  for  him,  and  that  this 

other  defendants  might  redeem  or  be  foreclosed. 

The 
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The  defendants,  by  their  aaswers^  said  they  were  strangers  to 
the  subjecti  yet  they  believed  MiUs  mortgaged  the  premises  to 
Clayton^  that  they  knew  none  of  the  circumstances  of  die  trans- 
actioriy  but  also  believed  that  no  fine  was  levied,  abid  that>  as  de- 
fendants believed  Mills  had  no  estate  in  the  premises,  but  a  right 
to  take  rents  and  profits  for  life,  in  right  of  his  wife,  the  premises 
were  not  affected  by  the  mortgage  for  more  than  his  life :  they  said 
they  also  believed  that  Mills  for  some  time  paid  the  interest,  but 
observed,  that  it  is  9iot  stated  in  the  bill  that  any  interest  had  been 
paid  since  1766,  .altliough  both  MiUs  and  Clayton  lived  seventeen 
years  after  that  time,  and  believe  no  money  has  been  paid  since  that 
time,  and  ifisist  that,  under  the  circumstances,  it  ought  to  be  pre- 
sumed  that  the£WO  and  interest  was  paid  in  the  life-time  of  Mills^ 
and  insisted  on  the  statute' of  limitations. 

Jfter  the  d^h  of  Young  the  present  plaintiff  took  out  admi- 
nistration de  bonis  nan,  and  filed  the  present  bill  of  revivor. 

The  only  question  now  was,  whether  non-payment  of  interest 
on  a  mortgage  for  upwards  of  twenty  ye9rs  afforded  a  presumption 
'  of  payment. 

Mr.  Lloyd  and  Mr.  Grinuvood,  cited  the  case  of  Lemcrw  y. 
Newnham,  1  Ves.  51^  to  shew  that  interest  not  having  been  paid 
for  twenty  years  does  not  raise  an  absolute  presumption  of  pay- 
ment in  case  of  mortgages ;  though  the  general  rule  is  so  as  to 
other  securities,  as  bonds:  but  in  this  case,  it  is  admitted  there  was 
a  tiiortgage  and  agreat  arr^ar  of  interest  due,  which  would  take 
,  it  out  of  the  rule  of  the  presumption,  even  if  it  was  admitted  to 
be  so;  at  least  so  far^  that  the  CoUrt  will  send  it  toanenqiury 
before  the  Master. 

/'  Mr.  Solidtor-GMneral,  and  Mr.  AifigCf  argued  that  there  was 
'  a:presumption,  Arising  from  the  non*payment  of  interest,  that  the 
jpniicipal  money  had  -been  paid.  The  security  originally  given, 
Hias  a  mortgage  from.  JIftV/s  and  his  wife  io  Clayton  \  no  notice 
was  taken  of  the  prioi;  mortgage^  to  Sinimonds.  The  evidence  of 
Barney  is,  that  he  received  the  money  from  Clayton ;  a  fine  was 
levied  of  the  wife's-  estate  in  1742 :  but  this  would  not  give  the 
estate  to  the  husbaDd  without- something  further  appeared,  either 
from  the  recital  of  the  deed,  or  otherwise,  to  be  tlie  wife's  inten- 
tion. This  was  the  doctrine  of  the  Court  in  Edwards  v.  Lady 
Vernon*  Then  all  that  appears  is  that  in  1760  the  sum  of  ;^200 
was  advanced,  upon  an  agreement  that  Simmonds,  or  his  executors, 
should  convey  to  Clayton,  but  it  appears  that  no  such  conveyance 
was  ever  made.  Clayton  had  every  notice  to  call  on  Barney, 
And  no  interest  was  paid  from  the  year  1766,  although  both  Clay" 
fo/t  and  Af<//5  were  alive  till  1783.  That  no  application  should 
be  made  in  this  length  of  time  is  extract dinary,  and  raises  the  pre^ 
sumption  that  the  money  was  paid.    The  presumption  is  analogous 

to 
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to  the  statute  of  limitatioiid.    They  cited  Daykin  r.  Monkj  m  the 
Exchequer. 

Mr.  Sekvyn  in  reply. — There  is  no  rule  upon  the  ssbject  at  com- 
mon law.  The  rule  in  equity  is  in  analogy  to  the  statute  of  limi- 
tations, ^ggas  V.  Pickerell,  3  Atk.  £25.  In  this  case,  although 
we  do  not  shew  instauces  of  payment  of  interest  or  demand,  vre 
only  wish  to  have  an  enquiry  into  tlie  matter.  The  mortgagor 
not  having  the  receipt  for  interest  cannot  vary  the  effect  of  the 
statute. 

Lord  Chancellor^  during  the  argument,  said  that  if  the  case  was 
clear,  that  no  interest  had  been  paid  for   twenty  years,  he  had 
always  understood  that  it  did  raise  the  presumption  that  the  priD- 
cipal  had  been  paid;  but  there  must  not  only  be  non-payment  of 
interest,  but  fio  demand:  and  iu  that  case,  be  thought  the  pre- 
sumption on  a  mortgage  as  strong  as  that  at  law ;  but,  upon  the 
circumstances  of  the  present  case,  he  referred  it  to  tlie  Master,  to 
enquire  whether  any  interest  liad  been  paid,  with  leave  to  examine 
the  parties  upou  interrogatories  (a). 

(a)  The  cases  upon  tliis  subject  are  collected  in  the  note  to  Perry  ▼•  Marston^ 
ante,  vol.  ii.  S9r. 
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Nabob  of  Arcot  v.  The  East  India  Company  (a). 

^T^HE  bill  stated  that  *  the  defendants,  about  the  year  1781,  ap- 
-^  plied  to  the  plaiiUift*  for  payment  of  a  debt  due  to  tliem  from 
the  plaintiti,  in  respect  of  expences  incurred  on  his  account ;  which 
demand  the  plaintiff  being  unable  to  comply  with,  he  pioposed 
t.o  give,  and  the  then  governor  of  Fort  Saint  George  in  the  Car* 
9taliCf  on  behalf  of  defendants,  consented  to  accept  of  an  assign- 
^lent  of  the  revenues  accruing  to  the  plaintiff,  as  Isiabob  and  Jjord 
Jt^aramouut  of  the  Carnalic,  as  a  security  for  the  said  demand. 

Tiiat  in  pursuance  hereof  an  instrumept  in  writing  was  prepared 
mnd  executed,  purporting  to  be  an  agreement  between  the  plaintiff 
^iid  Liord  Macartney,  the  then  governor,  dated  2d  December ^ 
.1781,  whereby,  inconsequence  of  plaintiff  assigning  to  the  go- 
^vemor  the  revenues  accruing  to  him  as  Nabob,  tl^e  governor  and 
council  were  to  account  to  hmi  for  the  sanie. 

That  in  pursuance  of  this  agreeipent  Lord  Macartney  wqs  em- 
powered to  collect,  and  did  receive  the  same  from  December  17B1, 
to  June  178a. 

That  in  June  178.>,  defendants  restored  plaintiff  to  the  receipt 
of  the  revenues,  and  bv  another  agreement  dated  21st  June,  1785, 


[  292] 

s.  c. 

1  K(0.jiin.571. 

LincolnVInn 
HaU,  25d  Jsiy. 

Plea  by  the  Ema 

to  a  bill  for  an 
accouat,  filed  by 
the  Nabob  of 
Arcoif  that  by 
charters,  eon- 
firmed  byai^tbf 

ErIiaBient,  they 
d  certain 
powers,  l>y  vlrtae 
of  which  the  acta 
were  done,  over- 
nded:  it  not  set* 
ting  Ibrth  the 
contents  of  the 
charters  and  act 
of  paiiianinit 


(a)  Reg.  Lib.  B.  1790.  fol.  422. 
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tgreefi  to  paj  bU  proportion  of  ibe  current  chtiiget,  as 
stipulated  by  defendants,  to  be  finally  settled  by  treaty  betwoen 
plaintiff  and  the  governor  and  council  of  Madras^  and,  until  the 
exact  proportion  cou)d  be  ascertained,  the  plaintiff  consented  to 
consider  it  at  the  annual  sum  of  four  lacks  of  pagodas,  by  certain 
iMits  or  instahnents,  and  the  plaintiff  also  agreed  to  pay  the  anneal 
sum  of  twelie  lacks  of  pagodas  ip  discha^e  of  debt  ckie  to  Ae 
defendants. 

The  bill  charged  that  the  above  suras,  ivhich  liad  been  paid  by 
the  plaintiff  to  the  defendants,  and  the  revenues  received  by  the 
defendants  whilst  in  possession,  v^ere  more  than  sufficient  to  re-pay 
the  defendants  their  debt;  and  prayed  an  account,  and  that  the 
defendants  might  pay  any  balance  that  might  appear  thereon  to  be 
due  to  plaintiff. 

To  this  bill  the  defendants  pleaded  in  bar,  and  for  plea  saict, 
that  by  divers  charters,  or  letters  patent  and  deeds,  and  also  hf^ 
divers  acts  of  parliament  confirming  the  same,  they  have  given  to 
them,  together  with  other  liberties,  privileges,  and  licences,  the 
nvbole  entire  and  only  liberty  and  privilege  of  trading  and  trafficking 
unto  and  firom  the  East  Itldies,  and  all  the  conntries  and  parts  of 
jisia  beyond  the  Cape  of  Bona  Etperanza^  where  any  trade  or 
traffic  of  merchandize  is  or  may  be  had ;  and  that  by  the  same 
charters,  S^c.  they  have  free  liberty  and  licence  to  send  either  ships 
of  war,  men,  or  ammunition,  into  any  of  their  factories  or  places 
of  their  trade  in  the  East  Indies,  for  the  security  and  defence  of 
the  same ;  and  to  choose  commanders  and  officers  over  them,  and 
to  give  them  power  and  authority,  by  commissions  under  their 
common  seal  or  otherwise,  to  continue  or  make  peace  or  war 
with  any  prince  or  people  that  are  not  Christians,  in  any  places  of 
their  trade ;  and  also  to  right  and  recompense  themselves  upon  the 
goods,  estate,  or  people  of  those  parts,  by  whom  they  shall  sastain 
any  injury ;  and  that  under  and  by  virtue  of  such  liberties,  8fc.  they 
have  acquired  and  possess  large  territorial  possessions,  particularly 
in  the  Camatic,  on  the  coast  of  Caromandel^  in  the  East  Indies ; 
and,  upon  and  for  the  defence  and  security  of  which,  and  the 
benefit  of  their  trade,  they  have  from  before  and  ever  since  the 
time  of  making  of  the  several  instruments  in  the  complainant's  biH 
mentioned,  and  of  the  several  dealings  and  transactions,  matters  and 
things  taking  place  between  these  defendants  and  the  complainant, 
in  the^said  bill  mentioned,  raised,  and  maintained,  and  kept,  and  do 
now  maintain  and  keep,  a  large  military  force.  And  the  defend-- 
ants,  for  plea  further  said,  that  the  complainant  is  a  sovereign  and 
prin<;e  within  such  the  places  of  their  trade  aforesaid,  and  is  not  a 
Christian  ;  and  he  also,  at  the  time  of  making  the  said  instruments, 
4rjt:.  had  and  enjoyed,  and  does  now  hold  and  enjoy,  divers  large 
territorial  possessions  within  such  places,  and  particularly  in  the 
Carnatic,  aforesaid ;  and  that  the  said  instnunents  in  writing  in 

the 
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Am  Mi  fliMlioiied,  mhI  the  geveral  riealingt  andtnimctmn  tfaefefQ 
meHMned,  irere  eslered  into  and  done  by  tboie  defendtnts,  hy 
viftu  and  in  eiercise  of  the  liberties,  Sfc.  so  granted  to  tfaeoi  as 
•foresaid  and  the  complainant  as  tuoh  prince  aforesaid ;  and  that 
the  same,  and-  all  the  dealings  and  transactions  mentioned  in  said 
bill,  do  respectively  relate  to  matters  transacted  between  ihem,  itf 
regard  to  peace  and  war,  and  the  security  and  defence  of  the 
territorial  possessions  belonging  to  them  respectively  in  the  Car^ 
mUie  aforesaid ;  and  these  defendants  are  advised,  and  submit  that 
such  insiniments,  dealings,  and  transactions,  being  so  entered  into 
and  done,  or  any  thing  relating  thereto,  are  not  nor  is  subject  to 
any  municipal  jurigdictioa,  nor  cognizable  in  tliis  honourable  Court 
or  any  court  of  justice;  which  matters  these  defendants  aver  and 
plead  in  bar  both  to  the  discovery  and  relief  sought  by  the  bill.  ^ 
This  plea  having  been  set  down  to  be  argued, 

Mr.  jlttomey  9nd  Mr.  So/icitor»Generalf  Mr,  Mansfielilf  Mr 
Rous,  and  Mr.  Strat/ord,  argued  in  support  of  the  plea. 

A  bill  on. this  subject  cannot  be  entertained  by  this  Court; 
transactions  between  sovereign  princes,  or  fosderal  transactions^ 
cannot  be  liable  to  any  municipal  jurisdiction.  No  law  can  applj 
between  them  but  tlie  law  of  nations,  lliese  are  such  transac- 
tions :  for,  by  the  charters  and  acts  of  parliament,  the  East  India 
Company  are  constituted  a  sovereign  power ;  or  at  least,  are  the 
delegates  of  the  sovereign  power  of  this  country,  for  the  purposes 
of  making  peace  and  war.  The  power  they  exercise  ia  the:  power 
of  the  state ;  the  war  when  commenced  is  the  war  of  the  state. 
The  charters  operate  as  a  commission  from  the  state,  transacted 
by  the  Company  as  its  delegate.  If  such  a  power  were  delegated 
to  a  general,  the  war  when  made,  would  not  be  the  war  of  the 
individual,  but  of  the  state  del^aling :  but  it  is  sufl&:ient,  if  one 
of  the  parties  be  a  sovereigB  power,  to  take  it  out  of  municipal 
juiisdiction ;  and  tlie  pbiintiff  is  allowed  to  be  a  sovereign  prince : 
the  treaty  of  Paris  in  1763  comprehends  him.  as  a  sovereign  prince ; 
and  both  the  treaties  of  1781  and  1785  are  referable  only  to  his 
power  as  a  sovereign ;  they  related  to  the  mutual  defence  of  their 
respective  territories.  'A  municipal  court  could  not  enter  int6  a 
discussion  concerning  tliem  without  entering  into  the  whole  coo* 
aexion  between  the  Company  and  this  prince. 

Another  objection  to  the  bill  is,  that  the  Court  cannot  enforce 
submission  t  in  case  the  plaintiff,  on  the  account  taken,  should 
d^pear  to  be  the  debtor,  how  could  the  Court  enforce  payment? 
1^  the  Court  is  not  capable  of  givii^  relief,  it  is  good  ground  for 
plea  to  the  relief  and  the  discovery.  From  the  character  of  the 
rsons  the  Court  could  not  enforce  its  decree ;  even  if  this  was 
tween  individuals  it  would  be  difticult  for  the  Court  to  enforce  it, 
^a"^>m  the  difficulty  of  putting  a  receiver  upon  an  estate  in  India ; 
^ut  that  cannot  be  done  on  the  territory  of  a  sovereign  prince,  no 

more 
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more  tlitn  it  could  if  the  matter  were  an  agreement  between  Ibft 
courts  of  England  and  France.  Can  the  Court  enjoin  a  war 
between  the  parties  i  Your  Lordship  will  not  entertain  a  suit  thai 
cannot  be  executed  by  the  common  means. 

Then  suppose  a  decree  for  the  plaintiff,  and  the  money  ordeied 
to  be  paid  to  him,  he  may  be  adverse  to  the  interests  of  ibe  Com- 
pany in  IndiOf  and  the  money  when  paid  might  be  applied  to 
adverse  purposes.  This,  if  kno\in  before  the  decree,  would  be 
no  answer  in  a  court  of  municipal  jurisdiction;  but,  according  to 
the  law  of  nations  (the  rule  between  sovereign  powers)  it  would 
be  a  good  reason  against  the  decree ;  suppose  ^^500,000  fonod 
due  to  the  •  plaintiff,  and  that  by  joining  adverse  powers^  be  bad 
committed  devastation  on  the  territory  of  the  defendants^  oould 
this  be  considered  as  matter  of  set  off  ? 

But  by  the  act  of  parliament  of  the  ^th  and  36th  of  Ibe  pre- 
sent king,  the  East  India  Company  are  prevented  from  giving  this 
discovery,  ^fhey  are  under  the  absolute  authority  of  the  Board  of 
Controuly  and  cannot  act  but  under  their  direction.  Suppose  their 
orders  and  those  of  the  Court  should  be  coBtradtctory,  what  a 
situation  the  Company  would  be  in !  The  Board  of  CcNitroul  loo 
may  give  secret  orders ;  the  Company  could  not  shew  that  they 
were  contradictory  without  breaking  through  that  secrecy;  and  the 
Board  of  Controol  may  send  secret  orders  to  the  presidencies  in 
hidia  contrary  to  what  the  India  Company  might  be  decreed  to 
do.  If  such  a  case  be  possible^  the  Court  could  repeal  tlie  act  of 
parliament. 

But  there  is  no  necessity  for  such  a  bill,  as  tlie  a&irs  of  the 
Company  are  administered  by  commissioners  appointed  by  the 
lui^;  the  Nabob  therefore  might  obtain  justice  by  an  applicatiou 
lo  the  crown.  Thus  the  Dutch  East  India  company  applied 
lately  by  memorial  to  the  crown. 

With  regard  to  the  form  of  the  plea,  it  sufliciently  points  out 
the  state  of  the  parties,  and  that  the  matter  in  question  is  matter 
relative  to  peace  and  war,  which  cannot  be  the  subject  of  aniair 
cipal  jurisdiction. 

Mr.  MUfordy  Mr.  Anstruther,  Mr.  jtdam,  and  Mr.  FonManqiUy 
argued  against  the  plea. 

Tlie  question  is,  whether  this  plea  can  be  allowed.  To  answer 
this  we  must -examine  what  is  the  nature  of  a  plea  in  this  Court. 
It  is  a  special  defence,  which  submits  whether,  under  the  circum- 
stances contained  in  the  plea,  and  not  stated  by  the  bill,  the  Court 
sees  enough  of  the  case  not  to  go  on ;  it  must  therefore  state  Jacts 
to  shew  that  the  Court  has  no  jurisdiction.  The  whole  case  must 
appear  on  the  face  of  the  proceedings;  because  it  must  appear  in 
case  of  a  bill  of  review  or  appeal.  Nothing  can  be  read  upon  a 
plea,  the  whole  must  appear  upon  the  plea  ithelf.  Now,  what  is 
the  subject  of  this  bill  i     It  is  a  mere  bill  for  an  account.     It  slates 
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tlie  transaclaon  between  the  plaintiffs  and  defendants,  and  that  on 
lie  account  taken,  the  Company  are  indebted  to  the  plaintiff.     The 
plea  admits  the  facts  of  the  bill,  but  sajs,  that  there  are  reasons 
why  the  plaintiff  shall  not  have  his  remedy ;  it  refers  to  charterSi 
deeds,  and  acts  of  parliament,  but  does  not  set  them  fortli;  so 
that  It  is  impossible  to  discover  what  powers  are  given.    Those 
pawers  do  not  appear  by  the  acts  of  parliament,  (which  only 
enable  the  crowa  to  grant  charters,)  but  by  the  charters  themselves, 
ufaicb  therefore  ought  to  be  set  forth ;  for  your  Lordship  is  to  put 
I  oonstructiou  upon  them,  not  to  take  that,  imposed  by  the  d&* 
Mdants :  therefore  the  plea  not  setting  them  forth,  is  bad.    The 
plea  says  that  the  transactions  between  the  plaintiff  and  defendants 
mere  under  and  by  virtue  of  the  liberties  granted  to  them.     Whe- 
Jber  they  were  so  or  not  is  an  inference  to  be  drawn  from  facts, 
Hrhich  are  not  stated ;  in  order  to  draw  the  inference  they  should 
•late  the  facts  from  whence  it  is  to  be  drawn.     Suppose  a  party 
Mrms  to  plead  that  he  is  a  purchaser  for  valuable  consideration, 
[/Mrd  Hardwicke  said,  he  must  set  forth  his  purchase  deeds,  that 
tbie  Court  may  see  that  he  is  so.     Chamberlain  v.  Knapp,  1  Atk. 
5&     Hughes  v.  Garth,  Amb.  401  (a).     In  this  case  the  plea  has 
not  set  forth  the  facts  sufficiently  at  large.    Then,  with  respect  to 
iW  substance  of  the  plea,  it  is  a  plea  to  the  persons  of  the  de- 
fendants and  of  the  plaintiff.     With  respect  to  the  defendants,  they 
have  been  considered  as  independent  or  delegated  sovereigns  ;  and 
it. is  said,  that  this  is  not  matter  of  municipal  jurisdiction,  because 
at.  folates  to  peace  and  war ;  but,  in  fact,  the  matter  stated  is  a 
mere  account  not  relative  to  matters  of  state ;  and  certainly,  in 
matters  of  trade,  the  East  India  Company  are  amenable  to  this 
Court,  and  if  in  that  respect  they  are  amenable,  they  cannot  be 
considered  as  a  sovereign  power ;  they  are  only  a  creature  of  the 
laws  of  this  country,  to  perform  functions  which  could  not  other- 
wise be  executed ;  and,  for  that  purpose,  invested  with  powers, 
mhich  could  not  be  given  but  by  parliament,  as  the  having  a  mili- 
l^jr  force,  S^c,     But  those  powers  do  not  constitute  it  a  sovereign 
stal^  ;  so  far  from  it,  it  speedily  will  not  exist  without  some  act  of 
the  sovereign  power  of  tliis  country  to  continue  its  existence. 
Therefore  ilie  Company  is  merely  to  be  considered  as  a  corpora- 
tion, and  of  course,  amenable  here.     They  are  also  in  this  part  of 
tlie  plea  inconsistent  with  themselves  ;  upon  other  occasions  they 
have  stated  themselves  to  be  subjects  of  the  Great  Mogul.    Then, 
^ith  respect  to  the  plaintiff  being  an  alien  sovereign  prince ;  as  an 
alieo  merely,  if  uot  an  alien  enemy,  he  may  stand  as  a  suitor  in  a 
court  of  justice.     As  a  prince  there  is  no  objection  to  his  suing 
^re.     It  is  said,  as  a  prince  he  cannot  i>ue  here  ;  it  is  true  he  is 
^ot  compellable  so  to  do,  but,  if  he  chooses  it,  he  may.     fie  has 
'Hro  ways  of  doing  himself  justice,  he  may  apply  to  the  govern- 
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meDt^  or  may  make  his  appeal  to  thie  ordinary  laws  of  Ibe  efouhtff. 
The  writers  on  the  law  of  Dations  say  that  reprisals  are  not  jwtM- 
able  till  after  both  methods  have  beeo  tri^  wilhoat  sHteeia.  In 
this  case  the  Nabob  is  applying  to  the  ordinary  justice  df  the 
Court ;  if  he  (ails  there,  he  nay  ^pply  to  the  fsxertion  of  the-sbfe^ 
ragn  power*  But  there  is  no  reason  why,  in  the  case  cf  a  debt 
fitom  a  subject  of  this  cooMry  to  a  sovereign  princti  there  shodd 
not  be  such  n  remedy.  There  are  instances  in  the  booka^  wheie 
the  King  of  Spain  has  sued  fm*  datiee  due  in  Somih  America^  and 
the  only  question  was,  whether  the  s«t  ought  to  be  in  the  Qoiut  of 
Admiralty  or  in  the  King's  Bench,  I  Rol.  Ab.  608^  532.  Hob. 
78.  Moor,  814v  1  Rol.  Rep.  336.  fi  RoL  Ab.  49)  ?  itud  it  was 
lately  laid  down  by  Lord  Kettywi^  in  Fbboir.  OgdenyST*  ii.786. 
that  a  sovereign  power  might  sue  (a).  Even  in  the  case  of  iivde* 
lible  sovereignty,  as  between  the  King  of  Greai  Briimn  'and  the 
Nabob,  if  the  matter  was  not  of  afmderal  nature^  a  foreign  *priiic» 
might  sue,  and  your  Lordship  indorse  a  petition  of  r^Als.  Iim 
JBj/eys  Placita  Parliamentaria  you  will  find  a  petitioii' for  th^ 
maintenance  of  foremi  troops  entertained,  and  judgment  for 
peisons  who  sued,  ft  is  well  knewn  that  the  laws  of  this  coonti'^ 
aiie  the  only  means  of  making  the  subject  answerable  for  hia 
diict :  and  the  Nabob  of  jircot  most  be  fM-esimied,  in  kii 
actions  with  them,  to  have  known  this^  and  that  he  must  apply 
the  laws.  Even  in  questions  between  subjects  conrt»  of  jut 
must  often  take  notice  of  things  not  within  the  reach  of 
municipal  laws  ;  they  must  often  take  notice  of  treaties ;  hft 
of  capture^  they  must  take  notice  that  states  are  at  war.  MoUo^^ 
b«  1.  c.  1.  cites  1  Rol.  Rep.  175,  where  the  Court  were  obl^ed 
see  whether  the  King  of  Spain  and  the  Emperor  of  Morocco 
at  war ;  this  shews  they  must  often  take  notice  of  treaties, 
pose  an  agi^ement  was  made  between  this  country  and  another  fo^" 
men,  and  the  commander  came  to  England  without  acc( 
there  could  be  no  doubt  of  the  right  of  the  sovereign  pow«r 
sue.  As  to  the  India  Company,  a  qnestion  might  arise 
them  and  the  crown  as  to  troops ;  there  is  no  doubt  an  inforoMitiort 
might  be  exhibited  in  this  Court.  As  to  the  remedy  not 
mutual,  that  is  so  in  many  cases;  wlierever  the  crown 
remedy  is  not  mutual.  So  an  alien  may  sue,  who  cannot  be 
In  all  Countries  the  creditor  may  sue,  tiiough  the  defendant  couid 
not  sue  him.  So,  with  respect  to  the  Nabob,  suppose  the  babmce 
should  be  in  favour  of  the  Company,  they  have  the  same  rcmecty 
now  they  had  before.  The  East  India  Company  are  not  in  a 
higher  situation  than  Lord  Baltimore  was  in  the  case  in  1  Ves.  444. 
He  was  a  dependent  sovereign  (if  such  a  phrase  may  be  use<0 
having  the  right  of  peace  and  war,  aud  of  coining ;  yet  a  dispute 
about  boundaries  arising,  and  an  agreement  entered  into  on  tbe 


(tt)  Vide  the  Editor's  note,  post,  vol.  iv.  187, 186. 
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I,  a  specific  performance  was  decreed.  So  in  the  case  of 
orl  of  Derby  v.  Tke  Duke  of  Mhoi,  1  Ves.  202,  as  to  the 
f  Miv^  Vv  herever  there  can  be  a  reniedy  ia  penon^tm^  a 
^ding  maj  be  bad  in  a  coui;t  of  equit^y  (a).  Then  it  is  con- 
1,  that  tliey  cannot  give  this  discovery  because  they  may  be. 
ited  by  tlie  Board  of  Controul ;  the  Board  of  Controul  have 
g  to  do  with  it :  they  may  as  well  say  they  are  prevented 
laying  a  bond,  or  any  other  debt,  as  that  they  cannot  discover 
le  of  this  account.  With  respect  to  their  applying  to  the 
ign  power  here,  if  tliat  means  the  legislature,  \l  is  csitraor- 
that  in  a  common  matter  of  account  the  Nabob  should  be 
to  an  application  to  die  legislature. 

.  JlUorney- General  in  reply. — ^Two  questions  arise,  whether 
ea  is  good;  1st,  in  respect  of  its  form;  2d,  in  substance, 
entlemen  on  the  other  side  have  avoided  taking  the  whole 
together,  as  stated  by  the  bijll ;  they  have  avoided  the 
len^  because  it  clearly  appears  to  be  a  foederal  treaty,  ari£»- 
lit  of  peace  and  war.  The  bill  is  brought  for  matter  of 
i;  but  it  states  the  agreement  of  1785,  the  subject-matter  , 
ph  was,  their  contiibution  of  charges  in  carrying  on  a  war; 
I  refers  to  the  treaty  and  makes  it  part  of  it,  and  the  eighti» 
of  the  treaty  is  expressly  for  military  expences,  and  die 
concludes  by  a  stipulation  that  the  agreement  should  have 
ect  of  a  treaty.  The  common  defence  of  their  respective 
ies  was  the  subject  of  tiie  treaty.  It  was  a  subsidy  treaty, 
has  always  been  considered  as  a  fcederal  treaty.  Tlie  plea 
,  to  the  acts  of  parliament,  and  to  the  charters*  It  was  not* 
try  to  set  them  out,  because  the  acts  of  parliament  are  re- 
to,  and  many  of  them  contain  the  charters.  Then  the  plea 
that  the  acts  were  done  in  pursuance  of  the  privileges 
I  to  the  Company,  and  goes  on  to  say  that  the  same  relate 
:e  and  war,  and  the  defence  of  their  territorial  possessions. 
lea  sufficiently  confines   the  transactions  to  the  Carnatic^ 
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arts  of  law  have  no  jurisdiction 
letlonsy  resppcting  lands  lying 
<i  the  ItU  qf  Many  the  Colo- 
^  nor  can  CourU  of  Equity 
•m.  Countess  of  Derby's  case, 
Mk  affirmed  4  Inst.  283.  Cart' 
,  Ptttw,  %  Ch.  Ca.  S14.  8ir 
PettiVscase^  cited  1  Vern.421. 

COM,  cited  arg.  Fabrigas  v. 
to  How.  St.  Tr.  315.  But  a 
fi^nity  cw  act  npon  tbe^  per- 
a  residing  ticre,  and  tlicrefore 
ird  to  any  contract  made  con- 

sach  lands,  or  any  equity 
f  tfre^n  person9  in  this  country 
Iff  tliem,  the  Court  will  hohl 

jurisdiction  as  if  they  were 


situated  in  England,  and  imprison  the 
party  disobeying  its  orders.  Archer  v. 
Jhrestony  t  Kq.  Ab.  135.  Emrl  t^  Ar- 
glassc  V.  Muscfiotnp^  i  Vern.75.  Litrd 
Kildare  v.  Eustace,  ib.  419.  Toiler  v. 
CaHeret,  2  Vern.  494.  1  Salk.  404. 
Penn  v.  L^rd  JiaUiwiort,  cited  supra* 
Karl  of  Derby  v.  Duke  of  Atholj  ibid. 
Roberdeau  v.  fious,  1  Atk.  543.  Faster 
V.  Vastal,  3  Atk.  587.  Lord  Cranttown 
T.  Jphnstoni  3  Ves.  170.  ^Vhite  v.  H«^» 
l^.Vcst  3^21.  See  the  qnestion  vvhe* 
ther  ah  issue  can  be  directed  by  ai 
Court  of  Eqnity  to  try  the  yalhltty  of 
a^ilioflaods  abroad^  discussed  in  a 
note  to  Pike  v.  Hoare,  2  Eden,  185. 
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putting  the  circumstances  together ;  but  supposing  in  a  cnse  of 
this  sort  there  should  be  any  omission,  it  would  seem  but  reason- 
able to  ask  leave  to  amend,  in  order  to  bring  a  question  of  thb 
importance  properly  before  the  Court.  The  neit  question  is 
whether  the  plea  is,  in  point  of  substance,  a  bar.  It  states  that 
the  Company  are  endowed  with  powers  of  making  peace  and  war; 
a  defensive  war  is  clearly  alluded  to.  Tlie  same  fallacy  has  mn 
through  the  argument  of  all  the  counsel,  they  do  not  refer  to  the 
mixed  nature  of  the  Company,  which,  though  here  considered  as 
a  trading  Company,  is  there  in  the  character  of  a  sovereign  power. 
Most  undoubtedly  the  Nabob's  suit  might  be  brought  before  the 
mayor's  court  of  Madras.  The  consequence  would  be,  that  the 
account  must  be  taken  before  their  inferior  officer,  and  nothing 
but  confusion  could  arise  from  the  suit  being  brought  before  such 
a  tribunal.  But  this  account  cannot  be  matter  (^*  municipal  ju- 
rudiction,  because  the  defendants  could  not  have  an  opportunity 
of  defending  themselves  in  such  a  suit.  It  is  impracticable  for 
the  Company  to  bring  in  reasons  before  this  Court.  A  new  crea- 
ture has  arisen,  which  prevents  the  Company  revealing  to  this 
Court  the  state  in  which  it  stands  with  respect  to  the  country 
princes.  Uliere  is  an  essential  difference  between  sovereigns  and 
individuals.  As  to  the  cases  which  allow  of  a  sovereign  suing, 
they  are  certainly  right,  as  the  sovereign  may  certainly  wave  his 
sovereignty ;  but  there  is  no  case  of  one  sovereign  suing  another. 
The  cases  of  prize  being  brought  in  a  municipal  court  arises  from 
the  law  of  nations ;  but  no  histance  is  produced  of  one  sovereign 
power  bringing  an  action  against  another  sovereign  power.  Sup- 
pose the  Danes,  or  any  other  European  powers,  to  be  parties  tor 
a  treaty  with  the  East  India  Company,  how  could  the  courts  of" 
either  of  the  countries  administer  justice  between  them  ?  In  th^ 
present  case,  suppose  the  result  of  the  account  to  be  in  favour  oF 
the  Company,  what  remedy  could  they  have  ?  Anotlier  confusion 
must  also  arise ;  suppose  the  states  be  called  upon  to  act  as  states 
upon  the  subject,  are  they,  in  that  character,  to  obey  the  injunction: 
of  a  municipal  jurisdiction  i  Could  the  Court  enjoin  the  Com- 
pany from  going  to  war  ?  The  distinction,  with  respect  to  juris- 
diction, is  between  matters  arising  by  treaty  and  matters  ariaing  by 
contract.  Where  both  parties  have  the  power  of  tlie  sword  they 
must  refer  to  the  law  of  nations,  as  the  only  judge  between 
them.  In  the  case  of  the  Dutch  Company,  why  was  a  memorial 
presented,  and  not  a  common  action  brought?  because,  where 
the  Court  cannot  put  justice  in  execution  the  tribunal  is  inade^ 
quate  to  the  jurisdiction.  It  is  necessary  for  the  East  India  Com- 
pany to  know  who  are  to  be  the  expositors  of  their  treaties,  if 
the  doctrine  held  to  day  prevails,  their  treaties  will  be  the  subject 
of  investigation  in  the  courts  in  the  East  Indies;  but  an  account 

arising 
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from  a  foederal  treaty  cannot  be  a  proper  subject  of  muni" 
risdktion  (a). 

le  close  of  the  argument,  hord  Chancellor  spoke  to  the 
g  effect : 

her  another  plea  ought  to  be  put  in,  or  the  defendants 
id  to  amend  this  plea,  is  a  question  of  a  different  con- 
m  from  that  now  before  me ;  because  no  motion  has 
ade  on  that  subject.  1  shall  expect,  whenever  they  make 
otion,  that  the  form  of  the  plea  they  intend  to  put  in 
e  laid  before  die  Court ;  for  amendments  when  moved 
o  be  stated,  that  the  Court  may  see  whether  it  is  mate- 
t  the  cause  shall  be  delayed  for  the  purpose  of  admitting 
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aigument  is  so  disproportionate  to  the  state  of  the  case  as 
I  before  me,  that,  in  disposing  of  it,  [  shall  not  have  oc- 
x>  go  a  great  way,  at  least  not  fio  far  as  the  argument  has 
tlie  bar. 

ronsider  the  plea  in  point  of  form  and  in  point  of  sub- 
seems  to  me  to  be  an  inconvenient  distribution ;  because 
t  know  where  to  find  the  substance  of  a  plea  but  in  the 
f  it ;  or  what  tlie  parties  iiiean  to  urge  before  me,  but 
e  words  they  use ;  the  form  of  a  plea,  and  tlie  substance 
eem  therefore  to  me  to  be  much  the  same. 

general  view  of  the  plea  it  is  perfectly  new.  It  is  stated  to 
ea  to  the  jurisdiclion  of  the  Court;  but  it  differs  froiu  a 
the  jurisdiction  in  all  the  particulars  by  wliicli  those  pleas 
ieii  ^ascribed ;  because  (as  it  has  been  truly  observed)  it  is 
ible  to  plead  to  the  jurisdiction  of  any  particular  Court, 
giving  another  remedy  to  the  party  in  some  other  Court. 
lis  |)lca  sa}s  expressly,  tliat  the  party  has  no  remedy  in  any 


tlir  course  of  tlie  argument 
Diaintiif,  the  Lard  ChanceUor 
I,  for  the  purpose  of  bringing 
lUon   lo  the  puiut,    tiiat  tUi* 
]r  shonUl  admit  the  agreement 
and  the  fart  (InU  not  so  as  to 
m\  that  £,'>m  it  due  upon  a 
oi    accounls,   and  tJiat   Uit-y 
I  to  pay   t)iat  e&  ratione,  and 
Nabob  ^lonld  bring  an  action 
o«rt  of  King's  B«iich  lor  that 
en  the  bill  standing  over,  no- 
mid  remain  bnt  the  account  and 
.Hon.    His  Lordshiptaid,  if  the 
atf  snccecd  in  the  King^s  Bench, 
y  plead  with  more  confidence 
Mr ;  if  they  fail  there,  the  £500 
ed  will  remain  as  a  pledge,  that 
conld  plead  in  the  Court  of 
inst  this  demand,  they  would 


have  the  same  advantage  of  it  there  as 
here;  and  the  plaintiff  could  not  go  on 
with  his  bill,  bnt  if  they  could  not 
answer  it  in  an  adion,  it  would  be 
very  ditlicult  to  say,  they  could  here. 
Bnt  this  proposal  was  not  acceded  to, 
the  Attometf-Gmeral  saying,    the  de« 
feudaiits  did  not  mean  to  admit  any 
thing  to  be  due.    The  Lord  Chancellor 
also  observed,  that  the  King  of  Spain 
had  been  once  out-lawed,  by  Selden'g 
ailvice,  to  prevent  him  from  taking 
advantage  of  his  suit ;  tliat  the  out- 
lawry was  bad  enough,  bnt  good  till 
reversed ;  therefore  it  was  necessary 
fur  him  to  come  in  to  reverse  it,  in 
order  take  advantage  of  his  suit.    Hit 
Lordship  said,  he  conld  not  quote  a 
better  book  for    this,  than  Selden's 
Table  Talk.  {Vesty). 

Court 
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Court  of  municipal  jurisdiction  whatever.  I  take  it  thetefore,  in 
fact,  to  be  a  plea  in  bar ;  as  if  it  had  been  said  ex  taK  facto  Oath 
fion  oritur ;  as  if  it  had  been  gratuitous  or  honorary,  or  of  that 
species  of  contract  upon  which  ati  action  does  not  arise.  And  if 
it  had  been  necessary  from  the  form  of  the  bill,  to  have  brought 
into  the  view  of  the  Court  that  it  was  a  demand  of  that  description, 
the  plea  would  have  been  a  plea  in  bar  to  the  action.  And  here 
the  whole  argument  tends  to  the  same  end ;  that  considering  the 
situation  of  the  parties,  and  the  contract  that  hsis  been  entered 
into,  as  having  relation  to  that  situation,  tiie  contracts  are  not  the 
subject  of  an  action.  The  plea  dierefore,  as  1  take  it,  is  a  |dea 
in  bar,  not  a  plea  to  the  jurisdiction  of  a  particulflr  Court,  bat  of 
all  Courts;  and  a  plea  to  the  jurisdiction  of  alt  Courts,  I  take  to 
be  absurd,  and  repugnant  in  terms.  Even  if  the  bill  had  aiatecf 
all  the  case  on  which  the  argjument  on  the  side  of  the  defen^mts 
relies,  and  had  brought  it  to  be  that  species  of  treaty  which  the 
law  ought,  for  some  reasons,  to  pronounce  impracticable  to  be 
executed  by  Courts  of  municipal  jurisdiction ;  it  amounlB  to  no 
more  than  saying  that,  from  the  matter  of  the  action  itself^  ex  tali 
facto  non  oritur  actio. 

In  order  to  consider  it  in  this  point  of  view^  it  is  necessaiy  to 
see  what  the  real  state  of  the  record  is. 

The  bill  states  that  the  Nabob  was  in  debt,  or  that  it  was  al- 
ledged  by  the  defendants  that  he  was  in  debt  to  them.  Tliat  he 
pledged  the  revenues  of  the  Camatic,  of  which  he  was  a  sovereign 
prince,  to  the  Company,  and  permitted  them  to  receive  audi  re* 
venues,  under  a  promise  that  they  would  account  for  them,  and 
set  them  against  die  debt.  He  proceeds  to  state  the  agreement  of 
1785,  which  in  the  bill  is  stated  to  be  an  agreement  not  at  all  re- 
lative to  that  in  1731,  but  perfecdy  distinct  from  it,  and  is  stated 
to  be  a  contract,  onerous  on  the  part  of  the  plaintiff,  for,  of  the 
twelve  lacks  of  rupees  that  were  to  be  allowed  for  current  ex- 
pences,  four  of  them  were  to  be  allowed  in  application  to  the 
payment  of  the  existing  debt  of  the  Company,  and  other  parts  to 
other  occasions. 

It  would  be  impossible  to  get  on  with  an  account,  where  both 
the  parties  were  so  delicate  as  not  to  state  what  those  other  occa- 
sions, were,  and  I  who  know  nothing  of  the  history  of  the  Com- 
pahy,  but  what  I  know  from  this  bill  and  plea,  certainly  do  not 
know  what  they  were :  but  still  the  observation  I  make  is,  that  the 
treaty  in  1785,  as  stated,  was  in  its  foundation,  its  effects  and 
consequences,  entirely  distinct  from  that  of  1781. 

The  bill,  after  staling  this  agreement,  proceeds  to  say  that  the 
receipts,  under  the  first  agreement,  have  totally  extinguished  the 
debt;  and,  consequently,  that  the  Company  ought  to  be  account* 
able  for  the  remainder,  beyond  what  they  can  claim  as  a  debt ;  and 
that  the  Company  having  contracted  with  the  plaintiff  as  private 
individuals,  ought  to  account  for  the  revenues  of  which  they  have '' 

been 
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)>een  10  receipt;  and  that  they  have  received  by  that  means  a  sum 
which,  upon  the  account  taken,  will  appear  to  be  due  to  the 
Nabob.     It  has  not  been  argued  that  this,   standing  by  itself, 
would  be  demurrable,  or  that  it  would  not  be  necessary  to  state 
something  on  a  plea,  to  take  it  out  of  the  predicament  iti  which  it 
stands  in  the  bill,  upon  which  it  appears  a  reasonable  demand  for 
an  account ;  but  it  has  been  urged  that  there  is  enough  in  the  plea 
to  shew  that  this  is  what  you  call  a  foederal  agreement,  by  which 
one  means  a  treaty  between  sovereigns  concerning  the  public  bii9i- 
ness  of  each  sovereignty;  and  it  is  insisted  upon  to  be  such  a 
treaty;  T  state  it  without  the  words  peace  and  war,  because  if  I 
were  to  go  into  that  part  of  the  argument,  and  to  consider  it  with 
a  view  to  the  question,  whether  ex  tali  facto  actio  non  oritur^  I 
most  not  confine  it  to  peace  and  war;  for  I  apprehend  it  would  be 
impossible  to  contend  on  the  general  principles  of  municipal,  as  it 
is  distinguished  from  fcedcral  law,  that  the  terms  of  an  agreement 
which  relates  to  peace  or  war,  are  in  a  different  relation  from  the 
terms  of  an  agreement  that  relates  to  any  other  public  subjects  of 
the  aggregate  bodies,  which  are  called  sovereign  nations:    and 
therefore  tibe  position  is,  that  wherever  two  sovereign  nations  have 
contracted  upon  matters  respecting  the  sovereign  bodies  they  re- 
present, that  the  effect  of  the  contract  constitutes  a  species  of 
obligation,  ex  quo  actio  non  oritur.   In  order  to  apply  diis  position 
to  the  present  case,  they  have  stated  the  Nabob  to  be  a  sovereign 
prince  of  the  Camatic:  and  that  by  law,  I  will  not  go  further  than 
to  say,  that  by  law,  and  the  municipal  constitution  of  this  couri- 
try,  the  East  India  Comfpany  being  clothed  with  an  authority  to 
make  war  for  their  defence,  or  the  melioration  of  their  situation  ih 
respect  of  trade,  or  otherwise;  that  the  Company  being  armed  by 
charters/  am}  the  rounicFpal  authority  of  this  country,  with  these 
powers^  stand  in  all  respects,  relative  to  the  exercise  of  that 
power,  ih  the  same  condition  as  if  they  were  sovereigns,  without 
enquiring  whether  they  are  independent  sovereigns,  or  execute?  de- 
listed sovereignty :  neither  of  which  propositions  can,  with  any 
tolerable  strictness,  be  true,  for  they  are  pure  subjects.     A  ficti- 
tions  body  of  subjects  formed  by  a  charter,  is  as  mere  a  subjec^t  as 
natural  bodies  in  a  state  of  subjection  to  the  sovereign  auiliorily 
of  the  country,  therefore  they  are  pure  subjects,  to  all  intents  and 
purposes  whatsoever. 

But  the  question  remains,  whether  being  armed  with  an  autho- 
rity to  make  peace  and  war,  does  not  induce  an  authority  to  make 
treaties  of  a  foederal  kind,  qttasi  /(tdcra,  and  whether  the  trea- 
ties they  so  make  do  not  pat  them  upon  pro  cd  vice,  in  the  same 
situation  that  sovereigns  arc  with  respect  to  ihc  fadcra  contractied 
between  them. 

If  therefore  both  ihc.^c  proposilions  were  true,  if  actio  non  oritAr 
facto  fadcrali  were  true,  and  if  this  were  an  actT)f  that  kind,  the 
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question  would  arise  how  far  they  have  pleaded  tl^emselves  iotf^* 
that  situation. 

I  could  have  wished,  certainty,  that  by  som^  ineanS|  eitb^  true 
or  false,  (for  as  they  are  a  corporation,  and  speak  without  swearing, 
I  suppoi^e  they  would  hardly  think  of  confining  themselves  to  truth) 
that  they  had  beei\  abl^  to  state  expre^^ly,  the  peculiar  situation 
on  which  a  question  might  ^mCf  of  the  sort  I  haye  now  stated, 
(and  without  siting  which  it  is  impossible  it  should  arise)  for  if  the 
East  India  Company  has  coi^tracted  with  any  other  view  than  that, 
so  as  not  to  br^  th^  shade  of  at^alogy  over  the  contr^ct^  an^  to 
bring  it  within  the  principles  which  are  sqpposed  to  govern  them 
(to  say  nothing  of  tjbe  question,  how  far  they  wpifl^l  be  considered 
to  govern  then^)  if  they  have  not  brought  themselyi^  within  that, 
it  will  be  impossible  for  me  to  supply  the  defect,  an4  tp  treat  ^ 
subject  as  if  it  had  been  brouglxt  witnin  the  onl^  predicament  upm 
which  one  iota  of  the  argument  I  have  heard  wiU  apply. 

The  case,  (hen,  upon  the  ques^on  I  have  stated  as  between  1 
vereigns. — Ijlieife  ^re  n^any  l^al^^e  jurisdictions,  which  aie,  as 
all  subordinate  relations,  and  perhaps  9s  to  m^ing  p^ace  and  var^. 
like  kingdofns.    if  an  actioahad  been  brou^^t  otificdera^,  lyiinsfaTT 
such  Psdatines,  would  or  viroulii  not  the  Courts  lu^ve  repfdjed  itj^ 
even  though  it  had  been  grounded  on  the  rights  q(  yfmi  Hjto^f^  El 
think,  upon  ths^t  it  is  a  very  material  line  of  aigiipi^^t  tp  qposi^^^ 
qu6  rationef  a)I  th^  Courts  of  thb  country  enter  upon  qu^on^ 
qependmg  on  such  ftfdfra.    In  the  first  plajDe,^  \  do  m4  tf^  it  Up- 
b^  true,  as  Mr*  ^^ra^y  has  ai|[tted  it,  that  it  is,  ky^^^cp^iji&^.i^ 
nations:  I  know  ijt  i^  ^n  op^iion  that  has  h^^n  treated.  11^'^fiiabcK 
rately  that  there  isi  an  implied  consent  of  nation^,  wlfidi.b^Kb 
nations  to  the  decisions  of  the^/brtim  of  each»  ^here  qy^M>n^ 
that  arise  upon  U^ti^  or  vpon  the  law  of  nations,,  lu^dispykd 
in  a  court  of  i^dmiralty.    It  seems  strange  to  say,  th^t  this  u  tjus 
implication  of  our  Court,,  whiqh  is  a  Court  tb^t  arises,  fa|y,  coi|U]|^ 
sipn  under  the  great  seal,  and  where  tlie  terms  of  tb^  comyniyipn 
point  very  much  to  the  colouring  such  a  conclusion^  as  thatftom 
whence  there  originates  a  fair  ground  of  argument,  that  it  waa  true 
if  it  were  otkennjse  founded  in  fact.    But  in  the  first  p)s^:ct,|  I 
take  it  to  be  c)ear  that  by  the  law  of  nations,  in  any  one  of  the  mu- 
lucipal^ra  (whether  it  be  the  Court  of  Admiralty,  or  the  Co«irt 
of  Prize,  instituted  by  special  conomission,  or  by  the  o^diniu^  dis- 
tribution of  power)  it  is  a  just  cai^e  of  war  if  their  dedsioos  are 
not  adhered  to  by  the  other  side,  and  that  a  neutral  state  caimot  he 
bound,  if  it  can  state  as  its  grievance  unjust  decisions  there.     In 
the  next  place,  it  is  true  that  idea  is  confirmed  by  act  of  parliament; 
that  the  questions  arise  here  before  our  Prize  Courts,  under  recitals 
of  all  the  acts  which  constitute  Prize  Courts,    from  the  time  of 
Queen  Anne  downward :  the  same  jurisdiction  is  executed  in  *lScot- 
land  under  a  Court  of  another  description;  and  a  question  having 
arisen  how  far  these  prizes  were  controlablc  by  the  acts  of  parlia^ 

ment 
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It  regulatitig  pri^s  here,  it  was  foand  necessary  to  make  another        .1791. 
which,  witliout  changing  the  form  of  the  jurisdiction,  made  ww«^ 

m  determinable  there  just  as  they  are  here,  but  in  tlie  naftune       Naj»ob  •€ 
die  SHit  they  begin  the  complaint  there,  just  as  they  do  here,  ^^ 

I  saved  by  the  statute  of  Union  eo  nomiiuymd  just  as  they  do  in  Ylie 

im,  yet  undoubtedly  die  terms  <rf  treaties  govern  those  juris-  ^/t^.if!^^ 
ions  in  the  same  manner ;  and  if  the  action  is  brought  at  com- 
I  law,  the  terms 'of  treaties  will  bind  the  decision,  ftM:  the  ques- 
i%here  the  action  is  to  be  brought,  does  not  depend  upon 
ither  it  is  between  natives  and  foreigners,  or  grown  out  of  fis- 
J  engagements,  but  where  they  arise ;  if  at  laod  they  mast  be 
imined  at  common  law,  and  could  not  be  oMtertained  by  the 
miraky,  for  (though  doubts  have  been  entertained  of  it)  aocord- 
to  my  ideas,  the  statutes  of  prize  do  not  eatend  the  admiralty 
idiction  beyond  its  natural  extent;  and  if  tbty  can  becalried 
Mid  it,  (as  was  the  opinion  of  a  great  lawyer)  that  does  not  im- 
4i  my  argnment  (a). 

Iierdbre,  its  being  a  treaty  between  nations  will  not  be  con- 
ive,  but  this  may  possibly  be  distinguished,  because  it  maty  Jie 
fended,  (bat  where  the  subjects  of  a  neutral  prince  bring  their 
ift'the  Admiralty  Court,  though  die  decision  is  to  be  r^nlmted 
he  state  of  relation  between  the  two  countries,  as  its  govern- 
principle,  yet  the  foundation  of  the  action  is  the  right  of  die  [  ^^  ] 
tidual ;  and  it  will  not  therefore  come  fuify  ap  to  a  detcrmina- 
bebireen  two  sovereigns,  upon  v^foodm  resjfiecting  dieir  mutual 
HiFdgnty,  nor  up  to  the  potait,  whether  the  Company  not  being 
'^ereign,  but  having  only  private  property,  wiU  be  in  the  same 
Hion.  But  before  1  think  myadf  obliged  to  go  largely  inio 
i  a  pomt,  and  upon  which  I  should  probably  wiali  to  h^ar  argu- 
itr confined  to  it;  and  though  the  authorities  of  Vatell  and  Gro- 
»  and  other  text  books,  might  not  affbrd  very  apt  inferences, 
^  might  go  some  way  towards  affording  general  principles,  upon 
[A  the  deeiinon  might  ultimately  prevail. 
fow  to  say  here,  will  you  enjoin,  will  you  decree  specific  per- 
trance,  is  by  no  means  a  conclusive  argument ;  I  dislike  the 
Mient,  because  it  stands  clear  of  the  fundsnneatal  principle  upon 
di  the  question  is  to  be  decided ;  an  argument  wliich  tends  only 
icbnvenienee  caimot  be  admitted  to  any  great  extent,  and  in 
absence  of  aH  fondamental  principles.  In  the  next  place  it 
I, -according  to  thd  principle  1  ^mtioiw  Aatmg, ex  taii facia 
b  non  oritur ;  which  t  consider  to  be  the  true  state  of  the 
ttion :  I  do  not  know  whether  it  goes  very  naturally,  not  to  the 
dgment  of  the  general  proposition,  but  the  preventing  the  ap- 
ation  of  it ;  for  it  is  one  thing  to  say  you  shdl  execute  speci- 
fy, and  another  lo  say  you  shall  pay  a  debt  actnally  contracted. 

• 

(u)  Vicle  t  R.MiiMfi.  Adm.  Rep.  fS4. 
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It  occurred  to  me  whether,  if  the  East  India  ConipsHiy  haiT 
stated  an  account  under  the  agreement  in  1781,  and  reciting  they 
had  received  so  many  lacks  of  pagodas  from  the  revenue,  that  they 
had  debited  him  so  many  lacks,  ^  upon  which  remained  a  balance  of 
so  many  pagodas,  with  or  without  saying  the^  would  promise  to 
pay  it ;  and  if  the  Nabob  were  to  bring  an  action  in  the  Court  of 
King's  Bench,  or  any  other  court  of  law,  a  plea  could  be  invented 
to  bar  that  action;  whether  had  it  been  worded  ever  so  well,  k 
would  have  applied  to  that  subject ;  and  more  particularly,  how  a 
plea  worded  as  this  is  would  apply. 

I  proceed  then  to  consider,  whether  the  plea,  as  it  here  slands, 
has  brought  it  to  that  point,  tkit  thiis  was  a  convention  betwieen  two 
persons  acting  as  sovereigns,  quasi  sovereigns,  respectip^K/tlLe  public 
interest  represented  by  them. 
'  In  order  to  do  so,  they  have  pleaded  thus : 
'  They  have  stated,  that  by  divers  charters,  deeds,  and  statutes 
confirming  them,  they  have,  among  other  things,  the  sole  right  of 
trading  to  the  East  Indies,  they  are.  licensed  to  send  ships  gI*  war 
there,  or  send  men  or  ammunition  to  tlieir  factories  for  their  secu- 
rity aoid  defence,  to  choose  commanders  and  officers  over  tfaemi.  to 
continue  (which  is  the  material  part  of  the  plea)  or  make'p^noe  or 
war  with  any  prince  or  people  that  are  not  Christians,  within  the 
precinct  of  their  trade,  in  all  the  w<»:ld  beyond  the  Capeof^Good 
Hope  J  ahd  this  Nabob  they  have  stated,  to.  he.  a  sovereign  prbce 
and  an  infidel,  in  the  Camatic,  within  the  precincts  of  l£eir  trade. 
.  So  for  as  they  have  gone  in  stating  his  right,  and  their  capacity  oF 
making  war;  this  they  have  done  with  the. view,  that  from  the 
power  of  making  or  continuing  war,  vrithQut.fuiy  express  grant,, 
it  will  be  inferred,  that  the  crowo  has  granted  a  right  to  m^ke 
iwderal  engagements  and  treaties ;  this  they  have  not  stated,,  but 
l»ve  left  it  to  be  inferred  from  the  power  of  making  war  or  peace. 
'  It  would  have  been  material  perhaps  »to  this  point  of  ai^4i^p»(^t 
to  have  averred  this,  because  it  will  be  an  important  conaideratiom 
how  far  those  foederal  engagements  ms^de  in  India  will  bind  the 
country. 

I  suppose  it  is  clear  that,  especially  with  the  concurrence  of 
an  act  of  parliament,  where  a  power  is  given  them  by  the  public 
to  makepeace  and  war,  the  effect  of  a  peace  or  war  ms^de  by  tbecn, 
will  constitute  the  state  of  peace  and  war  between  the  sovereign  4»f 
this  country,  and  the  sovereign  prince  with  whom  it  is  made. 
■  If  the  act  had  provided  to  enable  them  to  make  treaties,  the 
same  argument  would  probably  have  concluded,  that  the  power  of 
the  country  would  be  bound  by  such  treaties :  unless  the  custom  of 
nations  would  apply  to  them,  as  effectually  as  it  does  to  persons 
having  full  powers.  If  that  were  to  be  determined  upon  lejtters 
or  figures  only,  the  parties  are  fully  bound  by  the  signature  of  their 
plenipotentiaries,  but,  till  ratification,  it  is  not  understood  to  be  m 
plenary  obligation ;  and  therefore;^  in  a  treaty  with  a  plenipoten- 

Umtj 
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tony,  ratificatioD  is  one  of  the  terms  contracted  for ;  unless,  there- 
fore, the  custom  of  nations  would  apply  to  a  general  power,  given 
in  this  way  by  charter,  if  they  have  power  to  treat  with  all  sovereign 
princes,  infidels,  within  the  compass  of  their  trade,  those  contracts 
would,  as  forderal  engagements,  have  bound  the  nation ;  but  this 
sbems  not  to  be  expressly  granted  to  them,  but  left  to  me  to  infer, 
from  their  being  enabled  to  make  peace  or  war. 

After  they  have  qualified  theqjiselves  in  that  manner,  they  say 
generally,  tliat  all  the  agreements  and  transactions  in  the  bill,  were 
done  by  virtue  of  the  powers  before  mentioned.  I  imagine,  if  it 
bad  rested  u|>on  that,  the  powers  and  licence  being  of  sole  trading, 
it  would  be  difficult  to  insist,  that  was  not  the  power  under  which 
they  attempted  to  justify. 

After  they  have  stated  that  they  were  done  by  virtue  of  their 
powers,  they  proceed  to  the  only  material  words  of  the  plea,  and 
these  are,  that  they  do  respectively  relate  to  matters  transacted 
between  them  in  regard  to  peace  and  war,  and  the  security  and 
defence  of  their  respective  territorial  possessions,  without  saying 
what  was  done  for  one  occasion,  and  what  for  the  other,  but  leav- 
u^  it  as  equally  justitied,  whether  it  was  done  on  account  of  peace 
or  war,  or  for  the  mutual  security  of  their  possessions.  Now  I 
have  not  heard  it  argued,  tliat  these  words  do  not  stand  distinct- 
ively, and  that  the  reliance  of  the  plea  is  not  as  much  upon  the 
last  as  upon  the  first,  nor  that  if  it  had  been  confined  to  the  first 
branch,  that  from  the  authority  of  making  peace  or  war,  they 
wouM  have  a  right  to  consider  themselves  as  treating  foederatively, 
where  the  subject-matter  of  the  treaty  was  the  security  of  their 
territorial  possessions ;  which,  being  unqualified,  may  relate  to  a 
fpreat  many  other  dangers,  than  those  arising  from  infidel  princes 
uving  within  the  precincts  of  their  trade. 

But  to  keep  clear  of  this,  and  suppose  it  confined  to  transac* 
ticHW  that  relate  to  peace  and  war,  is  it  possible  to  contend  that 
that  general  phrase  is  sufiicient  to  bring  it  up  to  the  point,  that  it 
is  a  fflsderal  engagement  formed  by  a  sovereign,  concerning  the 
public  interests  of  the  sovereignty  ?  Will  the  sum  of  the  words 
extend  to  that  i  If  it  would  not  do  so  between  sovereigns,  much 
less  between  those  who  have  a  limited  charter,  approaching  to 
Bovereignty  in  no  respect,  but  armed  with  peculiar  powers  for  their 
own  interest. 

In  the  first  part  of  this  plea,  where  they  ofiFer  to  prove,  that 
they  stand  in  a  situation  essential  to  their  plea,  they  say,  by  char- 
ter and  acts  of  parliament  they  have  certain  powers,  can  this  be 
the  manner  of  pleading  in  a  court  of  justice  ?  must  they  not  shew 
quo  modo?  must  they  not  state  the  powers  given  them  by  the 
charters  ?  But  the  Jttomey  says,  that  they  are  confirmed  by  the 
met  of  parliament,  llie  act,  in  its  nature,  is  a  private  act,  and 
therefore  would  be  pleaded ;  but,  I  take  it  for  granted,  there  is  a 
clause  at  the  end^  that  it  shall  be  a  public  act.    JDoes  it  follow 

that 
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that  I  an  to  take  notice  of  a  |K>wer  given  by  charter^  and  con* 
^med  by  act  of  parliament,  as  if  it  was  a  general  law  of  the 
realm  i  I  should  be  glad  to  bear  any  case  that  would  bind  me  in 
that  manner.  Therefore  I  take  the  plea  to  be,  in  that  reqiect, 
informal. 

But  the  gentlemen^  in  drawing  the  plea,  have  not  adverted  to 
the  most  material  consideration!  for  every  plea  must  tendet  issnable 
matter,  the  truth  or  falsehood  of  which  may  be  replied  to,,  or  put 
in  issue.  If  it  is  to  be  decided  now,  here  nothing  is  tendered  upon 
>vhich  issue  can  be  taken ;  and  there  is  no  case  of  a  plea  of  tins 
sort,  vrfiere  general  propositions  are  tendered^  by  way  of  pka,  in 
order  for  issue  to  be  taken  i4>on  them. 

It  therefore  seems  to  me  that  the  plea  is  bad  in  eivery  fiesn. 
There  is  not  sufficient  alledged  to  bring  them  into  the  situatioa  to 
which  the  argument  would  apply ;  and  I  camot  say,  if  they  were 
brought  into  that  situation  (which  I  wish  they  were,  because  I 
think  it  an  important  point  to  be  considered)  I  should  tbcRfore 
lean  to  any  application  to  endeavour  to  do  it ;  for  I  canaot  take 
notice  of  what  one  privately  may  think,  Umt  the  Nabob  knows  no 
more  of  this  than  of  what  is  passii^  at  Vienna.  I  must  •onsider 
this  as  the  suit  of  the  Nabob ;  and,  considering  it  as  such,  it  would 
be  difficult  to  sever  tbe  convenient  from  the  inconvenient ;  pBoba- 
bly  a  number  of  inconvemences  may  arise,  let  them  be  what  they 
Will,  pronouncing  on  this  record :  it  is  impossible  to  allow  Ibis 
pka,  therefore  it  must  be 

{ay 


On  the  30th  of  the  present  month,  Mr.  Attomey^General  (on 
the  part  of  the  Company)  moved  for  leave  to  amend  the  plea,  or 
to  plead  anew,  on  account  of  the  novelty  and  importance  of  the 
but  Lord  Chancellor  refused  the  motion  (6). 


case 


(c)  Th£  Company  afterwuds  put  in 
an  answer,  tor  tlie  proceedings  upon 
vrhichy  vide  post,  vol.  iv.  180.  2  Ves. 
jun.  56. 


(6)  Upon  tke  sobjcct  of 
of  pleat,  vide  Ntwimaok  v.  lYaXUt^  ante, 
vol.  ii.  143. 


Lincoln's-lM 
Hall,  22d  Jirfy. 

Power  to  the 
mavivw  of 
liusband  and  wife 
to  appoint  among 
(Jiildren,  not 
weU  executed 
by  a  deed  by 
both. 

Where  a  seal  is  re* 
quired  by  the 
power,  an  ap- 
pointment among 
cliiUiren  without 
seal,  void. 


Mac  Adam  v.  I«i0Gan  (a). 

XIY  settlement,  subsequent  to  the  marriage  between  Gi/9erf  ant& 
"■-^    Sarah  M^Adam,  c£3/XX),  part  of  the  wife's  fortune, 
vested  in  trustees,  the  defendants  Logan  and  Devaynes,  the 
rest  thereof  to  be  paid  to  the  husband  for  life,  after  his  decease 
to  the  wife  for  life,  if  she  shoidd  survive,  and  after  die  decease  ol 
the  survivor,  to  divide  the  same  amongst  such  child  or  children  o 
the  marriage,  and  in  such  shares  and  proportions  as  the  surcho^^ 
of  them,  the  husband  and  wife,  should,  by  writing  undet  hand  an<^ 

(a)  Ifcg.  lih.  0%  1^90.  foil  ^H«  , 
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seal,  appoint,  afid  id  defiiiilt  of  appofintment^  among  all  tka  cbil- 
dteh  equallj  (d). 

Tk  husband  and  \rife  during  their  joint  lives,  and  having  then 
fi¥e  diildffeit/  the  defettdant>  Christopher  KillHf  M^Jdam,  their 
eldest  sou,  the  three  plaintiffs,  and  a  son,  since  deceased,  by  deed- 
poll,  signed  by  them,  but  not  sealed,  appointed  the  £3,000,  after 
the  decease  of  the  survivor,  to  be  equally  divided  among  their 
fotir  youngef  children,  omitting  tlie  defendant  Christopher^  their 
eldest  son. 

Sarah'M^Adam  died  in  the  life-time  of  her  husband  Gilbert, 
M'ho  was  since  dead. 

i\nd  the  trustees,  having  some  doubts  concerning  the  validity  of 
the  deed  executing  the  power,  the  present  bill  was  filed  by  the 
snrviving  appointees  under  the  deed,  against  the  trustees,  and  their 
brother,  Christopher  Kilbi/  M^Adam^  praying  that  the  deed-poll 
might  be  declared  to  be  a  good  execution  of  the  power,  and  that 
the  trustees  might  pay  to  tlicm  the  £3,000. 

Christopher  Kilby  M^Adam,  by  his  answer,  insisted,  that  die 
deed-poll  was  not  a  good  execution  of  the  power,  inasmuch  as  the 
power  could  not  be  executed  by  the  husband  atid  wife  during  their 
joint  lives,  but  the  execution  thereof  ought  to  have  awaited  the 
death  of  one  of  them,  and  to  have  been  made  by  the  survivor,  and 
also  inasmuch  as  it  ought  to  have  been  by  a  deed  sealed  as  welt  as 
signed. 

Mr.  Mansfield  and  Mr.  Hood,  insisted,  for  the  plaintiflfs — that 
this  was  a  good  execution  of  the  power ;  that  being  by  both,  it 
was  executed  by  the  survivor ;  and  that  the  sealing  was  such  a  for- 
mality as  the  Court  would  supply,  this  being  a  power  coupled  with, 
an  interest,  Smith  v.  Ashton,  1  Eq.  Ab.  345.  They  observed,  that 
it  did  not  appear  but  the  defendant  Christopher  was  otherwise 
provided  for. 

Ijord  Chancellor,  widiout  hearing  the  other  side,  said — he 
thought  the  appointment  by  the  husband  and  wife,  during  their 
joint  lives,  was  not  a  good  appointment  imder  this  power ;  and 
that  it  w^s  indifferent  whether  Christopher  wasr  or  was  not  other- 
wise provided  for  (6). 

Updit 

{hi)  The  reader  will  find  some  in- 

fenioiis  obscrvatious  of  Mr.  SufrAen^ 
*ow.  263, 264)  who,  upon  the  authority 
of  tlic  case  of  tlie  Connlm  of  Svihcf 
land  V.  Northmore,  1  Dick.  56.  S.  C. 
3  Vin.  Ab.  427.  nom.  iSclater  v.  trardt, 
su^gestR,  that  it  may  still  be  open  to 
contend,  tliat  as  the  power  might  bu 
executed  by  each  separately  in  the 
life-time  of  the  other,  a  joint  appoint- 
ment ought  to  he  conKiderod  as  the 
separate  appointment  of  the  one  M-ho 
burvives,  and  conscquentiv  a  valid  ex> 
ecution  of  the  power.    Thi.s  argument 

would 
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(a)  The  words  of  the  settlement,  as 
they  appear  in  the  Register's  book,  are 
as  follows:  to  the  Imsband  (br  life, 
**  md  in  case  the  said  S.  M*  should  sur- 
vive her  said  husband,  theii  to  pay  the 
interest  to  her,  or  amongst  all  and 
e^ery  of  such  one  or  mote  child  or 
ehltdMn  of  the  said  S»  itf.  by  the  said 
G.  AT.  begotten,  or  to  be  begotten,  in 
audi  parts,  shares,  and  at  such  times, 
and  writh  such  maintenance  \ti  tlie 
mean  time  as  the  survivor  of  them, 
the  said  O.  M.  and  S.  M.  by  any  deed, 
&c.  bhould  appoint,"  &c. 


V. 

Logan* 
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ITOI. 


M^Adam 

V. 
LOGAlf, 


Upon  the  other  point  his  Lordship  seemed  to  think,  that  the 
want  of  a  seal  could  not  be  supplied  between  persons  having  equal 
equities  I  though  it  may  against  an  heir  at  law  or  remainder-man ; 
but,  being  all  children,  it  is  like  a  naked  power ;  but  he  decided  it 
upon  the  former  point  (a). 

woald  however  probably  be  fonnd  tin- 
t^mible*  It  18  founded  opon  an  as- 
•iii|iption,  (viz.  that  the  power  might 
be  executed  by  each  separately,  in  the 
life-tinie  of  the  other,)  of  which,  in 
the  absence  of  authority  in  its  favour, 
we  ma^  safely  doubt :  and  against  which 
there  IB  a  strong  intimation  of  opinion 
by  Lord  EUenborough  in  the  case  of 
Doev.TomkinmiytM.ScS.tes.  Tliat 
was  a  devise  of  real  estate  to  the  tes- 
tator's two  sisters  M.  and  E,  or  to  the 
sarvif  or  of  them,  and  to  be  disposed 
o/  ky  the  survivor^  as  she  may  by  will 
devise.  M.,  during  the  life  of  £., 
made  a  will,  devising  the  property. 
She  afterwards  sorrived  £.,  but  died 
wttboot  republishing  her  wilL     The 


above  case  from  Viner^  had  been  cited 
to  shew  that,  supposmg  this  to  be 
a  power  to  the  survivor,  (of  which, 
from  otiier  parts  of  the  will,  there  was 
ipieat  doubt,)  it  had  been  well  exe- 
cuted in  the  life  of  the  other  sister. 
Lord  EUenboronghf  however,  in  answer, 
observed,  that  tlie  distinction  between 
the  cases  was,  tliat  in  the  case  from 
VituTf  the  power  was  given  to  a  desig' 
noted  person,  to  be  executed  upon  a 
contingency;  in  the  case  before  him, 
it  was  a  power  given  to  a  contingent 


person.  It  is  to  be  regretted  that  the 
authorities  have  never  been  brought 
together  under  the  consideration  of 
the  Court,  for  as  the  Covntess  of  Suiker- 
land^B  case  was  here  omitted  to  be  cited 
before  Lord  Thurlow,  so  Lord  Tter- 
low's  determination  escaped  the  re- 
search of  the  very  eminent  person  who 
argued  against  the  execution  of  the 
power  in  Doe  v.  Tomkhuom, 

The  present  case  has  been  cursorily 
noticed  m  BusJieU  v.  Bushell^  1  Sch.  & 
Lef.  96.    Sharp  v.  Sharp^  2  Bam.  & 
Aid.  410.    £t  vide  Towntend  v.  ff'U — 
ao/u  1  Bam.  &  Aid.  608. 

In  Siinpson  v.  Pou/,  *i  Eden,  34,  wh( 
there  veas  a  joint  power  to  hasband  and 
wife,  of  appointing  a  sum  of  BBone; 
among  children,  with  power,  in  4e&al 
thereof,  for  the  survivor  to  appoin 
I^rd  Northington  held,  that  a 
execution   by  both,   of  the    on^ 
powers,  prevented  the  execation  of  tb 
secondary  power  by  the  wife,  who  sur< 
vived, 

(a)  This  opinion  on  this  point,  ai 
served  by  Mr.  Sugden^  (Pow.  35l) 
not  be  supported ;  surrender  of  copy 
hold  and  executions  of  powers  in 
respect  go  hand  in  hand  :  as  to  which 
vide  Chapman  v»  Gibaon^  ante,  289* 


Linco1n*s-Inn 
HaU,  tSd  Jwly. 

Gift  by  wiU  of 
pictures  to  La<jk 

;  absolutely 

void,  and  shall 
not  go  to  the 
Master,  or  be 
aupplied  by  pa« 
rol  evidence. 
Bequest  of  all 
my  clothes  and 
linen  whatsoever 
passes  body  linen 
only. 
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Hunt  v.  Hort  (6). 

'FLM'RS.  Hewit,  by  her  will,  gave  her  houses  in  town,  and  aC 
•  ■■"  Richmond,  to  her  dear  niece,  dame  Margaret  Hort,  and 
Richard  Baker,  her  attorney,  in  trust  to  sell  the  same ;  she  tbecm 
gave  certain  pictures  specifically ;  and  the  will  proceeded,  ''  my 
other  pictures  to  become  the  property  of  Lady  (leaving 

a  blank  after  Lady),  my  linen  and  clothes  of  all  kinds,  except; 

laces,  I  give,  with  «£20,  to  Scoti^'  (her  servant),    and 

made  her  niece,  Harriot  Hunt,  her  residuary  legatee,  whom  sh^ 
recommended  to  the  care  of  Lady  Hort,  and  Lady  Hort  and 
Richard  Baker  executors. 
The  bill  was  filed  for  an  account,  Sfc,  and  two  questions  were  raised  • 
Ist.  Whether  the  defendant  Lady  Hort  was  entitled  to  the  pictures  ? 
2dly.  What  linen  Mrs.  Scott  was  entitled  to,  she  claiming  tli^ 
table  and  household  linen  under  the  bequest  i 


(b)  Reg.  Lib.  A.  1790.  foU  521. 


Mr. 
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Mr.  Mansfield  and  Mr.  Shorty  for  the  plaintiff,  contended —  1791- 

that  though  it  was  probable  Lady  Ilort  was  intended  to  take  the  wvw 

pictures,  yet  her  name  being  omitted,  could  not  be  supplied  by  Hukt 

parol  evidence;  for  though   parol  evidence  had    been  received,  Hort. 

where  a  person  was  named  by  a  wrong  name,  yet  there  was  no 
case  where  a  blank  had  been  supplied,  Baylis  and  Church  v.  The 
Aitomey-General,  2  Atk.  239.  and  that  as  to  the  bequest  to  Mrs. 
Scott,  the  word  "  linen''  being  connected  with  "  clothes/'  only 
body  linen,  not  table  or  bed  linen  could  pass. 

Mr.  Steele  for  Lady  Hort,  contended — that  on  the  face  of  the 
will  Lady  Hort  was  entitled ;  that  in  the  opening  of  the  will  she 
has  given  every  thing  to  dame  Margaret  Ilort^  2l^  Richard  Baker, 
iu  trust,  then  having  given  four  pictures  specifically,  she  directs  the 
others  to  become  tlie  property  of  Lad^  ;  there  cannot 

be  a  doubt,  she  meant  Lady  Hort^  who  is  tlie  only  person  of  title 
mentioned  in  the  will.  She  afterwards  calls  her  Lady  Hort  in 
the  appointment  of  executors.  At  least,  Lady  Hort  is  entitled  to 
a  reference  to  the  Master,  to  enquire  who  was  intended,  and  parol 
evidence  of  the  testatrix's  intention  will  be  admissible.  In  Mas^ 
teray.  Masters,  lP.W.421,  Mxs,  Masters  had  left  a  legacy  to 
Mrs.  Sawyer,  when  there  was  no  such  person  known  to  her,  but 
it  was  alledged  she  meant  one  Mrs.  Szcopper^  it  was  referred 
to  the  Master  to  enquire  whether  Mrs.  Swopper  was  intended, 
and  if  the  Master  should  find  she  was,  she  was  to  receive  her  le- 

Mr.  Mitford,  for  the  defendant  Scott,  contended — tfiat  she  was 
entitled  to  all  the  liuen  of  every  kind ;  that  if  it  had  been  meant  to        [  SIS  ] 
confine  it  to  body-linen,  the  word  "  linen''  was  superfluous,  as  that 
vroold  have  passed  by  the  word  ''  clothes." 

IjOrd  Chancellor. — As  to  this  point,  it  was  clear  that  connect- 
mg  the  word  *^  linen"  with  '^  clothes,"  shewed  what  was  the  inten- 
jtion. 

As  to  the  former  point,  his  Lordship  had  more  doubt  whether 
Ifae  first  gift  of  the  whole  being  to  Lady  Hort  in  trust,  and  then 
part  of  the  pictures  being  taken  out,  and  the  remainder  to  become 
the  property  of (in  opposition  to  a  trust)  he  could  not  sup- 
ply Lady  norths  name,  even  without  referring  it  to  the  Master; 
Imt  upon  consideration  he  said,  he  could  not  supply  a  blank  by 
parol  evidence ;  and  that  where  there  is  only  a  tide  given,  it  is 
the  same  as  if  it  was  a  total  blank ;  that  by  a  blank  added  to  a 
general  legacy,  no  person  is  referred  to,  and  therefore  he  thought 
it  would  foe  too  much  to  give  it,  thus,  to  Lady  Hort  (a). 

(a)  In  Abbot  v.  JtfoMie,  3  Ves.  147,      of  legatees,  vide  Delmare  v.  RebeUo, 
upon  a  legacy  to  Mrs.  G.  evidence  was      post,  4-^1 
admitted :  as  to  nustakes  in  the  names 
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liincotii'^-lDii 
Ji9X\,t4,fhJuiy. 

Bankers  receive 
and  pay  money 
on  account  of  a 
bankrnpt,  after 
notice  of  an  act 
of  bankraptcy; 
all  the  sums  re- 
ceived, are  so  to 
tlie  use  of  the  es- 
tate, and  they 
cannot  set  off 
the  payments 
made,  or  be  al- 
lowed to  come 
in  as  creditors, 
and  to  claim  di« 
vidend  on  debts 
paid  which  were 
owins  before  the 
act  of  bank- 
ruptcy. 

[  314  ] 


Hankvy  and  Othersf  v.  Ver^oh  and  Chherd. 

npHE  bill  silted  that  the  plaintiffs  were  bankers,  and  that  Eliza* 
^  beth  Tyler  employed  them  as  such,  in  the  way  that  merckanl^ 
and  others  usually  employ  bankers,  and  being  threatened  ^ith  an 
indictment  for  perjury,  quitted  her  bouse  on  Tow€r  Hili^  on  the 
2d  or  3d  May,  1785,  and  went  abroad  to  Frdrke;  that  she  aAei^ 
wards  returned,  and  carried  on  business  as  before,  till  the  begin- 
ning of  February  1786|  and  continued  to  make  use  of  the  plains 
tiff's  banking-house,  they  knowing  the  reason  of  her  absence,  and 
not  suspecting  that  her  going  away  could  be  deemed  an  act  of 
bankruptcy ;  and  between  the  18th  Mayy  17S5,  and  March  17B6, 
she  paid  into  plaintiff's  shop  £9filG.  Ss.  Qd.  and  during  Iheteme 
time,  plaintiffs  paid  in  discharge  of  her  drafts,  and  olberuHl^  on 
account  of  her  and  her  estate,  <£9>979-  5s.  4^.  ^hich  left  tt  ba- 
lance in  favour  of  plaintiffs  of  <£62.  1 6s.  7d. 

The  defendant  ^etmni  about  the  dth  March,  1 786,  saed  orit 
a  conmiission  of  baiikrfiptey  against  Elizabeth  Tyler,  iMd  she  Wai 
found  a  bankrcrpf,  upon  proof  of  an  act  of  bankruptcy  cottentitlted 
by  her;  and  the  defendants  and  plaintiff  th&mas  Uankey,  were 
chosen  assignees. 

The  defendants  afterwards  brought  an  action  against  the  plaiki^ 
tiffs,  (the  plaintiff,  Thomas,  waivmg  the  objection  of  his  being  aft. 
assignee)  for  the  sum  of  £9,6lG.  8s.  9^.  paid  by  Elizabeth  Tjfkr- 
into  the  hands  of  the  plaintiffs  after  her  return  from  abroad ;  amL 
the  plaintiffs  pleaded  the  general  issi^e,  and  gave  a  notice  of  set-off* 
The  actionr  Came  on  to  be   trie(}  af  the  sit^igs  after  Trinity  teruK 
1787  {a),  and  the  defendants  giving  evidence  of  some  of  the  credi- 
tors of  Elizabeth  Tyler,  hsviihfg,  in  her  absence  in  1785,  called 
for  payment  of  some  bills,  and  that  she  had,  soon  after  her  return^ 
given  a  security  to  Messrs.  Thackeray  and  Hanson,  (who  in  her 
absence  had  sued  out  a  commission'  of  bankruptcy  against  hef,  but 
had  suffered  the  same  to  be  superseded)  for  a  debt  owing  from  her 
to  them ;  and  inaisting,  that  in  point  of  kw,  all  the  money  which 
bad  been  received  by  plaintiffs  for  siud  Elizabeih  tyler^  after  her 
return,  was  to  be  considered  as  received  for  the  use  of  &er  asQg- 
nees ;  and  that  the  defendants  were  not  at  law  entitled  to  be  al- 
lowed^ by  way  of  set-off^  their  payments,  made  by  them  in  the 
course  oi   their   business  as  bankers;  the  jury   found  a  verdict 
against  the  plaintiffs  ior  £\&ff3i0,  (being  the  amount  of  all  the 
money  received  by  pisintift  after  Elizabeth  Tylet^s  return,  and  iu 
which  the  sum  of  £9,6 1 6.  8i.  9^.  was  included.)    This  verdict 
having  been  taken,  by  mistake,  for  too  large  a  sum,  was  reduced 
to  £1 4,865.  19^*  5d.  for  which  sum,  with  the  costs,  amounting  to 
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£15,087,  judgment  was  entered  up,  and  the  plaintiffs  afterwards  1791« 

satisfied   that  judgment,   without   prejudice  to  any  right  which  ^**#^ 

tliey  miglit  have,  in  equity^  to  a  satisfaction  out  of  the  bankrupt's        Haiieby 
estate,  in  respect  of  such  parts  of  the  sum  of  £9,679*  ^5.  4d,  to        Vsrhov* 
which  they  were  entitled  to  a  satisfaction;  and  the  defendants  after- 
wards made  a  satisfaction  to  the  plaintiffs,  as  to  some  part  of  that 
sum. 

Amongst  the  sums  aoKwuting  to  £9,679*  5$,  4e{.  on  account 
of  Elizabeth  Ttfler,  paid  by  plaintiffs  after  2d  May,  1785,  and 
before  the  issuing  the  commission  of  bankruptcy,  were  se^'cral 
sums  paid  to  persons  to  whom  Elitabeth  Tyler  was  indebted 
before  the  2d  May^  1785,  and  which  debts  the  respective  credi-  (  3>5  ] 
tors  would  h^ve  been  entitled  to  prove  under  a  commission  of 
bttokruptcy,  if  one  had  been  issued  in  consequence  of  her  going 
to  France ;  or  to  have  proved  the  same  onder  the  commission  of 
Olh  March,  1786,  in  case  such  debts  had  not  been  paid,  particup 
larlj  debts  amounting  to  £2,844.  8^.  Sd.  and  dividends  having  been 
made  to  the  amount  of  7s.  (}d»  in  the  pound,  the  plaintiffs  applied 
to  the  defendants  to  be  permitted  to  stand  in  the  place  of  tke  cre- 
ditors so  paid,  and  to  be  paid  a  dividend  tbereupofs  rateaUy  with 
tbe  other  creditors :  which  being  refused,  the  present  bill  was  filed 
ISm*  that  purpose. 

The  facts  were  admitted  by  the  answers  of  the  defendants,  but 
tfie  equitjp  of  the  case  was  denied,  by  reason  the  paynaenis  were 
siade  by  the  plainti&i  after  notice  of  Mrs.  Tyler^s  having  com- 
milted  aa  act  of  bankruptcy. 

Mr.  Uardinge,  Mr.  Graham,  and  Mr.  HoUut,  admitted — that 
the  plaintiffs  haul  notice  of  the  act  of  bankruptcy  at  the  tioie  they 
made  the  payments,  and  that  they  had  paid  the  money  in  their 
own  wrong ;  but  contended  that  they  had,  nevertheless,  an  equity 
to  stand  in  the  place  of  those  creditors  who  were  rightfully  paid. 
If  the  plaintiffs  bad  paid  the  creditors  with  their  own  money,  they 
would  bave  had  a  riglit  to  be  paid  the  distributive  share  that  the 
creditors  themselves  could  have  claimed,  why  should  they  not  now 
be  permitted  to  stand  in  tiieir  place  i  whicli  is  all  that  is  prayed  by 
thip  bill.  It  may  be  compared  to  those  cases,  where  a  fund  having 
been  applied  which  is  not  liable,  and  there  is  a  fund  liable  to  the 
payment,  restitution  shall  be  made,  by  the  liable  fund,  for  the 
money  paid. 

But  Lord  Chancellor  (without  hearing  the  odier  side)  said — 
diat  though  this  was  a  hard  case,  there  was  no  such  e^ty,  the 
|itaintiffs  having  notice  of  the  act  of  bankruptcy,  and 

Dismissed  the  bill  (a). 
(a)  Vide  Otnkiif  v,  nrruM,  8  T.  R.  113*  2  Cm,  It. 
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UncolnVinn  HoARE  V.   BaRNES. 

HaU,27ihJK2y« 

By  marriMc  set-  T)Y  settlement  29th  Jiiwe,  1767,  previous  to  the  marriage  of 

ttement  ^yooo  J-*  George  Hoare  with  Amy  Dewdney^  father  and  mother  to  the 

ont  to  the  use  of  P^&iDtiti,  to  the  mtent  that  ^1,000|  part  of  her  fortune,  might  be 

the  wife  for  life,  secured  upon  the  trusts  therein  expressed^  the  said  George  Hoare 

with  "^^^^^^^Jj J  did  thereby  covenant,  promise,  and  agree,  with  Charles  Dewdney^ 

fiirvive,toher;  ^^  father  of  the  intended  wife,  that  the  said  sum   of  £lflOO 

and  if  the  has-  should,  as  soon  as  conveniently  might  be  after  the  marriage,  be 

band  '^^^*°'\  placed  out  at  interest,  on  good  securities,  or  be  laid  out  in  lands, 

lues'as  the  wife  ^  trust,  that  the  said  George  Hoare  should  receive  the  interest 

f honid  appoint ;  and  profits  for  life ;  and  in  case  Amy  Dewdney  should  survive  her 

TOtetoem  fo*^*  intended  husband,  in  trust,  that  C/iarles  Dezcdney  should  pay  the 

MilSperaoiiM  ^^^  Bu°>  ^f  <£  1,000,  with  the  interest  from  the  death  of  George 

the  same  would  Hoare,  to  the  said  Amy  Dewdney,  and  if  the  same  should  be  laid 

tTth^^SItnte^f  ^"^  *"  '^"^.'  should  convey  the  land  to  her;  und  if  George  Hoare 

Sttribntion  in  >^ould  ssrvive  his  intended  wife,  that  Charles  Dewdney  and  the 

case  the  w^  had  executors  of  George  Hoare  should  pay  the  said  ;£  1,000  or  convey 

^^.?"°*"^'  the  lands  to  be  purchased  therewith,  unto  such  person  or  persons, 

appointment,  ?°^  ^°  ^^^^  manner  as  Amy  Dewdney  should,  notwithstanding  her 

leaviaca daugh-  intended  coverture,  appoint  by  her  last  will  and  testament,  or  any 

^*''    T^fataer  other  writing;  and  in   default  of  such  appointment,   then  that 

Sunghter  a  real  Charles  Dewdney,  and  the  executors  of  George  Hoare,  should  pay 

estate  in  fee,  in  the  said  £1,000  to  such  person  or  persons  as  the  same  would  have 

performance  of  ^one,  and  been  payable  imto,  by  the  statute  of  distributions  of 

This  is  a  case  of  i(> testates'  estates,  in  case  the  said  Amy  Dewdney  had  died  sole  and 

election,  but  the  unmarried ;  or  if  the  same  should  be  laid  out  in  lands,  then  the 

^*"toSk*'*nd     **""®  ^^         ^^  ^^  ^^  '^^  ^^^  *^^^  ^^'^^  Dewdney,  her  heirs  and 
the  will  takes  *    assigns  for  ever,  and  to  be  conveyed  accordingly, 
the  personalty  as       Tlie  marriage  took  effect,  Vind  G eorge  Hoare  received  a  much 
■cxt  of  kin.  larger  sum  than  ^1,000,  which  he  applied  to  his  own  use,  and  did 

not  lay  out  the  said  £1,000,  or  any  part  thereof,  upon  any  securi- 
ties, or  in  the  purchase  of  lands.  Charles  Dewdney,  the  father  of 
Amy,  died  in  1771,  and  in  1772  Amy,  the  wife  of  George  Hoare, 
died  without  making  any  appointment,  leaving  the  plaintiff,  her 
daughteTj  and  only  child  by  the  said  George  Hoare,  surviving 
her. 
[  317  ]  George  Hoare  afterwards  made  his  will,  dated  26th  September, 

1783,  thereby  reciting  the  settlement,  that  the  £1,000  had  not 
l>een  laid  out,  and  also  the  death  of  his  wife  without  havmg  made 
any  appointment;  therefore,  for  securing  the  £1,000  to  the  plain- 
tiff, and  in  lieu  of  the  performance  of  his  covenant,  he  gave  and 
devised  to  the  defendants  all  his  freehold  and  copyhold  estates, 
subject  to  an  annuity  of  £20  to  his  (second)  wife,  for  life,  in 
trust,  after  payment  of  the  annuity,  to  pay  and  apply  tiie  rents  and 
profits  towards  the  maintenance  of  the  plaintiff,  until  she  should 

attaia 
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lie  age  of  twenty-one  years,  and  when  she  should  have  at- 
twenty-one^  to  erant,  surrender,  and  convey  the  premises  to 
?r  heirs  and  assigns  for  ever,  subject  to  the  annuity;  all 
premises  would  be  worth  considerably  more  than  £1,000. 
the  plaintiff  should  die  under  twenty-one,  leaving  issue, 
1  trust  for  the  benefit  of  such  issue.  And  after  giving  cer- 
)ecific  and  pecuniary  legacies,  the  testator  gave  and  be- 
ed  all  the  residue  of  his  personal  estate  to  the  defendants, 
the  same  out  at  interest,  and  pay  and  ^pply  the  interest,  and 
e  principal,  unto  and  for  the  benefit  of  the  plaintiff  and  her 
n,  in  the  same  manner  as  his  trust  estates  were  directed  to 
d  be  paid  and  applied:  and  appointed  them  executors.  The 
r  died  on  the  7ln  August^  1785. 

the  27th  December^  1790,  the  plaintiff  attained  her  age  of 
-one  years,  and  applied  to  the  executors  for  a  conveyance 
real  estate,  and  an  account  df  the  personal  estate  of  her 
which  they  refused  on  account  of  the  plaintiff^s  mother 
made  no  appointment  of  the  £1,000,  and  having  left  rela- 
f  her  own  family  besides  the  plaintiff,  by  which  means  thc^ 
t  know  to  whom  jhe  sum  of  £1,000  belonged.  Upon  which 
^sent  bill  was  filed,  by  which  the  plaintiff  prayed  a  convey- 
r  the  real  estate,  an  account  of  the  rents  and  ddivery  of  the 
elative  thereto,  an  account  of  the  personal  estate,  and  pay- 
f  the  residue  thereof. 

executors,  by  their  answer  submitted,  whether  the  £1,000 
t  remain  a  debt  upon  the  estate,  for  the  benefit  of  the  next 
of  Amy  Dewdneify  exclusive  of  the  plaintiff;  in  which  case, 
d  nearly  exhaust  the  personal  estate  in  their  hands. 

Milfqrdffor  the  plaintiff,  argued — that  it  coiJd  not  be  the 
fg  of  the  settlement,  in  any  case  to  exclude  a  child  of  the 
;e ;  it  could  have  intended  the  provision  only  in  default  of 
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SoUcitor-Gfineral,  for  the  defendants — stated  the  doubt  of 
ecutors  to  be,  whether  the  child  was  put  to  an  election, 
ling  to  the  literal  sense  of  t)ie  words  of  the  settlement,  Amy 
lot  have  a  child  {a) ;  and  the  persons  who  would  take  if  she 

died 


lis  i»  a  mistakby  though  adopted 

lovLTt^  for  the  meaning  ottfae 

n  tlic  settlcniciit,  in  case  the 

If  Dewdney  had  died  sole  and 

ed,  is  not,  as  supposed,  in  case 

died  withoui  having  ever  been 

ibr  Uic  o£  1,000  was  not  to  he 

the  express  words  of  t)ie  »et- 

nntil  after  marrhige,  and  then 

ts  of  tlie  settlement  are  very 

xprcssedand  sensible,  if  taken 


in  tlic  strict  literal  sense,  and  are  these, . 
vii.  that  if  the  intended  wife  should 
survive  her  iiusband,  she  should  have 
the  ^1,000,  but  if  she  died  in  his  life, 
then  it  should  go  to  such  person  as  the 
wife  shonld  appoint;  or  if  she  made  no 
appointment,  tuen  it  should  go  to  such 

{>erson  as  it  would  have  gone  to  if  she 
lad  survived  the  husband,  that  is,  it 
should  go  to  all  Iter  next  of  kin,  except 
her- husband,  in  the  same  manner  as 

her 


.•I  • 
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^Bed  sole  and  unmarried^  were  ber  incle  and  others,  who  were  her 
next  of  kill. 

Lord  Chancellor  said — it  could  not  be  in  contemplation  in  a 
marriage  settlement^  that  the  wife  abeuld  die  unmarried  ^  he  there- 
-fore  declared,  that  the  pfamHifi;  making  her  election  to  take  uoder 
Ihe  wiH,  was  entitled  to  the  real  estate,  instead  of  the  £\fiOO  and 
also  to  the  personal  estate. 


bar  personal  estate  woald  kaye  done, 
if  sbe  bad  snrvWed  and  died  intestate  ; 
therefore  the  decree  is  cleaiiy  ri^t 
«aila;;>reeftble  to  the  striet  iMirds  as 
well  as  the  intention  of  the  settlement, 
aaless,  which  probably  was  not  the 
case,  the  of  1,000,  or  some  part  of  It 
was  wanted  to  pay  the  legacies  in  the 
will ;  if  timt  kiia  beca  the  ewe,  this 
jEtfiOOf  or  so  mvch  as  was  wanted 
fbr  legacies  ought  to  have  gone  to  the 
legatoes,  and  Unt  is  clearer  thm  the 
itotcravnatteii  ia  S^feml^ld  ▼,  SHreai- 
fM^  Forr*  if 6.  and  in  the  present 
case  the  condition  is  expressed,  and 
the  nextof  kin  are  not  to  be  more  f»- 
ttfNurtd,  with  impeet  to  the  petsoaal. 


(ban  the  lieir  with  respect  ta  the  real 
estate :  on  the  whole,  the  words  which 
were  thoaght  extraordinary,  only  im- 
part, if  talcen  literally,  that  tlm  Intaid- 
ed  busband  should  not  have  any  bene- 
fit from  this  «f  1,000,  unless  the  wife 
appointed  it  to  him,  aotwhhstandinf^ 
ho  tmrvived  ber ;  bat  that  it  sboold  ^^ 
ia  the  event  of  his  surviving  ber,  aacE 
there  being  no  appointment,  not  to 
as  it  would,  if  (hdre  had  been  no  snd 
provtelon  but  to  bor  poatevHy,  if  alar 
kftany,  or  if  she  left  none,  then 
her  collateral  iclations,  accordiiif; 
the  statute  of  Dbtiibntion,  as  If  i 
bad  not -died  mder  coveitare.  (S«§^ 


v» 


LinoolnVInn 
HaU,  97th  J«^. 

Anj^^reement 
baling  beem 
made,  and  re- 
duced into  writ* 
big,  but  not 
signed;  and 
letters  having 
passed  between 
the  parties  refer- 
ring to  the  agree- 
ment. In  which 
the  defendant 
bad  said  ^  his 
word  should  be 
as  good  as  any 
aeenrity  he  could 
give,**  this  takes 
It  out  of  the  sta- 
tute of  Frauds, 
and  he  shall  be 
conipellcd  to 
perform  the 
agreement. 


TAWifBTy  Knight,  ti.  Crowtkbr(o). 

I 

nnHIS  cause,  which  came  on  before,  upon  a  plea  of  the  statute? 
*•    of  Frauds,  (vide  ante,  p.  l6l.)  now  came  on  to  a  henrin^, 
the  atatute  being  tigain  insisted  upon  bj  the  answer. 

Mr.  Solicitor-General,  Mr.  Mitford,  and  Mr.  Abbot,   for  the 
defendant,  now  contended — that  the  letter  written  by  the  defend^ 
tot,  had  not  such  reference  to  the  prior  agreement,  as  to  make  it 
tmr  agreement  in  writing,  under  the  statute  of  Frauds.    They  in" 
sisted,  that  the  agreement  was  incomplete,  and  o|^  to  freali  terms 
to  be  proposed  till  Michaelmas,  and  that  this  wMs  the  meaning  of 
the  defendant,  when  he  said  ''  there  was  time  enough  till  Michael- 
ma$  to  settle  every  thing."    They  cited  the  case  of  tVebb  ▼.  Steven- 
mm,  and  that  of  Stokes  v.  Moore,  in  Mr.  Car's  note  on  Hawkifis 
V.  Holmes^  1  P.  W.  771.  {b)  to    shew  that   unless    the  written 
agreement,  coupled  with  the  parol  agreement,  made  one  complete 
agreement,  it  would  not  take  the  case  out  of  the  statute ;  and  that 
it  did  not  sufficiently  appear  that  Crowther,  by  signing  tlie  letter, 


Ca)Reg.  Lib.  A.  1790.  fol.  56l,plain< 
tiff's  name  by  mistake  Tmtktf, 


{h)  Since  reported,  1  Cox,  S19. 


meant 
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m^aot  to  sigii  tbe  agreem^U.    Thejsaid,  that  it  had  been  held,  1791* 

that  I^ersi  though  signed,  were  not  sufficient  agreements  within  '-^-^ 

the  statHte.    Thm  in  the  case  of  Whalev  v.  Bagenal,  6  Bro.  P,  C.        Tawk«y 

52.  there  was  a  letter  und^r  the  band  of  the  party,  but  not  held      CgowVuEs. 

suffipiei^t.    So  was  the  ci^se  of  Maxmll  v.  montacuU^  1  F.  W. 

618.  w))icb  was  a  promise  to  d9  a  future  act,  and  held  insufficient. 

Where  there  are  two  writings,  the  latter,  in  order  to  operate,  mu^ 

be  an  adoption  of  the  former.    The  plirase,  '^  that  faia  word  was 

aa  good  as  bis  bond/'  only  amounts  (o  a  promise  to  come  to  Ojy 

iwd^  and  treat  further ;  especially  as  the  first  time  it  was  used  it 

followed  an  ei^press  refusal  to  sign,  and  miust  be  taken  the  second 

tigie^  in  the  same  sense.    It  did  not  amount  to  a  promise  to  sign 

^  insteument.    If  this  case  succeeds,  every  negotiation  may  be 

fained  to  a  binding  bargain ;  and  the  party  wiUjt  in  this  case,  be 

hound  to  a  baigain  he  never  meant  to  n^ke. 

• 

Mr.  Afaus^ldi  for  the  plaintiff.-^Tkis,  is  substantially,  au  a^iee* 
sie^t  in  writmg.  There  have  been  ma^y  Cfu^  where  l^ers  have 
h^&fh  held  to  amount  to  agreeoients.  Th^  oidy  use  of  the  parol 
fvideace  isj  to  shew  what  th^  agreefuent  w9Si  and  then,  il  the 
gaper  wbii^  is  signed  refers  to  tb^t  agr^m^nt,  it  b  enough*  In 
llfis  case^i  it  is  not  dispute  that  au  agreement  was  put  into  writing, 
1^  kept  in  Crasfiher'9  custody. 

The  cases  are  so  loosely  statedi  that  one  cannot  reason  from 
tl^n^.  In  Webb  V.  Stevemo^i^  it  never  amounted  to  a  landing 
agreewtent^  la  Brodk  v.  St.  j^otiZ  C^),  the  agreement  referred  to 
something  that  never  was  in  writings  it  did  not  appear  what  come- 
iMuUa  were  read^  In  fVhaJ^v^  Bagenal^  the  letters  expressed  vp 
twns.  In  I^ord  MontactnU'^  caae,  it  was  the  same  ;  but  upon  the 
Hlkole  of  tbis  i^am  thn  Ifitt^  isj  in  etfqq^  a.  promise  to  p^r^m  the 

%gr^cm#nt4 

.t  .  .  .  ; 

Lord  Chancellor. — ^The  question  turns  on  two  points,  1st.  A» 
it  stands  undev  the  statute  of  Frauds;  ^1^.  Independently  of  the 
fti|tiite.     And  'Ist.  As  to  the  statute  of  Fraud^j  it  is  an  easy  qnes- 
tjkm  taken,  by  itself.     A  gqod  deal  of  ing^ious  argument  has  been 
iaade  use  of^  to  prove  that  the  let|or  is  ikisttfficiient  to  take  it  out 
of  the  statute  of  Fraudat.    If  the  letter  contains  tlie  terms  of  the 
agreement,  or  if  it  refers  to  another  paper  which  contains  the 
terms,  that  is  siifficient^  for  1  am  of  opinion,  that  if  a  letter  re- 
fers so  clearly  to  an  agreement,  as  to  shew  what  was  meant  by  the        [  S20  J 
,  p^tiesy  wber^  the  existence  of  the  paper  is  proved  by  parol,  that 
will  take  tbe^  case  out  of  the  statute.     Then  how  is  the  fact  ? 
Crowther  writes  a  letter  referrhig  to  a  paper  in  his  own  possession, 
and  promises  to  perform ;  such  a  letter  would  be  sufficient  to  clraw 

(tt)  1  Ves.  }an.  9ffu 

them 
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them  rom  the  olijectioiiy  that  the  promise  is  not  in  mtii^  (a). 
Then,  independent  of  the  statute :  if  a  letter,  noWp  yiiW  bind  the 
part)r ;  before  the  statute,  a  parol  agreement  would  have  been 
binding.     The  question  is,  whether  here  is  sufficient  to  raise  a 
contract  that  will  bind.    If  the  letter  cannot  be  referred  to  the 
agreement,  or  does  not  contain  proper  terms,  I  cannot  treat  it  as 
out  of  the  statute ;  but,  I  confess,   on  what  appears  here,  the 
papers  do  refer  to  that  agreement,  and  contain  a  promise  to  per- 
form it ;  the  defendant  did  intend,  by  the  letter,  to  raise  a  confi- 
dence that  the  agreement  should  be  performed.    [His  Ix>rdship 
here  stated  the  facts.]    If  he  had  meant  only  to  treat  further,  it 
would  not  have  taken  it  out  of  the  statute,  being  only  ad  referen- 
dum ;  but  no  doubt  he  meant  to  refer  to  the  agreement,  whidi 
hiad  been  reduced  to  ^ting,  and  which  he  had  carried  awinr  with 
him.    The  question  is,  wl^ther  the  writing  referred  to  in  mwrelTs 
letter,  was  that  which  he  wished  to  be  signed;  I  think  it  was;  then 
Crowther  said,  he  would  call  on  him.    He  admits,  that  on  the  day 
he  thought  he  should  be  there,  he  would  call ;  he  does  not  deny  it 
was  for  the  pnrpose  of  signing  die  agreement.    This,  if  it  refers 
to  the  agreement,  is  sufficient ;  and  I  think  it  does.    Theite  b 
evidence  in  the  cause  of  the  parol  agreement,  which  refers  •  it  to 
the  bead  of  cases  where  evidence  is  admitted  of  what  passed  by 
parol.     It  is  argued,  that  he  took  time  till  Michaelmas  not  to 
complete  the  former,  but  to  make  a  further  agreement;  it  is*  true, 
the  conveyance  was   to  be  at  Michaelmas ;  then  what  are^  his 
words  ?  **  my  word  shall  be  its  good  as  any  security  I  coald  gtve.^ 
The  signing  the  paper  was  the  security  pointed  to.     On  the  wbols 
matter,  therefore,  he  has  agreed,  by  writing,  to  sign  it.  ^  Several 
cases  have  been  cited,  and  it  has  been  argued,  that  he  declined 
to  sign  it.    If  he  had  sHid  h«  never  would  sign  it,  he  cmdd 
not  have  been  bound ;  but  if  he  said  he  never  would  rigB  it,  <bQt 
would  make  it  as  good  as  if  he  did,  it  would  be  a  promise  t<^ 


^  I  t\\\ 


,^.\ 


(a)  This  case,  as  well  as  AUan  v. 
BuuuTf  aotc,  149,  have  been  mach 
doubted.  Lord  RedesdaWs  observations 
tipon  them,  arc  contained  in  the  note 
to  that  case ;  of  the  present  he  says, 
*'  where  a  man  said  he  would  not  sign 
a  paper,  Lord  Thurlow  considered  this 
tantamonnt  to  a  signature."  ' 

The  doctrine  upon  the  subject,  is 
thus  stated  b^  Lord  Eldon,  in  Colei  v. 
Trecothick,  9  Ves.  250.  tliough  the 
a^rreemmt  is  not  signed,  If  the  letter 
contain  all  the  terms  «ind  describes  the 
consideration,  and  all  the  circnm- 
stan«c8,  so  that  by  the  contents  of  the 
letter,  it  can  be  connected  and  identi* 
fiod  with  the  agreement ;  that  letter, 
which  not  only  is  not  a  signature,  but 
is  the  last  of  all  things  that  can  be  cal- 


led dniing  the  egremssnt,  isaiwfeitUi: 
signed,  which  ascertaining  tlie  coo^ 
teats  of  the  agreement,  amonnta  'to  m 
note  or  memorandnm  or  k,  and  tllevl^- 
fore  satisfies  the  st^tate»  Bat  .tlie 
■Coart  will  not  decree  perfomaoce* 
unless  it  can  be  collected' from  a  fair 
interpretaftion  of-  the  lelti^rs  that  tlwy 
import  a  ewchtdeii  agrcemeni,  nor  if  it 
be  doubtful  whether  what  passed  vm^ 
merely  treaty.  Fowlc' ir,  Freemuun^  9 
•Ves.  315.  Rose  y.  CSttmitfgkmm^  ti. 
'  Ves.  550.  HuddhstfiM  t.  Jin$cite^  ib* 
A91.  Stratford  v.  Bifsworth,  2  Ves.  #r 
Bca.  341.  Cilrd  v.  Jf^ray,  2  Sch.  ^ 
Lef.  38 1.  O^hy  v.' /e^erm^,  3 Meri%  . 
62.  Scr  also  the  cases  collected,  Sugd- 
Vend.  Si  Purch.  7  >,  ct  seq, 

perforui 
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t;  if  he  said  he  never  woald  signit,  because  he  would  179U 

er  himself  by  an  agreement,  it  would  be  too  perverse  to  ^-^>'*^ 

ed ;  but  here  I  am  of  opinion^  tliat  the  agreement  must  Tawnky 

med(a)(6).  Ciowthkr. 

AhanUytiQForsterv.Haley  fident  of  his  opinion,  and  intimated 

alluded  to    the   circnm-  that  he  did  so,  to  secure  against  an  ap* 

the   decree    having   been  peal,  the  property  being  but  small/' 

DDsenty  but  Mr.  Uoyd  and  nis  Lordship  adds,  "  this  shews  that  he 

Mien  at  the  bar,  iofbrmed  did  consider  that  as  a  doubtful  case, 

oagh  the  terms  were  taken  otherwise  it  would  be  extraordinary 

tlie  point  was  adversely  that  the  defendant  should  have  his  costs 

where  be  was  wrong.    However^  Mr, 

Redesdale,    in  CUnan  v.  Browne  has  not  taken  notice  of  that 

ch.  Sc  Lef.  34,   observed,  circumstance,  which  I  am  sure  was  as 

%wlow  ga\c  the  defendant  I  have  stated  it."    This  is  however  not 

ovided  he  %nsented  to  de-  stated  in  the  Register's  book,  where 

issession  within  a  certain  costs  appear  to  be  given  only  to  Mot' 

ds,  <*  his  Lordship  was  dif-  rett,  the  trustee. 


Pitt  v.  Mackketh.  [  S£i  ] 

(Exceptions  to  the  Master's  report  of  costs.) 

»   had  been  ordered,  by  the  decree,  to  be  paid  to  the  £xcepiions  are 
aff,  as  to  so  much  of  the  bill  as  related  to  the  sale,  and  ^^  regularly 
ies,  &c.  (see  the  case  reported,  ante,  vol.  ii.  p.  400.)  Master's  report 
luded  the  costs  of  the  defendr.nt  Garforth.  for  costs  only. 

Bthod  by  which   the  Master  did  this,  was  to  examine  »>ut^«.>»ould  be  by 

of  the  proceedings  related  to  the  defendant  Garforth,  ^ 
Found  to  be  one-sixteenth  part ;  he  then  taxed  the  costs 
ole  suit,  and  deducted  one-sixteenth  part  as  the  costs  of 

and  reported  the  remainder  due  from  the  defendant 

t 

>de  of  liquidation  had  been  consented  to,  or  at  least  ac- 
1,  at  the  Master's  chambers. 

w,  on  exceptions  to  the  Master's  report — Lord  Chan' 
an  exception  had  never  been  admitted  for  costs  only, 
^ilar  method  was  to  state  the  articles  the  party  meant 
o  in  a  petition,  and  to  pray  leave  to  except ;  where  there 
ice  as  to  costs  of  a  particular  part  of  a  cause,  the  Mas- 
Kamine  what  relates  to  that  part. 

e,  the  party  having  consented  at  the  Master's  chambers, 
le  of  taxation  adopted  as  the  most  convenient,  could  not 
except ;  therefore  bis  Lordship  over-ruled  the  exception, 
rits. 
[I.  u  There 
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There  were  other  exceptions  to  sums  allowed  by  the  Master, 
which  were  also  over-ruled  (a). 


(a)  In  Holbecke  t.  Silvester^  6  Vm. 
417,  it  was  stated  to  be  the  practice, 
that  thoagb  there  cannot  be  an  excep- 
tion for  costs  only,  yet  if  the  party 
except  npon  any  other  ground,  he  may 
add  an  exception  for  costs.  In  Lucas 
V.  Ten^f  9  Ves.  299,  however.  Lord 
Eldon  expressed  his  donbts  of  this  dis- 
tinction, observing,  that  frivolous  ex- 
ceptions would  be  taken,  merely  for 
the  sake  of  the  costs.  The  inference 
from  these  cases  is,  that  where  an  ob- 


jection is  made  to  the  taxation  of  costs 
generally,  thecovrse  of  practice  is  t* 
except  in  the  first  instance ;  where  the 
objection  is  to  the  allowance  or  disal- 
lowance of  itemsy  there  most  be  a  pe- 
tition for  leave  to  except,  3  Tnm.  & 
Yen.  115.  See  the  practice  alluded 
to  in  PurceU  v.  M^Namara^  If  Ve^ 
170,  by  which,  if  leave  were  graotfd, 
it  would  have  the  effect  of  confirming 
the  exception  to  the  particufaif  Item 
objected  to. 


[  322  ] 

lineoln'to-Inn 
Hall,  1st  Aug. 

The  testator 
kaving  two 
esta^tes  in  inort* 
gage,  orders 
the  debt  npon 
one  to  be  paid 
out  of  his  per- 
sonal estate,  and 
charges  the  other 
upon  tiMi  mort* 
gaged  premiiesy 
and  gives  the  re- 
•idne  of  hb  per* 
sonal  estate  t» 
persons  by  wiMMe 
deaths  it  after- 
wards lapses : 
The  mortgage 
debt  charged 
upon  the  mort- 
nged  premises, 
■oall  be  paid  ont 
of  the  personalty; 
for,  though  he 
exonerated  the 
Dersonal  estate 
for  the  legatees, 
moH  eanttai  he 
meant  so  to  do 
for  the  next  of 
kin,  and  it  is  as 
if  he  had  said 
nothing  of  his 
persoiud  estate; 
In  which  case  a 
mere  gift  of  the 
personalty. 


Hale  t.  Cox  (a). 

TM^ILLIJM  HJLLET,  late  of  Wolverhampton,  mortgaged 
certain  premises,  called  the  Mi/lstones,  to  Thomas  Robins, 
for  securing  the  sum  of  £300,  and  afterwards  died,  haiang  made 
his  will,  dated  22d  June,  1782,  and  thereby  directed,  that  all 
principal  money  and  interest,  which  should  be  due  and  owii^  from 
him  at  the  lime  of  bis  decease,  on  a  mortgage  of  the  messuage, 
&c.  situate  in  Piper^s  Row  (other  premises  th^o  in  mortgage^  and 
all  other  his  just  debts  and  funeral  expences,  should  be  fidly  paid 
and  discharged  out  of  his  personal  estate,  he  gave  several  legacies, 
and  then  gave  and  bequeathed  the  rest  and  residue  of  bis  said  per* 
sonal  estate  to  John  Bradney  and  Obadiah  Parker,  in  Inut,  to 
cause  a  true  inventory  to  be  made  thereof,  and  to  protfct  and  pre- 
serve the  same  in  the  best  manner  they  i^ould  be  capable  of,  for 
John  Mintridge,  until  he  should  attain   his  age  of  twenty-one 
years,  and  then,  in  trusty  for  the  proper  use  and  benefit  of  the  said 
John  Mintridge;  but  if  the  suid  John  Miniridge  should  happen 
to  die  under  the  said  age  of  twenty-one  years,  unmarried,  and  with- 
out lawful  issue,  then  in  trust  for  Mary  Mintridge,  when  she  should 
attain  her  age  of  twenty-one ;  he  then  gave  real  estates  to  the  same 
trustees^  upon  trust,  for  the  benefit  of  John  and  Mary  Mintridge, 
and  then  gave  ail  other  his  messuages  undisposed  of,  and  which 
included  the  premises  in  mortgage  to  Robins,  to  the  same  trustees^ 
in  trust,  if  they  should  think  proper,  to  sell  and  dispose  of  such 
his  said  messuages,  S^c.  as  should  be  on  mortgage  at  the  time  of  his 


(a)  Reg.  Lib.  A.  1790.  fol.  655. 
mortgaged  premises,  subject  to  the  mortgage,  would  not  exempt  the 


decease^ 


IN  THB  Hiqh  Cotjmt  o«  CMancbbt.  dBSk 

decease,  and  after  payment  4>f  all  principid  mmieB  andintirestp         1791* 
tkai  thoU  or  fnay-  be  due  on  any  $ueh  mortgage,  he  directed  die         '**'^^ 
Uust^eB  to  place  out  the  remaining  part  of  the  purchase  meuey  at  Halb 

iulerealy  on  securities,  and  to  pa^  the  interest  to  his  daughter  Co-  qo^. 

tJkrine  Jonet,  for  life,  with  remainder  for  the  benefit  of  her  chil- 
dren ;  he  then  gave  his  trustees  discretionary  powers,  m$h  rmpeci 
to  the  mortgaged  premises,  if  they  should  think  proper  to  continue 
them  in  mortgage  to  the  then  mortgagee,  or  to  borrow  mofiey  of 
other  persons  on  mortgage  thereof,  the  rents  and  profits  therec^', 
in  thai  case  (after  payment  of  interest,  8cc.),  to  be  to  the  same  uses, 
wkh  an  ultimate  remainder  to  his  own  right  heirs,  and  appointed 
hi$  trustees  executors  of  the  will.  The  testator  died  soon  after, 
leaving  Catherine  Jonee  his  heir  at  law,  and  also  his  next  of  [  5^3  j 
kin  ;  Bradney  and  Parker  proved  the  viiW,  but  are  since  dead, 
having  made  some  of  the  other  defendants  their  executors,  and 
Parker  surviving,  left  others  of  the  defendants  his  heirs  at 
law,  in  whom  the  legal  estate  in  the  premises  devised  by  the  will 
is  vested. 

John  Mintridge  and  Mary  Mintridge,  both  died  under  twenty- 
one  years  of  i^e,  in  the  life-time  of  Catherine  Jones,  who  has  five 
children  also  defendants. 

The  executors  of  the  mortgage  filed  the  present  bill,  praying, 
among  odier  things,  an  account  of  the  personal  estate  of  the  tes- 
tator, and  if  it  should  appear  insufficient  to  pay  what  should  be 
fbmid  due  in  respect  of  the  mortgage,  that  the  deficiency  might  be 
raised  by  sale  of  the  mortgaged  premises,  or  other  parts  of  testa^ 
tor^s  real  estates* 

Mr.  Solicitor-General  stated  it,  as  being  a  question  among  the 
defendants — whether  the  direction,  with  respect  to  the  personal 
^itale,  should  be  that  it  was  liable  to  debts,  with  an  exception  of 
Aat  enlarged  upon  the  mortgaged  premises  given  to  the  testator's 
daughter  Catherine  Jones,  or  that  gift  could  be  considered  as  any 
iBQie  than  the  comn^on  case  of  a  gift  of  mortgaged  premises,  sub- 
jact  to  the  mortgage  rooneyi  which  would  leave  the  personal  estate 
wble, 

Mr.  Campbell  (who  was  both  for  Mrs.  Joyces,  the  heir  at  law 
wd  next  of  kin,  and  also  for  her  children)  said— A  question 
n^ht  arise  between  her  and  the  children,  as  if  the  mortgaged  debt 
All  upon  the  personal  estate,  which  in  the  event  was  undisposed 
of,  and  devolved  upon  her  as  next  of  kin,  she  must  bear  the  whole ; 
if  it  remained  a  charge  upon  the  mortgaged  estate,  that  was  given 
to  her  for  life  only,  and  the  charge  would  be  upon  Ae  inheritance 
alone ;  but  she  was  satisfied  to  take  it  in  the  way  most  beneficial 
to  her  family. 

The  residue  of  the  personal  estate  was  given  to  the  trustees,  to 
preserve  the  same  for  John  Mintridge,  until    he  should  attain 

u  2  twenty- 
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twenty-oney  and  was  then  given  to  him ;  he  died  under  twenty* 
one ;  so  that  this  gift  was  lapsed ;  then  it  was  given  to  Maty  Mint^ 
Tidse,  when  she  should  attain  twenty-one,  which  is  like  the  cases 
of  legacies  given  at  twenty-one,  and  which  are  considered  as  not 
ves^ ;  if  so^  it  is  undisposed  of,  and  Mrs«  Jones  must  take  it  as 
next  of  kin* 

Lord  ClianceHqr, — In  this  case  the  testator  has  been  very  anxi- 
ous to  give  no  real  estate  till  after  the  payment  of  the  debts ;  he 
proceeds,  that  if  it  be  more  convenient  for  the  family,  the  mort- 
gaged estate  shall  not  be  sold,  but  other  hioney  borrowed  upon 
it  to  pay  the  mortgaged  debt.  Is  it  possible  then  to  throw  the 
debt  upon  the  personal  estate  ?  Can  it  be  construed  that  he  in- 
tended it  to  be  sold,  and  that  so  much  as  b  more  than  the  £300 
should  go  to  the  legatee ;  that  the  £300  mortgage-money  -should 
be  paid  by  the  personal  estate,  and  the  £300,  which  continues 
real,  descend  to  the  heir  at  law  ?  It  would  be  too  much  to  attri- 
bute this  intention  to  him.  Upon  the  whole  of  the  will,  it  seems 
that  he  meant  the  personal  estate  should  pay  the  other  mortgage; 
but  as  to  this^  that  it  should  be  exonerated  for  the  benefit  of  the 
legatees. 

But  although  the  intent  was,  that  the  legatee  should  take  the 
personal  estate,  exempted  from  the  mortgage  debt,  it  does  not 
follow  that  the  next  of  kin  shall  take  it  so.  The  legatees  beii^ 
dead,  it  is  the  same  thing  as  if  he  had  said  nothing  in  his  will 
about  his  personal  estate.  It  must  devolve  in  the  ordinary  way, 
as  if  it  stood  without  any  expression  of  a  desire  to  exempt  the 
personal  estate ;  and  then  the  persoual  estate  must  be  applied  (a). 


{aS  This  is  probably  the  case  alladed 
to  oy  Lord  AleanUyf  in  IVaring  v. 
fVardj  5Ve8.  675.  In  that. case  also, 
nrhere  there  was  a  bequest  of  personal 
estate,  exempt  from  debts  by  mort- 
gage, the  benefit  of  the  exemption  was 
held  to  be  confined  to  that  legatee ; 
his  Lordship  said,  that  upon  principle 
notliing  is  more  clear  than  that,  if  there 
is  any  gift  in  favour  of  a  particular  le- 
gatee, and  he  dies,  no  benefit  that  lega- 
tee could  have  claimed  if  he  had  sur- 
vived, can  be  set  up  against  the  per- 
sons' t5  whom  the  estate  would  come, 
subject  to  the  disposition  in  favor  of 
that  legatee  if  he  had  lived.  If,  for 
instance,  an  estate  had  been  given  to 
A.  and  die  personal  estate  to  B.  exempt 
from  debts,  that  exemption  is  to  be 
considered  as  intended  only  for  the 


benefit  of  B.  that  he  shall  not  pay  those 
debts  to  which  he  would  be  liable,  if 
no  such  provision  had  been  made.' 
His  Lordship  considered  the  determin- 
ation in  Pickering  v.  Lord  Stantftrdf 
(post,  vol.  iv.  214.  3  Ves.  jun.  «7f. 
681.  SVes.  jun.  3S2.  49S.)  as  very 
analogous  ip  principle,  that  notfahig 
was  clearer  than  that  where  an  exemp-^ 
tion  was  created  for  the  benefit  of  a 
particular  person,  not  for  the  benefit 
of  the  estate  generally,  if  that  person 
cannot  take  it,  the  benefit  never  arises. 
The  Editor  believes  that  a  case  of  iV«ei 
V.  Lord  Henley,  has  lately  (Trin.  1819) 
been  determined  by  the  Lord  Chief 
Baron,  upou  the  same  grounds,  which,, 
however,  it  is  understood  will  be  car-^ 
ricd  to  the  House  of  Lords. 


Mabtin 
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Martin  v.  Wilson  (a).  lincoltfa-inn 

^  ,  _^  -  -  Hall,  1st  Auguti, 

^JpVLE  testator  made  his  will,  19th  iH//y,  1777,  and  thereby  gave  Gift  of  a  sbai^ 

his  real  and  personal  property,  in  eight  parts,  to  eight  cousins,  over,  to  the 
and  their  issue.     With  respect  to  five  of  the  shares,  he  made  the  ^^^"^  ?^  "jy 
following  provision,  in  case  the  said  Elizabeth  Underwood,  Mary  u.^ta^^!^U,   * 
Underwood,  Robert  Underwood,  Thomas  Underwood,  and  £/f>a-  share andshare 
hethBerrick,  or  either  of  them,  should  die  without  leaving  issue,  «'**«»  at  their 
then  1  give  and  bequeath  the  part  or  share  of  him,  her,  or  them,  ^tweuty-one*: 
so  dying  without  issue,  of  and  in  the  said  principal  money,  which  thui  is  a  tenancy 
his,  her,  or  their  respective  child  or  children,  if  they  had  any,  *"  commoo 
would  have  been  entitled  to,  unto  the  children  of  my  late  cousin,  then^^vingT  and 
William  Underwood  and  John  Underwood,  equally  share  and  one  of  them  dy- 

share  alike,  to  be  paid  to  them  at  their  respective  ages  of  twenty-  i?^ '"  ?fj^*' 
^^  t     \       '  1  r         1  i'i»i  time  of  the  tet- 

one  years,   and  the  interest  thereof  to  be  applied,  m  the  mean  tator  that  share 

time,  at  the  discretion  of  my  executors,  for  their  maintenance  and  ia  Upsed. 

education.  [  325  ] 

Upon  this  cause  coming  on  before,  for*further  directions,  it  had 
been  declared,  that  Elizabeth  Underwood  ought  to  be  considered 
as  having  died  in  the  life-time  of  tlie  testator.  At  the  time  of 
making  the  will,  William  Undenoood  had  one  child,  a  daughter, 
named  Sophia,  who  afterwards  died  in  the  life-time  of  the  testator. 
John  Unaerwood  also  had  one  daughter  at  the  time  of  making  the 
will,  Harriet,  the  wife  of  the  defendant  Wilson,  who  survived  the 
testator,  and  was  his  heiress  at  law,  but  who  had  died  since  his 
decease,  and  her  husband,  the  defendant,  bad  taken  out  adminis- 
tration to  her. 

The  cause  came  on  now  for  further  directions,  and  the  question 
was,  who  was  entitled  to  the  funds  in  court,  to  which  Elizabeth 
Underwood  would  have  been  entitled,  had  she  been  living  at  the 
death  of  the  testator. 

Mr.  Solicitor-General,  for  the  defendant  Wilson,  contended— 
that  Harriet,  his  late  wife,  as  survivor,  would  take  the  whole. 
The  ^ft  was  to  the  children  of  his  cousins,  and  would  have  ad- 
mitted any  children  of  Elizabeth  Underwood,  who  should  have 
been  bom  before  the  death  of  the  testator,  or  before  her  death,  if 
she  had  survived  him ;  therefore  it  did  not  vest  till  the  death  of 
the  survivor  of  the  testator,  or  Elizabeth  Underwood  \  and  there 
being,  at  the  death  of  the  testator  (who  survived)  but  one  child 
living  of  John,  and  no  child  of  William,  it  must  vest  in  that  only 
child  of  John. 

(a)  Reg.  Lib.  B,  1790.  fol.  615. 

Mr. 
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Cases  Abovkd  and  Dbtbemihbo 

Mr.  Mitfordf  for  the  plaintiff,  contended — that  the  words 
**  children  of  his  cousins  William  Underwood  and  John  IJnder* 
'^  woodf*  must  mean  those  who  were  so  at  the  time  of  making  the 
will :  and  that  it  was  the  same  as  if  he  had  named  them  Harriet 
and  Sophia  Underwood.  That  in  this  case,  no  suryivorship  was 
given  between  thein;  therefore  Harriet,  as  survivor,  could  only 
lake  a  moiety ;  and  the  other  moiety  (of  so  much  as  was  penoiialtj) 
would  be  undisposed  of. 

And  Lord  ChanceUor  was  of  opinion,  that  this  was  b  teoMcy 
in  cocnmon  firom  the  making  of  the  will,  and  that  so  much  as  was 
the  produce  of  the  real  estate,  vested  in  Harriet,  as  heir  at  law  of 
the  testator;  and  the  moiety  of  that  which  was  produced  by  ths 
personalty,  goes  to  the  personal  representative  of  the  testator  (a). 


(a)  This  case  seexnt  to  be  contra* 
dieted  by  maDy  of  the  determinations 
upon  devises  to  ddldren,  te.as  a  clatt. 


They  are  collected  in  a  note  tDi|s- 
drew9  V.  Portuigttm,  pott,  40t. 


lineolnVInn 
Hall,  5d  AngMSi. 

The  plaintiff's 
testator*!  pro- 
perty in  Americm 
iwing  confiscated, 
subject  to  his 
debts,  a  creditor 
there,  oogbt  first 
to  apply  to  make 
that  property 
available  to  pay- 
ment of  his 
debt,  before  he 
sues  him  per- 
jmially  here. 


T 


WfiidttT  V.  NuTT,  and  Another.. 


HE  cate  made  by  the  bill  was  as  follows  :•— 

^  That  Sir  James  Wright,  deceased,  was  for  many  j^ears  before, 
and  in  the  year  1774,  and  from  thence  to  the  acknowledgment  of 
the  independance  of  the  United  States  of  America,  Governor  of 
the  then  province  of  Georgia,  in  North  America,  and  constantly 
resided  there  till  the  troubles  in  that  country  commenced ;  in  die 
course  of  which  residence  he  acquired  very  considerable  property 
in  the  said  province,  consisting  of  plantations,  negroes,  cattle,  and 
other  effects  on  hb  said  plantations  ;  that  in  die  course  of  mansg* 
ing  and  cultivating  the  said  plantations.  Sir  James  Upright  pur- 
chased of  Miles  Brewton,  of  South  Carolina,  certain  negro  slaves, 
at  the  price  of  ;£8,802.  5$.  current  money  of  South  CarMna, 
being  of  the  value  of  «£  1,300  sterling,  or  diereabouts,  for  which 
he  gave  the  said  Miles  Brewton  his  promissory  note,  paydile  at  a 
future  day : 

*^  That  the  disturbances  in  America  havkg  eoon  aAer  toiAr 
menced,  and  the  persons  who  opposed  the  British  authority,  having 
assumed  to  tiiemselves  the  govemmeQt  of  the  said  province  ctf 
Georgia,  Sir  James  Wright,  and  the  other  persons  who  remaioed 
Joyal  to  Great  Britain,  were  obliged  to  fly  from  the  said  province; 
that  Sir  James  Wright  left  behind  him  the  whole  of  his  property, 
to  a  considerable  amount,  and,  amongst  the  rest^  the  several  slaves 
which  he  had  purchased  as  aforesaid ;  that  the  persons  who,  on 
.that  occasion,  assujned  the  government,  and  established  themselves 

in 
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in  the  province  of  Georgia^  in  the  month  of  March,  1776,  passed  1791. 

an  act  of  assembly  in  the  State  of  Georgia^  intituled^  **  An  act  for  v--v-*/ 

**  attainting  such  persons  as  are  therein  mentioned  of  high  treason,        Whight 
**  and  for  confiscating  their  estates,  both  real  and  personal,  to  the  tj%t 

'^  use  of  that  State,  for  establishing  boards  of  commissioners  ibr 
*'  the  sale  of  such  estates,  and  for  other  purposes  therein  men- 
'*  tioned;**  and  it  was  thereby  enacted,  that  Sir  James  Wright ,  and 
one  hundred  and  fifteen  other  persons,  should  be  att^nted,  and 
adjudged  guilty  of  high  treason,  and  should  be  liable  to  the  seve- 
ral penalties  therein  mentioned ;  and  that  all  the  land  and  herit- 
ages, debts,  goods,  and  chattels  whatsoever,  of  such  persons, 
within  that  State,  should,  according  to  the  several  estates  and  inte- 
rests which  the  persons  so  attainted  had  therein,  be  deemed,  and 
were  thereby  enacted,  and  declared  to  be,  in  the  real  and  actual 
possession  of  the  government  thereof,  without  any  office  of  inqui* 
aition ;  and  to  the  end  that  all  the  estates  of  the  persons  thereby 
attainted,  and  the  incumbrances  thereon,  might  be  the  better  dis- 
covered and  ascertained,  and  that  the  same  might  be  applied  to  the 
uses  of  the  State :  it  was  enacted,  that  five  persons  should  be  ap- 
pointed, in  manner  therein  mentioned,  to  act  as  a  board  of  com- 
missioners for  each  county  within  the  said  State,  who  were  to  s^K 
all  the  real  and  personal  estate  of  the  several  persons  named  in  the 
said  act,  and  the  monies  arising  by  such  sales  were  to  be  paid  into 
the  treasury  of  the  said  State ;  and  that  all  persons  having  ally 
demands  on  the  forfeited  estates,  were  to  lay  their  claims  before 
the  board  of  commissioners ;  and  after  liquidating  all  such  claims 
on  the  said  forfeited  estates,  the  said  board  of  commissioners  was  td 
impower  the  sheriff  of  the  county,  or  any  persons  they  might  ap- 
point, to  sell  the  estates  of  the  attainted  persons,  bodi  real  and  per- 
sonal, after  giving  thirty  days,  at  least,  public  notice ;  and  then  to 
sell  by  public  auction,  for  the  money  of  diat  State  only,  and  to  the 
inhabitants,  being  actually  citizens  and  residents  of  and  within  the 
same ;  and  the  persons  having  any  claims  or  demands  on  the  estates 
of  the  attainted  persons,  were  to  make  the  same  before  tie  erpira* 
Hon  of  sixty  days  after  the  passing  of  that  act,  or  to  lose  their 
tkums ;  that  possession  of  all  the  effects  of  Sir  James  fVright  was 
taken  under,  and  by  authority  of  the  said  act ;  that  Miles  BretvtoH, 
being  a  citizen  or  inhabitant  of  the  said  province  of  South  Card- 
Una,  and  a  friend  to  the  United  States  of  America,  and  inimical  to 
the  government  of  Great  Britain,  became  entitled  to  claim,  and 
be  paid  out  of  the  confiscated  estates  and  property  of  Sir  James 
Wright,  the  money  due  to  him  upon  the  said  prombsory  note,  and  [  ^^3  ] 
that  lie  actually  made  some  claim  in  respect  thereof;  but  before 
any  thing  had  been  done  towards  liquidating  the  same,  and  in  or 
about  the  month  of  December  1778,  possession  was  taken  of  the 
said  province  of  Georgia  by  the  king's  troops,  and  the  province 
was  reduced  under  the  British  government ;  whereupon  Sir  James 
Wright  was  ordered  to  rdtum  to  the  said  provmce,  and  resume 
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1791«         his  government  there^  which  he  accordingly  did ;  that,  upon  his 
^^v^         return  to  the  said  province,  he  regained  possession  of  his  plauta- 
Wkight        tions  and  hereditaments  within  the  said  State,  but  some  parts  of 
1^^^'^  his  property  upon  the  said  plantation  had  been  sold,  under  the 

authority  of  the  said  act  of  assembly ;  that  Sir  James  Wright 
continued  in  possession  of  his  government  until  the  month  of 
June  1782,  during  which  he  continued  to  cultivate,  and  greatly 
improved  his  said  plantation  ;  that  his  Majesty's  troops  evacuated 
the  said  province  of  Georgia  in  the  month  of  July  1782;  and  ia 
consequence  thereof  Sir  James  Wright^  and  the  other  persons  who 
bad  adhered  to  the  British  interest  in  the  said  province,  were  again 
compelled  to  fly  from  it,  and  leave  all  their  landed  property,'  and 
most  of  their  effects  :  that  some  time  before  the  evacuation  of  the 
province,  the  inhabitants  of  the  American  interest  declared  the 
province  of  Geoi^'fi  to  be  an  independent  State,  and  chose  from 
time  to  time  an  House  of  Assembly  of  their  own,  as  the  legislative 
body  for  the  said  State ;  and  by  an  act  passed  by  the  House  of 
Assembly  on  the  4th  of  May,  178 1,  intituled,  '^  An  act  for  inflicting 
''  penalties  on,  and  confiscating  the  estate  of  such  persons  as  are 
^'  therein  declared  guilty  of  treason,  and  for  other  purposes  therem 
^  mentioned ;  reciting  the  former  act,  and  that  it  was  necessary  to 
**  carry  the  same  into  full  execution,"  it  was  enacted.  That  Sir 
James  fVright,  and  many  other  persons  therein  named,  should 
be^  and  were  thereby  banished  from  thai  State  for  ever,  and  if 
they  returned  to  that  State,  should  be  guilty  of  felony  without  be- 
nefit of  clergy ;  and  that  all  the  estates,  both  real  and  personal,  of 
all  the  said  persons,  with  all  debts,  dues,  and  demands  whatsoever, 
due  to  them,  should  be  confiscated  to  the  use  and  benefit  of  that 
State;  and  the  monies  to  arise  from  the  sales  which  should  take 
place  by  virtue  and  in  pursuance  of  that  act,  should  be  applied  to 
such  uses  as  that  legislature  should  direct ;  and  that  all  debts,  dues, 
and  demands,  due  or  owing  to  merchants  or  others  residing  in 
Great  Britain,  were  thereby  sequestered,  and  the  commissioners  ap' 
•    [  329  ]       pointed  by  the  said  act,  were  thereby  empowered  to  recover,  receive, 

and  deposit  the  same  in  the  treasury  of  the  said  State,  in  the  same 
manner  as  debts  confiscated,  there  to  remain  for  the  use  of  the  said 
State;  and  reciting,  that  there  were  several  just  claims  and  de- 
mands, which  might  be  made  by  the  good  and  faithful  citizens  of 
that  State,  and  others  of  the  United  States  o/*  America,  against 
the  estates  confiscated  by  that  act;  it  was  enacted,  that  any  persons 
well  affected  to  the  independence  of  the  United  States,  having  debts 
owing  them  from  the  persons  named  in  that  act,  or  who  had  any 
just  claim  in  law  or  equity  against  any  of  such  confiscated  estates, 
should  bring  his  claim,  or  enter  his  action,  within  the  space  of 
twelve  months  from  passing  of  that  act,  and  in  default  thereof, 
every  such  person  shall  be  ever  debarred  from  deriving  any  benefit 
from  the  same;  that  the  act  then  proceeded  to  direct  the  mode  in 
which  such  creditors  were  to  proceed,  at  their  option,  cither  by 

claim 
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might  direct,  with  respect  to  such  creJilors,  what  to  justice  should 
appertain,  or  by  action  at  law ;  in  which  case,  the  sum  recovered 
by  verdict,  was  to  be  paid  by  a  certificate  to  be  issued  by  the  go- 
vernor or  commander  in  chief;  which  certificate  was  to  be  taken 
in  payment  for  any  purchase  made  at  tlie  sales  of  the  confiscated 
estates ;  that  by  other  acts  of  the  said  State  of  Georgia,  and  of 
the  General  Congress,  the  said  Sir  James  Wright  was  rendered 
incapable  of  suing  any  person  in  Georgia,  or  any  other  of  the 
United  States :  that,  under  the  acts  of  confiscation,  the  American 
Government  of  the  State  of  Georgia,  seized  and  took  possession 
of  all  the  effects  of  Sir  James  Wnght,  to  the  amount  of  ^£80,000, 
which  were  sold  for  the  use  of  llie  Slate ;  that  some  lime  before  the 
TDoniiiof  June,  1782,  the  said  Miles  Brezclon  made  his  will,  and 
thereby  appointed  Charles  Pinknej/  and  others  executors ;  that  the 
said  Charles  Pinkney  soon  afterwards  died,  having  made  a  will, 
and  thereby  appointed  his  son  Charles  Pinkney,  of  South  Carolina,  . 
and  a  member  of  the  Ainerican^Cox^gvess,  and  others,  executors ; 
diat  the  said  Miles  Brctcton,  in  his  life- lime,  or  his  executors 
after  his  death,  not  having  (as  was  alledgcd)  got  any  satisfactiou 
under  the  first  mentioned  act  of  assembly,  for  the  said  promissory 
note  of  o£*8,80C.  5s.  out  of  the  estate  and  effects  of  Sir  James 
Wright,  confiscated  under  that  act,  the  said  Charles  Pinkney  the 
son,  as  personal  representative  of  Miles  Brezclon,  made  a  claim 
of  the  said  sum  of  Jf 8,802.  5s,  with  interest,  under  the  authority 
of  the  last  mentioned  act,  against  the  estate  and  effects  of  Sir 
James  Wright,  confiscated  thereby,  and  procured  hnnself  to  be 
admitted  creditor  for  the  same ;  that  the  defendant  Joseph  Nutt  [  330  ] 
acted  as  attorney  for  the  said  Charles  Pinkney,  under  a  power  of 
attorney  for  that  purpose,  and  afterwards  obtained  letters  of  ad- 
ministration from  the  Prerogative  Court  of  Canterburu,  of  the 
goods  and  chattels  of  Miles  Brewton,  limited  until  his  original 
will  should  bebroughtin ;  and  in  that  character  commenced  an  action 
at  law  against  Sir  James  fVright,  upon  the  said  promissory  note, 
and  got  judgment  in  such  action  by  default,  and  proceeded  to  ex- 
ecute a  writ  of  enquiry  of  damages,  but  before  the  said  Joseph 
Nutt  entered  up  final  judgment  in  the  said  action,  that  is  to  say, 
on  the  19th  day  of  November,  1785,  Sir  James  Wright  died, 
having  made  his  will,  and  appointed  the  plaintiffs  executors  thereof; 
that  thereupon  the  said  Joseph'  Nutt  proceeded  to  revive  the  s3fid 
action  against  the  plaintiffs  by  scire  fades,  to  which  the  plaintiffs 
pleaded,  and  the  said  Joseph  Nutt  replied,  and  issue  was  taken 
thereupon;  the  cause  was  tried  on  the  4th  day  of  July,  1786, 
and  that  the  said  Joseph  Nutt  recovered  a  verdict  against  the  plain- 
tifls.  The  bill  then  proceeded  to  charge  several  facts,  to  shew 
fhat  if  Miles  Brewton,  or  the  said  Charles  Pinkney,  had  not  ob- 
tained satisfaction  for  the  said  debt,  out  of  the  confiscated  effects 
<rf  Sir  James  Wright  in  Georgia,  it  was  by  their  wilful  default  that 
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1791.  theif  had  not  obtained  such  satisfaction :  and  the  said  Charles  Pinhr 

wvw  n&j  ought  to  resort  to  that  fund,   more  especially  as  Sir  James 

Wbaght  trri^hl  in  his  life*timey  was,  and  the  plaintiffs  since  his  death  were, 
totally  unable  to  recover  any  of  such  confiscated  effects;  the  bill 
therefore  prayed,  that  the  derendants  Joseph  Nutt  and  C/uirles 
Pinkney  might  deliver  up  the  said  promissory  note  to  be  cancelled, 
or  discharge  the  plaintiffs  from  payment  of  the  contents  thereof, 
as  not  being  liable  in  equity,  under  the  circumstances  of  this  case, 
to  the  payment  thereof;  but  in  case  the  Court  should  be  of  opinion, 
that  the  plaintiffs  were  still  liable  in  equity,  to  the  payment  of  any 
part  of  the  contents  of  such  note,  then,  Uiat  it  might  be  decreed, 
that  the  said  defendants,  or  the  said  defendant  Cluirles  Pinkney^ 
ought,  in  the  first  place  to  seek  satisfaction  for  the  contents  of  the 
said  note,  out  of  the  confiscated  estates  and  effects  of  the  said  Sir 
James  Wright ;  and  that  the  plaintiffs  might  answer  only  so  much 
thereof,  as  could  not  then  be,  or  could  not  before  have  beea  ob- 
tained, out  of  such  confiscated  estates  and  effects,  and  that  an 
account  might  be  taken  for  that  purpose,  and  the  note  be  de- 
livered up  upon  payment  of  what  should  appear  coming  on  that 
account,  and  that  an  injunction  might  issue  in  the  mean  time.'' 

[  331  ]  I'o  ^^^  hill,  the  defendant  Joseph  Nutt  put  in  hb  answer; 

thereby  admitted  the  several  acts  of  assembly,  and  proceedings 
towards  the  confiscation  of  the  estates  and  effects  of  Sir  James 
Wright,  in  Georgia,  and  then  stated,  that  the  said  Charley  Pinkney 
the  younger,  claiming  to  be  the  personal  representative  of  the  said 
Miles  Brewton,  made  a  claim  of  the  said  sum  of  «£8,802.  5s. 
South  Carolina  currency,  with  interest,  under  the  authority  of  the 
last  mentioned  act  of  assembly,  against  the  estates  and  effects  of 
Sir  James  Wright,  which  were  seized  and  confiscated  under  the 
authority  of  the  said  act,  but  that  he  did  not,  as  was  believed, 
procure  himself  to  be  admitted  a  creditor  of  the  said  Sir  James 
Wright,  or  upon  his  said  estate  and  effects,  or  obtained  any  order 
for  me  payment  of  the  said  .£8,802. 5s.  currency,  or  had  obtained 
any  satisfaction  whatsoever  for  the  same,  or  any  part  thereof;  but, 
on  the  contrary,  that  such  claim  of  tlie  said  Cliarles  Pinkney  was 
rejected  by  the  commissioners  of  claims  against  confiscated  estates, 
and  that  the  commissioners  entered  minutes  of  their  refusing  such 
claim  in  their  books,  in  the  following  words :  **  At  z  board  of 
'*  commissioners  of  claims  against  the  confiscated  estates,  held  at 
'^  Savannah,  in  the  State  of  Georgia,  on  the  19th  day  of  De- 
''  cember,  1713,  present  the  Honourable  Brigadier  General 
''  Mackintosh,  president;  the  board  having  taken  into  their 
''  consideration  an  account  preferred  by  Charles  Pinkney,  Esq. 
^  one  of  the  executors  of  Miles  Brewton,  Esq.  deceased^  by 
'<  his  attorney  James  Mossman,  against  the  estates  of  Sir 
**  James  Wright,  for  ^13,200,  South  Carolina  currency,  and 
«  also  an  account  against  the  estates  of  John  Graham,  fyc.  are 

•*  of 
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''  of  opmioti,  that  as  the  Itte   Chariet  Pinkney  h^Bime  n  Bri-  1791- 

^*  iish  8ul:gect,  and  resided  with  them  above  two  jearsi  while  the        ^^r^^^^ 
^*  Briiish  courts  and  laws  were  open  in  this  State,  the  accounts  due  ^, 

*^  aome  years  before  the  revolution,  and  the  persons  agamst  whom  Nutt* 

''  they  are  brought,  able  to  pay  diem,  those  accounts  appear  in 
^'  their  consequence  oF  too  important  a  nature  for  this  board  to 
''  determine  upon,  and  therefore  they  must  refer  them  to  the  iegisi* 
''  lature,  and  especially,  as  it  appears  the  delay  can  be  no  injury 
'*  to  (be  claimant,  who  acknowkedges  he  may  not  be  sufficiently 
'*  informed  yet  of  the  true  state  of  some  of  the  accounts^   and    % 
'^  therefore  this  board  canlM>t  think  themselves  at  liberty  to  make 
^*  any  provision  for  the  same/'     He  admitted,  thit  heatid  Robert 
Norris,  of  London^  were  the  joint  and  several  attortiies  of  the  said 
Charles  Pinkney,  and  that  they  acted  for  him  under  ^  poii-cr  of        ^  332  ] 
attorney,    dated   the  ^th  day  of  ilfajr^  1764,  whereby  the  said 
Chmrks  Pinkney  constituted  the  defeiKiant,  and  the  said  Robert 
NorriSf  his  attomies,  jointly  and  severally  for  him,  and  in  bis  nam^ 
and  to  and  for  the  proper  use  and  benefit  of  the  said  Miles  Brew* 
ton's  estates,  to  sue  for  and  recover  from  the  said  Sir  James  fVr^kt^ 
all  such  sutn  and  sums  of  money  as  were  due  and  owmg  from  him 
to  the  estate  of  the  said  Miles  Brewton :  that  he  had  obtained  such 
letters  of  administration  of  the  goods  and  credits  of  tlie  said  Miles 
Brewton^  as  in  the  said  bill  aoentioned,  but  that  he  h^d  obtained 
4be  same,  as  being  necessary  to  enable  him  to  recover  the  said 
.demand  against  the  said  Sir  James  Wright ^  for  the  benefit  of  the 
estate  of  Bie  said  Miles  Brewton^  and  apply  the  money  made  pay- 
af}ie  therdn/f  in  discharge  of  a  debt  due  from  such  estates  of  the  said 
Miles  Brewton,  to  him  the  defendant;  and  that  when  the  said 
Charles  Pinkney  remitted  the  said  promissory  note  to  the  defendant, 
Me  directed  the  defendant  to  obtain  payment  thereof  from  Sir  James 
tVrigbt^  and  to  retain  thereout^  in  respect  of  the  debt  due  from  the 
estate  of  the  said  Miles  Brewtonto  thd  defendant,  the  sum  of  £  ]  ,400 
«teHing$  that  in  October^  1784,  he  applied  to  Sir  James  Wright 
toit  paymei^t  of  the  money  due  on  the  said  note,  amounting  to 
UE^13,a65.  ^  9d.  currency,  or  £1,894.  14«.  Qd.  aterling,  that  m 
{the  course  of  three  following  months,  he  had  several  conferences 
^th  the  said  Sir  James  Wright  on  the  subject  of  the  said  demand, 
.^vho  did  not  deny  the  same  to  be  justly  due,  but  requested  to  have 
time  to  advise  with  bis  friends  on  the  subject  of  the  said  debt, 
.concerning  which  he  informed  the  defendant,  he  inttoded  to  apply 
jto  parliament  for  relief,  and  that  the  defendant  accordingly  uadalged 
.Sir  James  Wright  yfiih  time,  until  the  9th  of  January ^  1785,  when 
the  defendant  received  a  letter  frotn  Sir  James  Wright  of  that  date, 
^irherein  he  informed  the  defendant,  diat  after  hairing  maturely  odo- 
.aickred  the  subject,  be  had  resolved  on  applying  to  parliament,  atid  if 
the  defendant  tbought  proper,  he  might  commence  an  action  against 
liim  for  the  recovery  of  the  same :  that  the  defendant,  as  admioiS' 
.tntoi  of  Brewton,  accorctegly  oomi&encied  an  action  against  Sir 

Jama 
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179 1  •         James  Wright  in  April,  1785,  to  which,  in  June  following.  Sir 

^^^"^  James  Wright  pleaded  a  sham  plea,  but  iii  the  raonth  of  Ifotem- 

WRiGUT        ^^^^  1785,   the  defendant    obtained  judgment  in  the  action  for 

NcTT.  ;£  1,982.  6s.  2  (f.  sterling;  that  then  Sir  J  antes  Wright  died;  and 

r  333  1  proceedings  being  copnmenced  to  revive  the  judgment  against  the 
plaintiffs  as  his  executors,  to  which  they  pleaded ;  the  cause  came 
on  to  be  tried,  *  and  the  defendant  recovered  a  verdict,  and  judg- 
ment was  entered  on  the  19th  day  of  Jtdy,  1786,  that  then  the 
plaintiffs  brought  a  writ  of  error,  which  was  ordered  to  be  non- 
prossed, it  appearing  that  on  the  defendants  agreeing  not  to  pro- 
ceed by  original  in  the  action  against  Sir  James  Wright,  h]$ 
attorney  had  undertaken  to  bring  no  writ  of  error ;  after  which  the 
defendant  applied  to  the  plaintiffs,  to  know  whether  they  would 
pay  the  debt;  and  on  their  refusal,  commenced  an  action  on  the 
raid  judgment,  which  action  was  still  depending.  He  admitted, 
that  the  confiscated  property  of  Sir  James  Wright  had  been  sold, 
and  that  by  the  act  of  the  assembly  of  Georgia,  directions  had  been 
given  for  applying  the  produce,  in  the  first  place,  in  payment  of 
Mich  debts  as  should  be  proved  against  such  effects,  to  the  satis- 
£Eu:tion  of  the  commbsioners ;  but  he  did  not  know  of  any  steps 
taken  towards  proving  this  particular  debt,  subsequent  to  the  before 
mentioned  entry  of  the  board  of  commissioners.  He  admitted, 
that  CAar/esPtn/^ney  was. a  member  of  the  u^mencon  Congress, 
but  insisted  that  he  ought,  notwithstanding,  to  be  at  liberty  to 
resort  to  the  plaintiffs,  as  executors  of  Sir  James  Wright,  for 
payment  of  the  debt,  more  especially  as  Sir  James  Wri^t  in  his 
iife-time,  received  considerable  sums  of  money  from  the  British 
government,  in  part  satisfaction  for  the  loss  which  he  sustained  by 
the  confiscation  of  his  property  in  America. 

After  the  coming  in  of  this  answer,  a  motion  was  made, 
ii9d  January,  1788,  for  an  injuaction,  which,  after  a  long  argu- 
ment (which  is  reported  in  1  H.  Bl.  136,)  was  granted. 

Afterwards  die  defendant  Pinkney  put  in  an  answer,  in  which 
Jae  stated  his  application  to  the  commissioners,  and  the  minutes 
iOf  the  board,  as  the  same  appears  in  the  answer  of  the  defendant 
Nutt^  and  that  he  considered  the  same  as  a  total  rejection  of  his 
claim  upon  Sir  James  J^ngA/'s  estates,  although  the  commissioners 
did  not  think  proper  to  declare  the  same ;  for  which  reason  he  did 
.not  make  any  application  to  the  legislature,  he  being  well  assured 
and  convinced,  that  suoh  application  would  not  have  been  attended 

^  with  any  success,  and  that  upon  enquiry  of  the  best  informed 

olBicers  of  the  government,  he  bad  received  assurances,  that  no 

[  334  ]  .provision  would  ever  be  made  for  his  claim,  and  that,  upon  such 
claims  as  had  been  admitted  on  the  confiscated  estates,  no  equiva- 
lent payment  ever  had  been,  or  probably  ever  would  be  made, 
from  the  dissipated  state  of  their  ftmds ;  and  that  the  defendant 
had  made  application  to  the  auditor  for  claims  against  confiscated 
estates  in  Uie  said  state,  who  «eot  faim  a  certificate  of  the  said 

minutes, 
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9,  and  also  another  certificate,  by  which  he  certified^  that  179U 

never  settled  the  above  mentioned,  or  any  othejr  claim  of  ^-*vw 

3rewton^8  executors,  against  Sir  James  Wrighfs  estate,  and        WRiont 
it  no  provision  had  been  made  by  the  legislature  for  settling  Nutt. 

be,  and  for  the  reasons  assigned  by  the  commissioners,  as 
stated,  no  provision  can  or  will  be  made  for  it  by  the  State 
rgia ;  and  the  defendant  further  said,  that  it  was  always  out 
power  of  the  representative  of  the  said  Miles  Brewton  to 
payment  of  the  said  note  from  the  State  of  Georgia.  He 
3d  that  his  father  was  a  member  of  the  provincial  congress, 
ositiou  to  the  government  of  Great  Britaiity  and  in  several 
officers  in  the  American  government,  aud  was  openly  and 
Uy  in  opposition  to  the  British  government.  He  further 
hat  his  father  and  himself,  as  citizens  of  Carolina,  or 
f,  as  a  member  of  Congress,  could  not  avail  themselves 
f  fund  provided  by  the  State  of  Georgia,  for  payment  of 
3mand,  any  more  than  the  subjects  of  any  other  State  in 
with  Georgia,  the  States  being  perfectly  distinct,  and  that 
1  used  all  methods  in  his  power  to  no  effect.  The  other 
stated  in  this  answer  were  much  the  same  with  those  in 
iswer  of  the  defendant  Nutt,    This  answer  was  not  replied 

.  Attorney-General,  Mr.  Hardinge,  Mr.  Graham,  and 
ichards,  for  the  plaintiffs.  The  equity  of  this  case  is,  that 
mes  Wright  has  had  all  his  property  in  Georgia  confiscated, 
Imself  a  banished  man,  and  that  the  fund  to  which  the 
)rs  should  resort,  is  that  confiscated  property  in  the  hands 
state  of  Georgia, 

>rder  to  enable  the  executors  of  Brewton  to  sue  Sir  James 
\t  personally,  they  should  shew  that  they  have  exhausted 
method  in  their  power  to  recover  against  his  estate.  Upon 
plication  of  Pinkney  to  the  commissioners,  they  refused  the 
as  the  executor  Charles  Pinkney  the  elder,  had  become  a  [  335  3 
h  subject ;  but  this  determination  was  not  absolute,  that  he 
not  ultimately  to  recover ;  they  only  referred  him  to  the 
iture,  to  which  be  never  applied,  because  he  says  it  would 
)roved  useless  if  he  had ;  but  he  did  not  avail  hiniself  of  the 
method  he  had  in  his  power.  He  could  have  gone  to  a 
and  obtained  a  certificate,  and  if  he  takes  on  himself  to 
ir  taking  these  steps,  he  cannot  come  upon  Sir  James  Wright 
lally ;  and  his  executors  have  a  right  to  have  the  injunction 
lued.  The  equity  of  the  case  is  very  simple,  that  the  person 
bas  access  to  a  fund  for  the  payment  of  his  debt,  to  which 
ibtor  has  not  access,  shall  make  it  available  before  he  comes 
the  debtor  personally.  It  is  against  natural  justice  in  the 
or  to  say,  you  shall  lose  your  pledge,  and  you  shall  pay  me 
oney,  because  I  will  not  have  recourse  to  tlie  pledge.    And 

natural 
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1791.  natnnil  justice  ulso  requires  tkftt  the  proof  shall  rest  upcMi  rficf 
w»>/>w  creditor^  becftuse  iioiie  but  lie  can  know  whether  he  has  applied 

Wmicnv  to  the  proper  fund  or  not.  The  confiscation  act  pcmted  out  ths 
^*'  methods  in  which  crcditots  were  to  proceed  against  the  confiscated 

estates,  and  by  omitting  to  follow  which,  the  creditor  loses  hit 
femedjF.  When  the  commissioners  refused  redress,  Pi/ijmiy  should 
have  applied  to  the  legislature ;  if  they  did  not  relieve  him,  he 
should  have  brought  an  action  against  the  commissioners.  Not 
having  pursued  those  measures,  he  cannot  sue  here.  It  conws 
on  precisely  upon  the  same  gronnd  it  did  before,  and  upon  wbidi 
your  Lordship  ordered  the  injunction.  In  FoHoit  v.  C^deis,  1 
H.  BL  l^iS,  they  were  both  lo^raUsta;  Lord  Lmghb9T0ugh  there 
approved  of  what  your  Lordship  had  done  in  £e  former  stace 
of  this  cause,  and  agreed,  that  yrhere  die  first  fund  is  fraudulenuy 
aot  resorted  to,  that  would  be  a  good  ground  of  equity.  In  this 
case,  there  is  no  doubt  recourse  might  have  been  had  to  the  first 
fund.  Charles  Pmkney  is  a  leading  man  in  the  assembly ;  and 
hia  not  obtaining  a  remedy  wiia  a  collusion  with  the  state^-^-Wilh 
respect  to  precedents ;  the  pequUarity  of  this  case  takes  it  out  of 
precedents.  It  was  compared  to  the  case  of  Houktitch  v.  Mui, 
1  P.  W.  695,  but  that  case  dies  not  apply.  In  Arnold  v.  HoOcer, 
in  the  Exchequer,  it  appeared  that  Holker  had  obtained  a  cer- 
tificate ;  a  great  part  of  the  argument  turned  on  his  having  msed 
dite  ditigenee,  and  he  was  ordered  in  the  first  place  to  make  his 
certificate  availabk.    It  is  not  an  easy  thing  to  compare  this  to 

[  336  ]  any  other  case.  It  does  not  resemble  the  case  of  bankruptcy  or 
insolvency,  because  there  the  party  is  discharged ;  but  suppose  a 
party  to  die  indebted  by  mortgage  and  simple  contract,  tlie  Court, 
on  behalf  of  the  simple  contract  creditors,  might  compel  the 
mor^agee  to  abide  by  his  mortgage,  if  sufficient.  It  is  said,  that 
where  a  man  has  two  securities,  he  may  avail  himself  of  either; 
but  in  the  ordinary  ease,  where  that  is  true,  the  debtor  is  master 
of  all  the  Amds,  and  therefore  there  is  no  justice  in  his  telling  the 
creditor  that  he  shall  abide  by  one  of  them.  Here  Sir  James 
Wright  was  no  longer  master  of  the  ftmd  in  Georgia,  and  the 
debtor  not  being  master  of  both  funds,  Pinkney  may  be  paid  out 
of  that  fund ;  and  it  would  be  impossible  to  recover  back  any  thing 
he  may  have  been  paid. 

Mr.  Solicitor'^General,  Mr.  Mansfield,  Mr.  Stanley,  and  Mr. 
Steele,  for  the  defendants. — ^The  bill  admits,  by  its  prmciple,  that 
there  is  no  ground  at  law  to  say  that  the  debt  is  destroyed ;  then 
there  must  be  some  ground  of  equity  upon  which  they  call  upon 
this  Court  to  dissolve  the  debt,  and  this  is,  that  by  the  confiscation 
acts  in  America,  Sir  James  Wright^  property  is  confiscated,  liable 
to  bis  debts  due  to  good  and  faithful  citizens  of  the  State,  such 
of  whom  as  had  claims  Mere  to  bring  actions  within  twelve  months, 
and  that  the  a^rts  contain  certain  methods  of  proceeding,  but  except 

the 
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the  claims  of  persons  unfriendly  to  American  freedom.    And  the  179U 

bill  statesi  that  the  creditor  PivJcney  was  well  affected  to  America^        -^T^^ 
aad  that  defendant  JVu(^  was  a  limited  adminbtrator  and  creditor        wr^grt 
of  Pinkney,  NuVr* 

The  question  is^  whether,  supposing  them  to  be  well  affected 
to  America^  they  were  bound  to  apply  to  the  state  of  Georgia 
for  a  proportion  of  tliis  property.  We  do  not  admit  that  Brewton 
was  himself  such  a  creditor  as  could  apply  to  the  state ;  and 
if  he  could  not,  it  was  not  likely  his  executors  should.  What 
they  maintain  is,  that  the  character  of  the  defendants  obliged 
them  to  resort  to  the  State ;  and  that  Sir  James  Wright^  tliough 
able  to  pay  a  creditor,  who  treated  with  him  on  the  ground 
of  a  personal  contract,  has  a  right  to  compel  him  to  resort  to  that 
fund,  and  to  reduce  him  to  the  delay  necessary  to  bring  that  fund 
to  effect. 

If  this  equity  can  be  maintained,  it  must  be  so,  though  no  more        [  337  ] 
had  beoi  confiscated  than  M'as  sufficient  to  discharge  the  debt,  and 
if  that  fund  was  ten  pounds  less  than  the  debt,  that  the  creditor 
ha  paid  the  debt  mintts  ten  pounds^  and  that  too  where  the  creditor 
treated  for  a  personal  contract. 

There  are  no  cases  in  this  Court,  except  those  in  which  diligence^ 
is  by  their  nature  required,  in  which  the  creditor  has  been  answer* 
able  for  neglect.  If  he  takea  a  bill  of  exchange^  he  must,  from 
the  nature  of  the  instrument,  use  diligence,  but  if  he  takes  a  mort- 
gage, the  Court  has  never  called  upon  him  for  diligenoe,  but  he 
niay,  notwithstanding  any  neglect  on  bis  part,  sue  at  law,  retumii^ 
the  seciirities* 

The  case  in  Peere  Williams  (HouUUtch  v.  Mist)  appears  to 
apply  to  this  case,  the  Lord  Chancellor  there  thought  the  creditor 
oi^ht  not  to  be  restrained  from  proceeding.  What  is  the  case 
of  a  bankrupt?  The  law  never  supposes,  that  because  a  man's 
property  is  taken  away  from  him,  he  is  discharged  from  payii^  his 
4ebts;  notwithstanding  that  you  may  sue  him ;  the  certificate  wouki 
be  no  discharge,  but  that  an  act  of  Parliament  has  said  it  shall. 
What  is  the  case  of  a  person  attainted  ?  He  may  be  taken  in 
cxecutiOQ,  yet  be  can  have  no  property ;  and  the  reason  is,  because 
a  man  undertakes  in  all  cases  to  pay.  There  is  no  case  where  a 
Mirety  has  endeavoured  to  compel  the  creditor  to  sue  the  principal. 
We  deny  that  in  this  case  there  is  a  fond  that  can  be  made  avail- 
able to  pay  this  demand,  they  should  have  proved  that  the  fund  i» 
larger  than  the  debt.  The  injunction  in  this  case  went  on  die 
ground  that  Pi/iA/ti^  a  answer  was  not  come  in.  Arnold  s.Holker 
went  no  further  than  this :  that  Holker  having  property  of  the 
debtor  in  his  hands,  it  should  be  seen  what  could  be  made  of  it, 
and  that  Arnold  should  pay  the  rest,  and  costs.  As  to  not  being 
able  to  put  the  fund  in  Sir  James  Wright's  possession;  it  is  suflt* 
cient  that  the  contract  was  for  prompt  payment,  no  change  in 
Sir  James  WrighC%    circumstances    can    make    any  difference. 

Sir 
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I79U         Sir  James  Wright*s   executors  havFng  sufficient  assets  to  paj 
ws/w  this  demand,  they  might  as  well  refuse  payment  on  any  oAer 

Wright        ground  as  that  they  set   up.     Suppose   the  case  such,  that  if 
NuTT  *"  ^^^^^  Wright  was  sent  to  jail,  it  would  be  total  ruin  to 

him ;  the  Court  could  not,  on  that  ground,  restrain  the  creditor. 
[  338  3  Here  was  no  agreement  to  take  the  remedy  out  of  any  specific  part 
of  the  property.  Supposing  these  persons  were  not  such  as  could 
apply  to  the  State  of  Georgia,  or  had  not  opportunity,  what  would 
be  the  case  then  ?  And  in  fact,  Brewton,  though  at  first  he  was 
an  enemy  to  the  taxation  of  America^  was  really  a  friend  to  this 
country,  and  was  coming  hither  to  settle,  with  his  family,  but  tbey 
were  lost  at  sea.  This  is  an  attempt  to  compel  his  executors  to 
apply  to  the  State  of  Georgia  to  take  this  sum  under  such  terms 
as  they  shall  choose  to  impose.  Mr.  Hardinge  said,  that  the 
confiscation  act  required  the  creditor  to  apply  to  the  State  for  this 
debt,  but  there  is  no  such  term  as  require  in  the  act.  If  this  be 
so,  the  case  wants  som^  contract  at  law,  by  which  the  creditor  is 
to  be  deprived  of  his  right  of  suing  in  such  way  as  he  thinks 
proper.  What  are  the  acts  of  confiscation,  as  to  Sir  Janm 
Wright^  Acts  of  injustice,  depriving  a  debtor  of  his  property; 
but  that  still  cannot  afiiect  the  right  of  creditors.  The  fund 
provided  in  America  is  called  a- pledge,  if  it  be  considered  so,  it  is 
decisive  for  the  defendants :  there  is  no  case  where  a  creditor, 
having  a  pledge,  is  bound  to  make  the  most  of  it,  before  he  can 
proceed  personally  against  the  debtor,  unless  he  is  bound  to  do  so 
by  contract,  or  by  the  nature  of  the  pledge.  We  know  very  litt;)e 
of  this  pledge,  but  that  the  certificates  are  to  be  paid  at  seven 
years'  distance.  Tlierefore,  according  to  this  argument,  nothing 
is  to  be  paid  on  this  demand  till  the  expiration  of  seven  years. 
The  equity  in  this  case,  if  admitted,  would  be  very  uncertain,  as 
it  might  depend  on  the  compensation  Sir  James  received  from  this 
country ;  for  if  bis  losses  were  compensated,  ought  he  not  to  pay 
his  debts  arising  from  personal  contracts  i  If  there  had  been  any 
ground  to  contend  that  the  fund  in  America  was  the  primary  fund 
in  this  case,  it  might  have  been  used  as  a  defence  at  law.  The 
question  which  was  the  primary  fund  was  a  question  at  law.  In 
the  case  of  Kempe  v.  Antill^  (ante,  vol.  ii.  p.  11,)  an  injunction 
was  refused  to  stay  an  action  on  a  bond,  on  the  ground  that  tlie 
debtor's  estate  was  confiscated  laAmerica* 

Mr.  Attorney 'General^  in  reply. — It  is  contended  that  BrewtOMf 
the  original  creditor,  had  not  an  opportunity  of  applying  under  the 
Confiscation  Acts,  and  that  Pinkney  was  in  the  same  predicament, 
not  being  friendly  to  America.  As  to  the  first,  we  have  it  in  proof, 
that  Brewton  was  a  member  of  the  first  congress ;  and  both 
[  339  ]  Pinkney  and  his  son,  the  present  defendant,  were  friendly  and  took 
part  with  America.  It  is  contended,  that  the  original  contract  was 
a  mere  personal  contract  of  Sir  James  IVriglU.    But  in  a  variety 

of 
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of  cases,  it  happens  that  circumstances  var;  the  nature  of  con-         1791* 
tracts.    The  natives  were  the  only  persons  who  could  have  benefit  v^/^ 

under  the  Confiscation  Acts,  no  foreigners  could  have  any  benefit,        Wright 
especially  Sir  James  Wright^  who  was  banished;  the  confiscated  Nwtt. 

estate  therefore,  partakes  of  the  nature  of  a  pledge,  in  the  power 
of  the  creditor ;  and  if  a  man  has  a  pledge  and  does  not  mean  to 
avail  himself  of  it,  he  must  give  it  up ;  if  it  happens  that  he  cannot 
give  it  up,  he  is  in  the  situation  of  a  person  who  wishes  to  avail 
himself  of  both  remedies.  Here  Pinkney  did  avail  himself  of 
these  effects.  It  is  objected,  there  was  no  requisition  to  Pinkney 
to  avail  himself  of  the  pledge ;  but  that  is  done  away  by  his  havhig 
in  fact  betaken  himself  to  it,  and  only  havmg  deserted  it  from  the 
fear  that  it  would  not  be  available.  It  is  objected,  that  there  is  no 
principle,  that  if  a  man  has  lost  all  his  property  in  one  country^ 
that  he  shall  not  be  pursued  on  a  transitive  contract  in  another 
country ;  or  that  his  being  deprived  of  property  should  be  no  reason 
for  his  not  being  liable  to  his  contracts ;  but  our  own  acts  of  par- 
liament as  to  bankrupts  shew  this  has  been  thought  to  be  consistent 
nkh  natural  justice.  So,  in  the  case  of  attainder,  if  the  act  of 
attainder  provided  for  the  payment  of  the  debts  of  the  person 
attainted,  it  would  be  a  parallel  case ;  and,  in  that  case,  I  should 
contend  that  the  creditor  must  first  apply  under  the  act  before  he 
could  personally  sue  the  debtor.  In  the  present  case,  there  was 
property  sufficient  in  America  to  pay  the  debt.  We  do  not  charge 
the  defendant  Pinkney  with  any  collusion  with  the  State  of  Geov' 
gia ;  but  object,  that  he  did  not  follow  up  his  application  there, 
as  he  ought  to  have  done  before  he  could  come  personally  on  Sir 
James  Wright. 

Lord  Chancellor  said,  he  was  still  of  the  same  opinion  as  he 
was  before  as  to  the  equity  in  general ;  for  if  a  creditor  here  had 
a  fund  in  a  public  treasure,  provided  for  payment  of  his  debt, 
and  would,  notwithstanding,  pursue  the  debtor  personally,  it  would 
be  the  most  unconscientious  case  possible. 

If  the  defendant,  by  any  unfair  pleading,  had  misled  them,  it 
would  be  different;  but  here  he  has  stated  bis  appjication  to  the 
State  of  Georgia  fairly,  and  its  failure  of  success  ;  and  wherever  a 
party  throws  himself  on  the  defendant's  answer,  by  not  replying  to       [  340  ] 
it|  he  must  take  whatever  the  defendant  swears  to  be  true  : 

But,  as  he  really  thought  the  application  made,  even  now,  might 
be  available,  he  ordered  the  cause  to  stand  over,  to  make  an  appli-      • 
cation  to  the  State  of  Georgia  (a)(6). 

(a)  The  entry  in  the  Rpf^Uter's  book  served  upon  that^  that  Lord  Tfiurlow 

merely  states  that  the  cause  was  ordered  thereby  carried  the  principle  further 

tOftand  over:  afterwards  the  LorJCAan-  than  his  own  doctrine  would   require, 

ttO^r  ordered  the  monby  to  be  paid  to  6  Ves.  731. 

Nuttf  upon  giving  security  to. repay  it  (6)  The  other    cases  reported   re* 

in  case  the  decree  should  be  against  specting  American  loyalists    sued    in 

hkm,  6  Ves.  719.    Lord  Eldon  has  ob-  this  conatry  by  American   creditors. 
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Wright 

NOTT. 


wxkKwtpe  r.A'niUl,  ijnte^  vol.  ii.  ll. 
Wright,  V.  Nutt,  (the  present  cavite. 
upon  the  motion  fpr  an  injqnctioo) 
1 H.  Bla.  1S6.  Pfteri,  v.  /vrmir,  »nte, 
5«.  FoWio*  ▼.  Og-<f«r,  i  H.  Bla.  125. 
aod  in  error,  a  T,  K.  7^6.  and  after- 
vrards  in  the  House  of  pirds,  4  Bro. 
I*.  C.  Ed.  Toml,  ill.  Dudley  v.  Fol- 
liotty  ib.  584.  and  tVt'igfii  v.  Simpson^ 
6Ve8.714. 

In  several  of  tlie  above  cases,  X^rd 
Thurlow,  Lord  ICenybn^  and  Lord 
Longhborough,  (the last  extrajudicially) 
expressed  a  decided  opinion  in  favour 
of  tbe  relief  prayed  by  the  .bill,  upon 
the  principle  that  if  a  case  were  made 
by  which  it  appears  that  there  is  in  the 
bands  of  the  creditors,  either  posses- 
aion  of  the  estate  in  fact,  or  the  clear 
means  of  effecting  that  pbsiscssion,  he 
onght  to  be  called  on  so  to  do,  or  at 
least  the  Court  should  interpose  ;  the 
creditor  not.  having  the.,  ppwer  of 
assigning  to  the  debtor  fnose  means 
"Which  he  had  of  aifectlng  the  property. 
In  the  last  of  the  above  cited  cases,  the 
bill  was  the  same, as  in  the  prescnt«and 
it  was  also  against  creditors  of  Sir  J, 
Wright:  it  was  dismissed  itpon  the 
eircnmstanoes,  as  it  did  not  appear 
that  the  creditor  ha^  the  clear  means 
of  making  his  demand  eflTeciual  against 
the  fund  arising  from  the  confiscation. 
Bat  Lord  EUdon  at  the  same  time,  in 
one  of  tlie  most  luminous  and  convinc- 


in|^  jtodj^ebtfi  etfiiDt;  ^ptaMd  III 
dissent    from  the    princ»)p>fei   of  ^th^ 
former  opinions^  his  Lord^bip.tlv) (Wtt 
that  as  it  conla  not  be  contended,  irat 
nnder  such  circumstances  the  ptftvatA 
liability  of  the  defitor  is  takc^a  away, 
so  it  could  not  \^€,  law.  that  under  snoi 
circumstances  the  reraecfies  reitfTti^ 
out  of  that  liability  should  berHMIoed 
by  confining  the^  reinedi^  to  pfir^ipft- 
lar  funds,  or   by, confining  fbem  alto- 
gether as  to  tue  person,  trtl  thecV^* 
tor  has  had    recourse,  not    to  ail  toi 
funds  of  the  (debtor,  but  ^0  soaie  pf 
his  funds,  which  funds  in  the  original 
constitution  of  the  debt,  and  the  tran^ 
action   formine  the  relation  of  debtor 
and  creditor,  the  debtor  did  nqtpro> 
pose,  nor,  the  creditor  receive,  as  the 
funds  to  be  charged  by  the  contract. 
That   considering  it   as  a  pledfe,  tf 
the  effect  of  the  contract  was,  ti^t  b| 
should  have  all  the  remedies  belonnog 
to  the  nature  of  a'pled^,  and  ktd>  per- 
sonal responsibility,  it  'wak  qiic*tiotfh 
.able    whether  the.  revolution,  woirid 
have  operated  to  drive  the  creditor  to 
the  pledge,  and  to  compel  him  to  fl^ 
np'the  other  remedy  at  the   instance 
of  the  debtor;  but  that  the  dilBcQlQr 
was  much  enhanced,  when  the  pl^<i|ca 
is  not  given  to  tlif  creditors   oy  W 
contract,  but  thrown  to  him  by  an  Hit 
not  his  own. 


LineolnVTnn 
Hall,3dilii^ujf. 

A  feme  covert 
having  a  settle- 
ment of  a  real 
estate,  and  money 
in  the  funds,  tlie 
rents  and  divi> 
dends  to  be  paid 
as  shie  shonid 
from  time  to  time 
direct,  with  a 
contincent  re- 
mainder, in  fA- 
In  re  of  issue  to 
herself,  conveys 
the  whole  jointly 
with  her  husband, 
as  a  security  for 
the  husband's 
debts,  the  con- 
veyance must  be 
carried  into  exe- 
entino  by  a  court 
of  equity. 


Pybus  r.  Smith  (a). 

1!>Y  lease  and  release,  dated  5th  and  6th  May^  1785,  being  a 
"*^  settlement  subsequent  to  the  marriage  of  the  defendant 
Thomas  Vernon  with  Anna-Maria  his  wife,  the  said  Thomas  and 
Anna-Maria,  in  pursuance  of  a  decree  of  the  Court  of  Chaticeiy, 
released  to  the  defendants  Smith  and  Leader  a  messuage  in  Gar* 
land  Alley y  Bishop$gate  Street,  in  trust  to  permit  said  Anna-Maria, 
to  receive,  or  otherwise  during  the  life  of  said  Anna-Maria^  to 
|)ay,  apply,  and  dispose  of  the  rents  and  profits  unto  such  person 
or  perilous,  in  sucii  shares  and  proportions,  manner,  and  form,  and 
to  and  for  such  uses  and  purposes,  as  she,  the  said  Anna-Maria 
Vernon  should,  by  any  writing  or  writings  under  her  proper  hand, 
from  time  to  time,  direct  or  appoint ;  and  in  default  of  such  direc- 
Uon,  then  into  the  proper  hands  of  the  said  Anna-Maria,  and  for 
her  sole  and  separate  use ;  and  after  the  decease  of  the  said  Anna* 


(a)  Reg.  Lib.'B.  1790.  fol.683. 


Maria, 
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Maria f  then  upon  trust  for  such  persotiy  for  such  estate  and  estates,  1791. 

in  such  shares  and  proportionsi  and  for  such  uses,  and  chargeable  ^rv**' 

with  such  sums,  and  subject  to  such  powers,  provisions,  declara-  Pvput 
Uons^  limitations,  and  agreements,  and  in  such  manner  and  forip,  SMri-fi. 
Of  the  said  Anna-Maria  Vernon^  whether  covert  or  sole,  by  any 
deed  or  instrument  in  writing,  with  or  without  power  of  revocatioti, 
to  be  by  her  only  executed,  under  her  hand  and  seal,  in  the  presence 
f^  two  or  more  credible  witnesses,  should  direct,  limit,  or  appoint ; 
and  in  default  thereof,  and  as  to  such  part  whereof  there  should  be 
no  appointment,  in  trust  for  the  said  Anna-Maria  Vernon,  her 
h^irs  and  assigns  for  ever.  And  it  was  by  the  said  indenture  wit- 
nessed, that  the  said  trustees  should  stand  possessed  of  «£2,531 
four  per  cent.  Bank  annuities,  mentioned  in  the  said  decree,  during 
the  life  of  the  said  Anna-Maria  Vernon,  to  pay  and  apply  the 
dividends  unto  such  persons,  and  in  such  shares  and  proportions,  [  ^^^  ] 
manner  and  form,  and  to  and  for  such  uses,  intents,  and  purposes, 
Is  the  said  Anna-Maria  Vernon  should,  by  any  writing  or  writings 
yndei*  her  hand,  direct  and  appoint;  and  m  default  thereof,  to  pay 
Ibe  same  into  the  hands  of  the  said  Anna-Maria  Vernon,  for  her 
sole  and  separate  use ;  and  after  the  decease  of  the  said  Anna*- 
M<Hia  Vernon,  to  sell  the  same,  and  pay  and  apply  the  money 
wnmng  therefrom  to  and  amongst  all  and  every  the  child  and  chil- 
dren of  the  «aid  Anna-Maria  by  the  said  Thomas ;  and  in  case 
&ere  shotild  be  no  child,  or  all  of  them  should  die  under  twenty- 
one,  unmarried,  then  to  such  uses  as  said  Anna-Maria  Vernon 
4iould  by  any  deed  or  instrument  in  writing,  under  her  hand  and 
mtl,  executed  in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  direct  or  appoint ;  and  in  default  tliereof,  for 
the  executors  and  administrators  of  said  Anna-Maria  Vernon. 

The  defendant  Thomas  Vernon,  was  a  trader,  and  dealt  with 
Ae  plaintiffs,  who  were  bankers,  in  the  way  of  their  trade,  and 
applied  to  them  to  accept  and  pay  such  drafts  as  he  should  draw 
upon  them,  or  make  payable  at  their  house,  which  they  consented 
to;  but  into  1785,  being  considerably  in  advance  on  his  account, 
they  required  him  to  give  them  security,  which  he  proposed  to  do 
nppon  this  separate  property  of  the  wife's ;  and  by  indenture,  dated 
IMh  August,  17B5,  made  between  the  said  defendant  Thomas 
Vernon  of  the  first  part,  the  defendant  Anna- Maria  Vernon  of 
the  second  part,  and  the  plaintiffs  of  the  third  part,  reciting  the 
pettlement  of  the  5th  May  preceding,  it  was  witnessed,  aird 
Thomas  Vernon  thereby  covenanted  to  supply  plaintiffs,  their  exe- 
cators  and  administrators,  with  cash  sufficient  to  pay  and  discharge  ' 
ill  drafts  or  bills  drawn  or  made  payable  by  him  at  their  banking- 
bouse,  or  which  should  become  due  or  payable ;  and  defendant 
Anna- Maria  Vernon  did,  by  virtue  and  in  pursuance  of  her 
power,  direct  and  appoint  that  the  rents  and  profits  then  due,  or  to 
become  due,  in  respect  of  the  premises,  should,  during  her  life,  be 
paid  by  the  trustees  to  the  plaintiffs ;  and  from  and  after  her  decease 

x2  the 
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1791  •         the  trustees  should  stand  seised  thereof  to  the  use  of  plaintiflTs; 

^^^^^        '  and  she  also  directed  and  appointed^  that  the  interest  and  dividends 

PifBUi  then  due,  or  to  become  due,  of  all  the  £2,53 1  four  per  cents,  should 

Smith,         "^  P^'^  '^y  ^^^  trustees  to  plaintiffs,  and  immediately  after  her 

decease  without  issue,  should  belong  to,  and  the  trustees  should  be 

[  ^^  ]        possessed  thereof,  for  the  use  of  the  plaintiffs,  upon  trust,  in  case 

default  should  be  made  by  the  said  Thomas  remon  in  payment  to 

plaintiffs,  their  executors  or  administrators,  of  any  of  the  sum  or 

sums  of  money  so  to  be  advanced  by  them  to  said  Thomas  Femon; 

that  it  should  be  lawful  to  plaintiffs,  S^c.  to  sell  the  reversion  in  the 

real  estate,  and  the  contingent  interest  in  the  money  in  the  funds,  or 

to  raise  and  take  up  by  mortgage  thereof  so  much  money  as,  widi 

the  rents  and  dividends,  should  be  necessary  for  paying  the  costs 

they  should  be  put  to,  and  for  reimbursing  them  all  sums  in  which 

the  said  Thomas  Vernon  should  be  indebted  to  them  on  account  of 

money  so  advanced,  and  interest  thereon ;  and  if  there  should  be 

any  surplus,  to  pay  the  same  to  her ;  and  the  deed  contained  a 

power  of  attorney  from  the  trustees  to  plaintiffs  to  receive  the  rents 

and  dividends,  and  9  covenant  from  plaintiffs,  in  case  they  were 

kept  indemnified,  to  re-convey. 

By  deed-poll,  dated  l6th  August y  1785,  under  the  hanJand  seal 
of  Antui'Maria  Vernon^  she,  in  consideration  of  the  marriage, 
and  of  love  apd  affection,  and  by  virtue  of  her  power,  directed  the 
trustees  to  pay  the  rents,  and,  after  her  decease,  to  stand  seised  of 
the  real  estate  to  the  use  of  her  husband,  in  fee ;  and  also  to  pay 
to  him  the  dividends  of  the  money  in  the  funds ;  and  after  her 
decease,  without  issue,  to  stand  possessed  of  the  principal  in  trust 
for  him  absolutely. 

la  November  1786,  the  plaintiffs  having  discovered  this  deed- 
poll,  and  having  observed,  that  though  the  deed  of  appointment 
extended  to  an  indemnity  against  money  paid  upon  drafts,  or  bills 
drawn  upon,  or  made  payable  at  their  house,  by  defendant  Vernon^ 
that  it  did  not  extend  to  money  paid  for  discount  of  bills  or  pro- 
missory notes  for  the  accommodation  of  the  defendant  Thomai, 
applied  to  him  for  a  further  security  against  such  monies  advanced 
-  by  way  of  discount,  and  by  indentures  of  lease  and  release,  dated 
6th  and  7th  December ^  1786,  die  estate  and  monies  in  the  funds 
were  made  a  security  for  sums  so  advanced,  or  to  be  advanced* 

The  plaintiffs  afterwards  discounted  several  notes  and  bills  of ' 
exchange  for  defendant  Thomas^  and  were  «£  1,500  in  advance  on 
his  account,  when,  in  1788,  a  commission  of  bankruptcy  was  issued 
against  him ;  upon  which  they  applied  to  the  trustees  to  pay  the 
£  S43  ]  rents  and  dividends  to  them,  and  to  join  them  in  the  sale  of  the 
reversionary  and  contingent  interest  of  defendant  Anna^'Maria  in 
the  real  estate,  and  money  in  the  funds,  in  order  to  their  indemni- 
fication ;  and,  upon  their  refusal,  tiled  the  present  bill,  the  prayer 
of  which  was,  that  the  defendant  should  pay  such  rents  and  divi- 
dends, and  join  in  such  sale. 

Mrs. 
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Mrs.  Vernon,  in  her  answer,  submitted  that  the  rents  and  profits  1791* 

of  the  real  estate,  and  the  dividends  upon  the  money  in  the  funds,  ^^>/**' 

ought  to  be  paid  into  her  own  hands^  for  her  separate  use,  and  that  "P^Bvn 

they  were  not  liable  to  the  debts  or  engagements  of  her  husband ;         Snitv. 
and  said,  that  she  did  not  conceive,  at  the  time  of  executing  the 
deed,  that  she  was  conveying  her  life  estate  and  interest,  but  only 
the  reversion  in  case  of  her  death  without  issue;  and  therefore 
hoped  that  the  trustees  would  be  decreed  to  pay  the  same  to  her. 

The  cause  came  on  to  be  heard  iu.TnmVyTerm  1790,  when  it 
was  referred  to  the  Master  to  report  under  what  circumstances 
the  deed  was  executed ;  and  the  Master  was  to  examine  the  par- 
ties on  interrogatories. 

The  Master  reported,  that,  upon  examination  of  witnesses  ex- 
iunined  before  him  on  interrogatories,  it  appeared  that  the  deeds 
were  executed  by  the  defendants  Thomas  and  Anna-Maria  Vernon 
freely  and  readily^  and  that  no  arguments  or  persuasions  were  used, 
at  the  time  of  executing  the  said  deeds  by  any  person,  to  induce 
them  to  execute  the  same ;  but  that  the  witnesses  did  not  recollect 
that  the  deeds  were  read,  or  the  purport  thereof  explained  to  the 
defendant  Anna^Maria ;  but  one  of  the  witnesses,  (who  prepared 
the  deed)  said,  that  it  was  his  constant  practice  to  read,  or  explain^ 
to  all  parties  executing  deeds  prepared  by  him,  and  particularly  to 
married  women,  the  nature  and  contents  of  such  deeds ;  and  there- 
fore  he  was  induced  to  believe  that  the  deeds  so  executed  were  read^ 
or  the  purport  thereof  explained  to  the  defendants,  and  understood 
by  them,  previous  to  the  execution  of  them  :  and  that  th^  plaintiffs, 
upon  their  examination,  stated  that  the  security  was  executed  upon 
the  proposal  of  Thafnas  Vernon^  that  they  had  no  concern  in  the 
preparation,  and  that  they  did  not  know  of  the  preparation  thereof 
until  after  the  execution  ;  but  they  believed  the  defendant  Anna^  [  344  ] 
Maria  knew  that  she  subjected  not  only  the  contingent  reversion  of 
her  property,  but  also  the  income  during  her  life,  to  the  payment 
of  the  money  which  was,  or  should  become  due,  from  her  husband 
to  the  plaintiff's ;  and  that  no  attempt  was  made,  or  endeavour  used 
to  make  her  believe  that  she  was  only  charging  her  reversionarf 
interest  with  the  same,  and  said  that  they  did  not  advance  any 
money  to  the  defendant  Anna-Maria  for  joining  in  the  deeds. 

The  cause  came  on  now  upon  the  Master's  report; — Mr. 
Solicitor-General,  for  the  plaintiffs,  stated  the  facts,  aud  argued 
that  a  feme  arcert  was,  as  to  her  separate  property,  exactly  in  the 
same  state  as  tifeme  sole ;  and  that  the  payments,  in  this  case,  being 
to  be  made  to  her /row  time  to  time,  could  make  no  difference. 

Mr.  Lloyd  and  Mr.  Nedham,  for  the  defendante,  said  the  present 
case  involved  two  questions ;  1st.  Whether  the  Court  will  give  its 
assisUnce  to  carry  the  voluntary  agreement  into  execution,  even 
where  the  woman  has  received  the  money,  and  the  transaction  is 

perfectly 
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t791»         perfectly  fair.     2d.  Whether  this  is  a  case  in  which  the  Court  will 

%»v<^  lend  such  assistance.    It  is  certainly  in  the  power  of  a  parent  to 

Prfevi         give  a  daughter,  who  is  married,  a  provision  which  shall  be  payable 

SttiTM  ffom  month  to  month,  or  at  other  periods,  without  giving  her  a 

power  to  assign  it  over  at  once.     Here  the  legal  estate  is  io  the 

trustees,  to  receive  the  rents  and  interests,  and  to  pay  them  to  Mrs. 

Vertiorif  or  to  permit  her  to  receive  them,  which  is  die  same  tbii^ ; 

for  though  to  permit  a  man  to  receive  rents  and  profits  would,  at 

law,  be  a  good  use,  here  the  use  would  be  executed  in  the  trustees. 

The  title  of  the  plaintiffs  is  equitable  and  voluntary,  and  with  fuU 

notice  that  she  was  a  married  woman ;  and  the  bill  states,  that, 

previous  to  the  transaction,  the  plaintiffs  had  trusted  Vernon  as  far 

as  they  dared. 

Mrs.  Vernon  was  an  infant,  and  a  ward  of  this  Courts  wfaeo 
Vernon  carried  her  off  to  Scotland.  It  was  agreed  between  bim 
and  her  friends,  that  he  should  have  part  of  her  fortune,  upon  set- 
tling the  rest  upon  her  and  her  children.  Upon  this,  he  made  a 
proposal,  by  which,  had  it  been  carried  into  execution,  she  could 
not  have  appointed  it  in  this  way.  When  your  Lordship  referred 
[  345  ]  it  to  the  Master  he  disapproved  it,  and  the  present  settlement  was 
afterwards  made.  There  are  many  cases  where  the  husband's  pro* 
posal  has  been  considered  as  tlie  agreement.  In  such  a  case,  your 
Xiordship  will  never  permit  (he  trustees  to  be  converted  from  truSf- 
tees  for  her  to  tmstees  for  the  pl^ntiffs. 

The  trusts  are,  that  they  shall  permit  and  suffer  her  to  take  the 
TcniBfrom  timeio4ime\  the  proposals  were,  that  they  should  pay 
them,  into  her  own  hands ;  she  was  a  married  woman,  and  the 
Court  intended  it  should  be  a  provision  from  quarter  to  quarter,  ai 
the  rents  and  interest  were  paid.  It  was  intended  as  a  maintenance, 
but  the  Court  could  not  iiUend  that  she  should,  by  one  stroke,  fvX 
an  end  to  her  Aiture  subsistence,  but  ouly  that  she  should  appc^nt 
the  dividends  as  they  became  due. 

U  this  is  not  so,  it  would  be  of  no  use  to  put  in  trustees  info 
ibese  settlements.  Here  the  defendant  has  disposed  of  her  pror 
vision  without  their  intervention,  and  swears  that  she  was  not  ior 
formed  the  conveyance  extended  further  than  her  reversionary  in* 
terest. 

In  Allen  v.  Papworth,  1  Ves.  163.  where  it  was  held  the  wife 
might  appoint  her  separate  rproperty  for  the  husband's  debts,  she 
bad  the  whole  property,  it  was  not  intended  as  a  maintenanot . 
The  inference  A-om  Grighy  v.  Cox,  S.  B.  5  IS.  is,  that  if  &e 
nij^ords  there  bad  been,  as  they  are  in  this,  ^'  to  pay  irom  time  to 
time,"  the  wife  could  not  have  couveyed  it  aws^y.  In  Machorro 
▼.  Stonehouse,  cited  in  Hulme  v.  Tenant^  (ante,  vol.  i.  p.  18.)  the 
purchaser's  bill  was  dismissed ;  that  case  is  well  worth  coitsidfiing, 
'for  Sir  Thomm  Sew^U^fw^  in  great  business' at  the  time  the  eases 
<oti  the  subject  were  determined,  and  must  kive  .known  wimt  was 
Hone. 

In 
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la  Ibis  case,  the  agreement  being  different  from  the  first  propo-  1791. 

i»ly  ibe  children  would  be  entitled  to  have  the  settlement  varied.  ws^«^ 

^    As  to  the  propriety  of  carrying  the  agreement  into  execution,  Pvaot 

It  IS  merely  an  equitable  agreement,  and  the  plaintiffs  are  applying 
to  change  the  terms  of  it.  If  the  agreement  is  an  improper  one 
the  Court  will  not  carry  it  into  execution ;  it  was  executed  either  [  346  ] 
tn  great  distresSf  or  under  the  controul  of  her  husband,  and  the 
deeds  were  prepared  from  the  instructions  of  the  husband  alone ; 
by  her  answer  it  does  not  appear  she  knew  what  was  done ;  the 
plamtiSs  knew  she  was  to  receive  no  compensation  for  it. 

If  the  wife  conveys  her  separate  property  to  the  husband  him- 
^f,  without  doubt  that  will  not  avail ;  yet  there  is  no  positive  law 
that  such  a  conveyance  shall  be  set  aside. 

If  they  were  failing  in  their  circumstances,  that  would  be  a  suf- 
^ci^nt  ground  to  set  the  transaction  aside.  • 

Lord  Chancellor  said,  if  the  point  was  open,  he  should  have 
tb.ought  that  a  feme  covert  who  had  a  separate  estate  should  not 
4>fu;t  with  it  wjthout  an  examination;  but  a  Jeme  covert  had  been 
considered  by  the  Court,  with  respect  to  her  separate  property^  as 
^fenie  sole ;  therefore,  though  he  had  been  desirous  of  going  as 
Jar  as  he  could,  he  found  he  had  gone  too  far  upon  a  former  occa- 
••ion  f.  If  ufeme  covert  sees  what  she  is  about  the  Court  allows 
of  her  alienation  of  her  separate  property. 

If 

•  ^is  Liord^hip  referred  to  a  case  of  Ellis  v.  Atkinsoiif  which  came  on  in  Easter 
$pfi  Trinity  1789,  where  the  limitations  iu  the  settlement  wt* ic,  that  the  tru.i- 
|iiMS  should  pay  the  interest  ot'o£3,000  in  the  funds  into  the  plaintiff  Susannah* $ 
dttm  handSf  or  to  such  person  or  persons  as  she,  notwjtlistandiug  her  coverture, 
•hoold,  by  writing  under  hand,  from  time  to  time  appoint,  to  tlie  intent  that  the 
mune  should  be  for  her  sole,  separate,  and  peculiar  use,  and  might  not  be  sub* 
ject  to  the  debts,  Sfc.  of  the  husband.  The  husband  and  wife  tiled  the  bill, 
praying  that  the  trustees  might  assign  the  property  to  the  husband.  It  stuud, 
as  a  short  cause,  for  the  last  day  but  one  of  Easter  term,  and  the  wife  attended 
ta  Court  to  consent:  Lord  Chancellor  doubted  very  much  whether  he  could  take 
her  consent,  but  took  itde  bene  esse,  and  desired  the  point  might  be  considered 
the  next  term,  when  it  was  argued  much  at  large  by  iMr.  Solicitor-GeHcralf  and 
M^.  iJollist  fur  the  plaintitfs,  who  cited  the  case  of  Clarke  v.  Pistor,  and  Newman 
T.  Cartony,  which  shall  be  stated  below.  Lard  Chancellor  took  lime  to  c-on&i- 
der;  But  the  parties  coming  to  a  compromise,  no  judgment  was  ever  pro< 
bounced  (a). 

Clf^ke  V.  Pistor,  Rolls,  ^5th  March,  1777.  By  settlement,  8th  February, 
jif76f  Bank  stock  wa^  covenanted  to  be,  and  was  transferred  to  trustees,  in 
tniit  to  pay  the  interest  and  dividends  to  such  persons,  ^t.  as  plaintitf  Afar^are^ 
■honld,  from  time  to  time,  during  her  life,  notwithstanding  licr  coverture,  by 
any  note  or  writing  under  her  hand,  direct  or  appoint,  and  in  default  of  ap- 
pointment, into  the  proper  hands  of  plaintiff  Afar^<irt^  far  her  separate  use; 
and  after  her  death  to  transfer  the  stock  to  plaintiff  the  husband,'  absolutely. 

(a)  It  is  most  extraordinary  that  this  low  sent  down  to  the  Register  on  the 
mistake  should  have  been  permitted  to  24th  of  May,  179i),  being  reported  in 
stand  io  three  editions  of  this  work  ;  this  very  volume,  post,  565«  It  has 
the  ca^  itself^  and  the  decrc/,  (whjch  more  tbi^o  once  been  the  cause  of  mis- 
was  one  of  the  many  that  Lord  thW'     tkies. 

On 
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If  it  was  the  intention  of  a  parent  to  give  a  provision  to  a  diild 
in  such  a  way  that  she  cannot  alienate  it,  he  saw  no  objectioD  to 
its  being  done ;  but  such  intention  must  be  expressed  in  clear 
terms. 

It  was  referred  to»the  Master  to  inquire  whether  the  plaintiffi 
had  any  other  security  (n). 

On  a  bill  filed  by  the  hosband  and  wife,  without  appointmenty  and  <mi  consent 
of  the  wife,  the  Court  directed  the  trustees  to  transfer. 

Newman  v»  Cartony,  QdAprily  1771.  A  legacy  had  been  given  to  the  wife  for 
her  sole  use,  with  a  power  of  appointment  by  will,  and  in  default  to  her  execa- 
tori.    It  was  ordered,  on  her  consent,  to  be  paid  to  the  husband. 

It  was  also  said,  in  arguing  Ellis  v.  Atkinson,  that  I^rd  Kenyan,  when  at  the 
Rolls,  had  upon  great  consideration,  in  the  case  of  Mrs.  JpAn  BuUer^  who  was 
entitled  to  separate  property  for  life,  with  renjainder  to  her  children,  with  her 
consent,  ordered  a  part  to  be  raised  for  the  adrancement  qf  a  child.  See  Sockett  v. 
fVrny,  vol.  iv.  p.  483,  in  which  ail  the  cases  are  fully  considered  by  the  Master 
of  the  Rolls. 


ra)This  case  has  frequently  been  al- 
Inded  to,  as  one  in  which  the  doctrine 
was  carried,  by  the  force  of  previous 
anthorities,  to  a  most  alarming  and  in- 
convenient extent.  While  the  Court 
was  settling  tlie  property,  and  en- 
deavouring to  protect  it  with  all  the 
anxious  terms  then  known  to  convey- 
ancers, in  a  day  or  two  afterwards,  while 
-the  wax  was  yet  warm  upon  the  deed, 
the  creditors  of  tlie  husband  got  a 
claim  upon  it  by  an  informal  instru- 
ment, and  the  same  judge,  who  had 
made  such  efforts  to  protect  her,  was, 
upon  authority,  obliged  to  withdraw 
that  protection,  (QVes.  49S).    These 


cases  suggested  to  Lord  TkurUmff  Ui  a 
case  frequently  cited  (Miss  FFirfjoN*! 
ease),  where  he  was  a  tmstee,  the  h»> 
trod  notion  of  clauses  in  restraint  of 
anticipation,  in  which  he  was  followed 
by  Lord  Alvanley,  and  tiieir  validity  It 
now  established  beyond  all  controvc^ 
sy,  Chassaing  v.  Parsonage,  5  Ves.  17.  a. 
Jones  v.  Harris,  9  Ves.  494.  Parkes  t. 
White,  11  Ves.  2:21.  Jackson  ▼.  Hob- 
hlouse,  S  Meriv.  437*  The  cases  com 
nected  with  tliis  subject  are  collected 
in  the  Editor's  notes  to  Hulme  v.TVmoi/, 
ante,  vol.  i.  16.  Duke  (/  BoUon  t.  WU- 
Hams,  post,  vol.  iv.297.  and  particnlarlr 
Sockat  v.  fVray,  ib.  435. 


Foster  and  Others  v.  Cook  and  Others. 


TLTENRY  COOKy  seised  of  freehold  messuages,  8^c.  in  BuckSf 
-^■^  of  the  y/e.arly  value  of  ,£130,  subject  to  mortgages  thereon; 


LancolnVInn 
Hall,  3d  August. 

Testator  (bb 
wife  being 

ftis'^tat^to  *"^  ^^^^  possessed  of  two  leasehold  estates  for  long  terms  and  of 

tmstees,  to  apply  other  personal  estates ;  and  Jane  his  wife,  with  whom  he  had  in- 

pro6ti  for  the  termarried  on  the  7  th  Jum  1 7  79,  being  then  ensient  of  a  child,  mad^ 

SrriSirtefewjy,  his  will  22d  June,  1779,  duly  executed  and  attested  to  pass  real 

and  at  twenty- 
five  to  the  child  in  fee ;  but  in  case  the  child  should  die  before  twenty-five  vrithont  issue  re- 
mainder over.  The  child  was  stillborn.  After  which  testator  made  a  codicil,  affirming  his 
will,  and  died  without  issue.  Forty-three  weeks  after  his  decease  the  widow  is  brought  to 
bed  of  a  son,  (who  is  found  to  be  les^itimate.)  Tl^e  son  cannot  take  the  estate,  but  the  de- 
Tisees  over  shall  take.  In  tlie  will  the  testator  gave  his  wife  an  annuity ;  she  shall,  notwith- 
standing, have  her  4Dwer.  He  also  ordered  the  trustees  to  possess  theuiselyes  of  his  estates 
and  substance,  and  to  pay  4.ebts,  ttiis  is  a  charge  of  the  debts  on  the  real'estatcs ;  and  the 
asseU  shall  be  marshalled  for  the  legatees,  to  let  tbeui  ia  so  fiur  at  the  persoaal  estate  has 
paid  towards  the  4^tti. 

(estatiB, 


IN  THV  Hion  Court  op  Chanceby.  SH 

estate^  and  thereby  gave  to  the  plaintiffd^  (the  trustees)  all  his  real  1781- 

tod  personal  estate  whatsoever,  upon  trust  to  pay  bis  wife  an  an-  v^^vw 

nuity  of  £50  a  year  during  widowhood,  and  in  case  she  should         FotTia 
marry  again,  then  to  pay  her  an  annuity  of  £30  only ;  and  testator  Coo<:* 

desired  his  trustees  to  permit  his  wife  to  have  the  use  of  his  man- 
sion-hdbse,  and  such  furniture  ther^  as  she  should  think  j)roper, 
during  her  widowhood,  and  not  otherwise ;  and  he  thereby  ordered 
and  directed,  that  the  child,  wherewith  his  said  wife  was  then  preg- 
nant, should  be  nourished  and  brought  up  with  his  said  wife  until 
it  should  attain  twelve  years  of  age ;  and  desired  his  trustees  should 
Hsprove  and  manage  his  real  and  personal  estates,  and  all  other  his 
substance  and  effects  whatsoever,  in  the  best  manner  they  could, 
for  the  benefit  of  the  said  child  in  all  needful  and  necessary  support 
and  maintenance  whatsoever,  at  their  discretion ;  (and  gave  parti- 
cular directions  for  thq  maintenance  and  education  of  the  child  at 
different  ages)  and  the  testator  then  disposed  of  his  real  and  per- 
sonal estates  in  the  manner  following:  '' and  when  my  child  shall 
arrive  at  its  full  age  of  twenty-five  years,  then  1  give,  devise,  and 
bequeath  all  my  said  real  and  personal  estates  whatsoever,  lands, 
tenements,  and  hereditaments,  with  the  rights,  members,  and  ap- 
|nirtenances  thereto  belonging,  for  ever ;  but  not  to  sell  or  mort* 
gage  the  same ;  charged  and  chargeable,  nevertheless,  with  the  f  548  1 
payment  of  the  annuity  bequeathed  to  my  wife  by  this  my  will ; 
and  in  case  my  said  child  should  happen  to  depart  this  life  unthout 
leaving  any  issue,  then,  and  in  such  case  only,  and  not  other^i'ise^ 
I  give  and  devise  all  my  said  real  and  personal  estate  to  my  loving 
cousins  George  Foster,  John  Foster,  William  Foster,  Mary  King, 
and  Jane  Marriott,  (five  of  the  defendants)  to  hold  to  them  and 
dieir  heirs  and  assigns  for  ever;"  and  after  giving  to  his  uncle,  (the 
plaintiff)  William  Foster,  a  legacy  of  .£100  to  be  paid  him  within 
five  years  after  his  decease,  and  other  pecuniary  legacies^  the  tes- 
tator declared  his  will  to  be,  that  the  plaintiffs  should,  with  all 
.convenient  speed  after  his  decease^  take  an  inventory  of  his  effects 
and  household  goods,  and  possess  themselves  of  all  his  estates  and 
substance,  and  improve  the  same  for  the  benefit  of  his  said  child, 
and  to  pay  all  his  justs  debts,  and  to  keep  an  account  of  all  pay- 
ments or  disbursements  on  account  of  the  trusts,  and  to  render  an 
account  to  said  child  when  thereto  required,  and  to  reimburse  them* 
aelves,  S^c,  until  the  child  should  attain  the  age  of  twenty-five  years, 
and  appointed  the  plaintiffs  executors  in  trust,  until  the  child 
abould  attain  twenty-five,  and  gave  them  power  to  raise  money  for 
the  child's  benefit,  and  gave  the  trustees  £10  each  for  their  trouble, 

Jane  Cook  was,  on  the  £8th  October^  1779y  delivered  of  the 
child  of  which  she  was  ensienr^i  the  time  of  the  testator's  making 
the  will,  but  such  child  was  stillborn. 

The  testator^  24th  November,  1779>  made  a  codicil  to  his  will, 
by  which  he  gave  to  his  wife  £20  and  another  legacy,  and  in  case 
any  overplus  should  remain  in  the  iiands  of  his  trqatees,  ^fter  pay^ 

uient 
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1792,         liMOt  of  all  his  just  debto  .«ii4  legaciei,  out  of  hi^  ^tpck  ^nd  per« 

wv«/  sooal  estates^  hie  ordered  such  overplus  to  |>e  dividied  intQ  two 

FoiTM        parts,  aad  gave  one  moiety  thereof  tp  his  wife,   apd  th^  qthef 

^^^^         moiety  to  the  ptoiutiffsy  over  and  abov/e  thejr  Itg^fip^,  and  deairdl 

r  3^Q  1        that  the  codicU  might  be  annexed  to  ai)d  make  part  pf  his  la^t  wi)i 

and  testament,  to  all  intents  and  purposes,  and  be  deemed  ^fi4 

taken  as  part  thereof. 

Henry  Cook,  the  testator,  died  14th  January^  1780,  without 
leaving  any  issue,  and  without  revoking  his  will,  which  tfa/s  plain- 
tiffs proved  in  the  Ecclesiastical  Court. 

Jane  Cook,  the  defendant's  widow,  was  delivered  of  a  son,  (the 
fiefendant  Henry  Cook)  on  the  9th  day  of  November,  1780. 

The  testator  was,  at  Jbis  decease,  indebted  by  specialty  and  sim- 
ple contract. 

Different  claims  being  set  up,  especially  with  respect  ^o  Afi 
legitimacy  of  the  defendant,  Henry  Cook,  who  was  bprn  fpr^y-tbr^e 
weeks,  except  one  day,  after  the  testatpr'^  decease,  and  whQ4;n  ^e 
devisees  over  contended  ito  be,  on  that  account,  illqgitimjate ;  tfoi 
^e  heir  at  law,  iu  case  the  defendant  He^iry  was  il(^itimate,  also 
claiming  the  whole ;  the  widow  also  ^aiming  dower,  and  a  i)m>iely 
of  the  residue  of  the  personalty,  if  any ;  the  plainti|ff|^,  the  tr^s^f^f 
;  filed  the  present  bill,  praying  that  the  will  might  be  eatablisl^d,  aa 

ficcount  of  the  personal  estate;  and  in  case  it  should  i^e  insufficiAnt 
to  pay  funeral  expeuces,  debts,  and  legacies,  that  a  sufficient  si^ii 
plight  be  raised  out  of  the  real  estates  to  make  good  the  deficiency ; 
and  that  the  rights  of  the  persons  entitled  to  the  real  and  pei;^pnal 
jBHitates  might  be  declared. 

The  defendants  having,  by  their  answer,  madie  ^^  claiips  ink 
puted  to  them  in  |he  bill,  the  cause  came  on  :(o  .b^  heard  on  the 
4di  oi  July,  1783,  .before  the  then  JLprds  ComfnL$s|ioners;  wfoep 
.an  issue  was  directed  to  try  the  question  pf  tl^e  Jegitipacy  of  ^bj) 
defendant  Henry,  by  trying  whether  Edward  Cook  (who  cl^V^ 
jto  be  .heir,  i£  ueuryyt^^  iUegitifnate)  was  the  heir  at  law  ^f  i^ 
testator:  in  which  ia^suethe  said  Edward Qookw^9  to  b^  pl^udff, 
fipd  Henry  Cook  defendant. 

J    The  i^aue  was  tried,  and  by  a  verdict  for. lli<e  defen^apt,  S[e^^ 
Cook,  hifB  legitimacy  was  established. 
[  350  ]  I'b^  cause  had  come  on  SSd  Jime,  .1704,  MPPn  the  ^^oi^  re- 

;Kfved,  when  the  proper  accouo^  v^ere  ordered,  apd  further  diuifc- 
lions  reserved. 

:It  came  on  now  for  further  directioi^B,  vvben  thr«iB,f  i^^stions  ya^ 
made : 

First,  As  to  ll|e  claims  of  Henry  Cook,  and  the  cpntfng,eDt 
fievisees  over,«8  tp  th(e,reAl  estate  ; 

Secondly,  Whether  the  wife  was  entitled  .tp  do^^fer  as  y^e^l  fa 
lier  anojiiiiy ; 

Thirdly,  Whether  ihcac^ets  yver^e  to  be  so  nxarfltalled,  .as  to  Ifii 

iu  tjielegalies  upon  the  4^i«PlAt6» 

On 
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Oq  lfa€  first  point — Mr.  SoUdlor^General  for  die  infant^  Henry         179 1* 
Cook,  contended^  that  he  had  a  right  to  the  estate.     The  event  has  ^^"^^^ 

not  happened,  in  which  the  testator  has  given  it  over,  which  was        Forr«» 
upon  the  child  of  which  the  wife  was  then  eiuieni,  being  born^  Qj9^* 

and  dying  without  issue  under  twenty-five  years  of  age ;  the  wiU 
making  this  provision,  and  the  event  not  having  happened,  the 
testator  is  dead  intestate,  and  the  infant  (who  is  found  by  the  ^er^ 
diet  to  be  his  legitimate  son)  is  entitled  as  heir  at  law.  The  codi- 
cil being  made  after  the  child  was  stillborn,  could  only  be  refer- 
able Co  those  parts  of  the  will  which  remained,  therefore  no 
fliaposition  was  made  of  the  real  eistate.  Imthe  case  of  Miller  v. 
Faure,  I  Ves.  85.  though  the  first  devise  failed,  ihe  second  could 
not  take  place,  because  the  event  in  whidi  it  was  ;given  had  not 
happened ;  and  aldiough  tlie  contingency,  in  this  ^411,  is  not  so 
clearly  expressed  as  it  there  was,  it  is  a  contingency,  in  case  the 
child  come  into  esse,  and  die  under  twenty-five,  without  issues, 
open  which  it  is  given  over ;  and  that  contingency  has  not  hap- 
pened. 

Lord  Chancellor  said,  he  owned  it  appeared  to  him  a  desperate 
case  for  the  child  (a). 

His  Lordship  also  observed,  that  he  saw  no  reason  why  the 
VJdow  should  not  have  her  dower. 

Mr.  Mansfield  tmd  Mr.  ffo//t«^  contended  that,  upon  the  case,  [  ^^1  ] 
the  widow  could  not  take  both  the  annuity  and  her  dower.  It  is 
an  annuity  of  £50  for  life,  if  she  continued  so  long  his  widow  ;  if 
•he  marries  again,  then  only  £30  a  year.  He  could  not  mean  she 
ghould  have  this  and  her  dower.  The  trustees  are  to  have  posses* 
iion  of  the  whole  estate,  and  out  of  it  are  to  pay  her  the  annuity, 
'which  is  inconsistent  with  her  having  the  third  part  as  a  dower. 
fler  claim  would  put  the  trustees  out  of  possession.  This  i^ 
atronger  than  the  modern  cases  that  have  iufrmged  upon  the  rule, 
that  nothing  but  what  is  express  shall  deprive  a  woman  of  her 
dower.  In  Arnold  v.  Kempstead  (6),  Amb.  466.  it  was  held  the 
"wifie  was  to  have  no  more  than  the  annuity  out  of  the  estate.  Ip 
ViUureal  v.  Lord  Galway,  Amb.  682.  it  was  held,  that  giving  her 
dower  would  disappoint  the  will.  Jones  v.  Collier^  Amb.  730.  i^ 
also  a  strong  case  against  her  taking  her  dower. 

With  respect  to  the  charge  of  debts,  it  is  not  sufficient  here  *to 
•make  a  charge  upon  the  real  estate.  It  is  only  a  discretionary 
:power  to  raise,  out  of  the  personalty,  sufficient  to  pay  the  debts.; 
lie  clearly  meant  only  the  personalty  to  be  liable.  There  is  no 
case  where  the  real  estate  has  been  devised,  that  tlie  Court  has 
marshalled  the  assets. 

(«)  Ai  to  this,  viile  Dm  v.  Brmbmd,         (6)  S.  G»  $  Edm^-SSa. 
pott,  599. 

Lord 


ik 
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1791.  Lord  Chancellor. — ^With  respect  to  the  charge  for  payment  of 

v^vv  debts,  he  directs  the  trustees  to  possess  themselves  of  all  his  atate 

^osTiii         and  substance,  to  pay  debts ;  it  is  a  most  direct  charge  (a). 
c  ^  ■  Then  as  to  the  other  point,  the  wife  has  a  charge  upon  the 

estate,  paramount  the  will ;  she  has  an  absolute  right  to  the  third 
part ;  it  is  not  his  to  deprive  her  of  it.  But,  here  it  is  to  be  ga- 
thered from  circumstances,  that  she  is  not  to  have  it ;  and  because 
he  gives  all  his  property  to  the  trustees,  I  am  to  gather  from  his 
having  given  all  he  has,  that  he  has  given  that  which  he  had  not. 
So  far  from  a  declaration  plain,  I  have  nothing  even  to  lead  me 
to  think  he  meant  to  deprive  her  of  dower.  She  must,  therefore, 
have  her  dower  (A). 

And  the  legatees  must  come  upon  the  real  estate,  so  far  forth  as 
the  personalty  has  been  applied  in  payment  of  debts  *• 

*  Id  Bradford  v.  Foley,  14th  August,  1791,  Tempest  Hay,  by  wUl  dated  176t  (r), 
after  directing  all  hU  debts  and  funeral  expences  to  be  paid,  devised  all  his  real 
r  S5i  1  estates  to  trnstecs,  to  the  use  of  his  son  for  life,  remainder  to  his  first  and  otbet 
"^  sons  by  any  future  marriage,  in  tail  male,  with  remainder  to  daughters  as  t^ 
nantfl  in  common,  and  the  testator  did  declare,  that  if  his  said  son  should  inter- 
marry with  any  woman  related  to  his  then  present  wife,  the  uses  limited,  so  far 
as  the  same  should  relate  to  the  issue  of  such  future  marriage,  should  cease  aid 
determine  ;  and  the  trustees  should  stand  seised  of  all  the  premises,  to  the  vse 
of  all  and  every  the  children  of  testator's  brother,  John  Hay^  deceased,  who 
should  b^  living  at  the  time  of  his  death,  share  and  share  alike ;  and  in  case  all 
the  children  of  testator's  said  brother  should  happen  to  die  in  his  the  said  tes* 
tator's  life-time,  or  after  his  death,  without  issue,  he  gave  and  devised  all  hu 
real  estates  unto  his  own  right  heirs,  that  is,  such  as  should  be  no  way  related  to 
M,  A.  his  son's  then  wife :  and  the  testator,  after  ^ving  divers  legacies  to  the 
persons  named  in  the  will,  directed  the  residue  of  his  personal  estate  not  therein 
before  disposed  of,  to  be  laid  out  in  government  securities,  in  the  names  of  his 
executors,  to  be  settled  and  applied  to  the  same  uses  as  his  real  estates  were 
therein  before  limited  to  :  testator  died,  leaving  issue  his  son  Thouias,  and  leav* 
ing  several  of  the  defendants  the  children  of  his  brother  Jo/in.  By  the  decree, 
on  the  hearing  of  the  cause,  the  will  was  established,  and  it  was  among  other 
things  ordered,  that  the  personal  estate  of  the  testator  should  be  applied  in  pajF* 
ment  of  his  debts,  funeral  expences,  and  legacies,  in  a  course  of  administration; 
and  that,  in  case  the  testator's  personal  estate  should  not  be  sufficient  to  pay  his 
debts,  funeral  expences,  and  legacies,  his  Honour  declared  the  real  estate  was 
subjected,  by  the  will,  to  the  amount  of  debts  and  funeral  expences ;  that  the 
real  estate,  or  a  sufficient  part  thereof,  should  be  sold,  and  the  money  arising 
from  the  sale,  be  applied  in  making  good  the  deficiencies :  and  in  case  any  01 
the  creditors  had  received  any  thing  out  of  the  testator's  personal  estate  toward 
satisfaction  of  their  demands,  then  they  were  not  to  receive  any  part  of  the 
jnoney  arising  from  the  s^id  sale,  till  the  other  creditors  were  paid  up  equal 
with  them. 

The  estate  had  been  sold ;  and  the  personal  estate  not  being  sufficient  for  pay- 
laeat  of  debts  and  legacies,  they  were  ordered  to  be  paid  out  of  the  money  pro- 
duced by  the  sale  of  the  real  estate. 

In  Webster  Y»  Alsopy  Rolls,  12th  Jufy,  1791,  John  Taylor,  by  will,  dated  2d 
Janumry,  1788,  directed  all  his  just  debts  and  funeral  expences  to  be  paid  out 
of  his  personal  estate;  and  if  his  personal  estate  should  not  be  snlGtoeat,  be 

(a)  As  to  the  words  which  constitute  son  v.  Pear/on,  ante,  vol.  i.  29S. 

a  charge  of  debts,  vide  Batson  v.  lift*  (f)  This  will  b  stated  in  DoogL  65, 

degreen,  ante,  vol.  ii.  94.  in  a  cause  referred  by  the  Lord  Ch^a^ 

{b)  For  the  doctrine  upon  this  «ub-  edlor,  to  the  B.  R.  between  the  sane 

jact,  vide  the  Editor's  notes  to  Arnold  parties,  but  on  quite  a  different  point. 

'  V.  Kemptiead,  2  Eden,  236.  and  Pev^ 

charged 


# 

IN  THB  High  Court  op  Chancbry.  dji^t 

charged  his  retl  estate  with  so  nmch  thereof  aft^  his  personal  estates  wonld  not  1 79 1  •     ^ 

extend  to  pay;  and  then  devised  his  real  estate  to  trustees,  subject  toannnities  v^^^/ 

and  other  payments,  to  the  use  of  the  plaintiff  for  life,  with  remainders  over,  Foster 

and  ii^ve  several  legacies ;  and  the  personal  estate  proving  deficient,  it  was  de«  ^ 

dar^  that  the  legatees  were  entitled  to  stand  in  the  place  of  the  creditors,  for  •  Cooc 
•o  much  of  the  personal  estate  as  had  been  exhausted  by  them  in  tlie  payment 
€f  their  debts. 


Hughes  v.  Hughes.  «H"^!?'!!''''". 

Hall,  Sd  AMgni, 

rpHOMAS  CHAMBERLAIN  being  seised  and  possessed  Gift  of  a  reriijoe 
-*•    of  real  and  personal  estates,  made  his  will  22d  July^  1779,  jue^f^^iT*^* 
and  thereby  devised  his  real  estate,  in  the  county  of  Oxford^  to  tenance  of  all 
trustees,  in  trust  for  his  grandson,  Thomas  Chamberlain  Hughes^  the  children 
for  life,  with  remainders  over,  subject  to  an  annuity  of  ^100  to  dao^tcT*  tiU  th 
his  daughter,  Rebecca  Hughes^  for  life ;  and  after  giving  .£400,  in  youngest'shonld 
trust,  for  Elizabeth  Cross  for  life,  and  afterwards  for  her  children,  attain  twenty, 
snd  after  giving  directions,  touching  £2,000,  3  per  cent.  Bank  princ?"S*to'be 
annuities,  therein  mentioned  to  have  been  appointed  for  the  use  divided  among 
of  the  plaintiff,  Susannah  Adlam,  and  her  children,  and  directing  them,  and  the 
that,  in  case  of  the  death  of  all  her  children  under  twenty-one,  ^"J^d^J/"^ 
and  before  marriage,  the  said  £2,000  should  revert  to,  and  be  part  dead.    Only  the 
of  the  residuum  of  his  personal  estate ;  the  testator  directed  that  children  bom  at 
the  rents  and  profits  of  his  houses  in  Princes-street,  S^c.  and  the  g^*'toke7«>***' 
dhridends  of  his  monies  in  the  public  funds,  and  all  other  his  per-        p'  ^.i  ^ 
aonal  estate,  except  the  above  £2,000^  should  be  paid  and  applied        ^  J 

hj  the  trustees  in  manner  following :  unto  each  of  his  two  daugh* 
ters,  the  plaintiffs,  Susannah  Adlam,  and  Devereux  Kennedy,  to 
each  for  their  separate  use,  the  yearly  sum  of  c£]00  during  their 
lives,  and  subject  thereto,  to  pay  all  the  rest  and  residue  of  said 
last-mentioned  rents,  and  profits,  and  interest,  for  the  maintenance 
aixl  education  of  all  the  children  of  bis  said  three  daughters,  Re- 
becca Hughes,  Susannah  Adlam,  and  Devereux  Kennedy  (except 
said  Thomas  Charles  Hughes,  or  such  of  his  grandsons  as  should 
be  in  the  receipt  of  the  rents  of  the  real  estate)  share  and  share 
alike,  until  the  youngest  of  said  grand-children  should  attain 
twenty-one;  and  in  case  of  the  death  of  any  of  them  before  the 
youngest  should  attain  twenty-one,  who  should  have  been  married, 
and  should  have  at  his  or  her  decease  a  child  or  children,  then  tes- 
tator directed,  that  such  child  or  children  should  be  entitled  to  the 
same  share  which  their  deceased  parents  would  have  received,  in 
case  they  had  respectively  lived  till  the  youngest  of  such  child  or 
children  should  have  attained  twenty  one ;  and  when  such  youngest 
child  should  have  attained  tweuty-une,  then  testator  gave  one  full 


(a)  Vide  post,  435,  as  to  the  mistake  in  this  report. 


and 


80ft  Ca^SS  AlieUBD   and   D£TVRMll«£n 

1791.         unij  proportionable  share  of  the  capital  thereof,  to  the  proper  me 
„^^^  of  such  bis  said  grand-cbildren,  as  should  be  then  living,  and- the 

,,,  child  or  children  of  such  as  should  be  dead. 

HuQKiib  Devereux  Kennedy^  at  the  death  of  the  testator,  bad  six  chil- 

dren (who  are  plaintiffs);  she,  after  his  decease,  had  another 
child,  the  defendant,  Louisa  Kennedy^  Rebecca  had  only  one 
child,  the  plaintiff,  Robert  Hughes^  but  aften/iards  had  issue  the 
defendant,  5opAia  Hi/g//e5 ;  and  Susannah  Adlam  had  four  chil- 
dren,  viho  were  also  plaintiffs;  but,  after  his  decease,  had  two 
other  of  the  defendants. 

The  bill  prayed,  that  the  rights  of  the  parties  might  be  de- 
clared. 
|[  M4  ]  At  the  hearing,  the  proper  accounts  had  been  directed,  and  fur- 

ther directions  reserved. 

It  catne  on  again  now;  and  the  question  was,  whether  the 
plaintiffs^  being  the  children  of  testator's  three  daughters  born  at 
the  time  of  his  decease,  were  to  take  exclusively  of  the  defendants, 
who  were  bom  after  his  death,  or  they  were  aU  entitled. 

Mr.  Mansfield  and  Mr.  Hollist,  for  the  plaintiffs,  contended — 
that  the  construction  of  the  will  could  not  be  extended  further 
than  the  children  bom  at  the  decease  of  the  testator.  It  has  been 
held,  upon  similar  words,  only  to  include  children  bora  at  tbe 
death  of  the  testator,  Heathe  v.  Heathe,  2  Atk.  121.  The  post- 
poning the  division  till  the  youngest  attains  twenty-one,  will  make 
no  difference ;  where  there  is  a  gift  to  one  for  life*  and  then  to  be 
divided  among  children,  as  was  the  case  in  Congreve  v.  Congreve 
(ante,  vol.  i.  p.  530.)  all  will  take,  but  not  where  the  description 
is  the  children  of  such  an  one ;  it  then  only  speaks  at  tbe  deioh  of 
the  testator* 

Mr.  Solicitor' General,  and  Mr.  Mitford,  for  the  defendants^ 
argued — that  the  devise  extended  to  all  the  children ;  there  is  no 
doubt  that  in  the  case  of  Mrs.  jidlam,  who  has  an  estate  for  life, 
alt  her  children  will  take;  and  it  cannot  be  contended,  that  he 
meant  the  will  should  take  a  different  constmction,  with  respect  to 
her,  from  the  other  daughters.  The  time  of  the  division  is  when 
the  youngest  shall  attain  twenty-one;  then  all  bom  before  tbe 
youngest  attains  twenty-one  must  take.  If  any  of  the  children 
died  before  the  youngest  attain  twenty-one,  their  children  were  to 
take  their  shares ;  but  their  children  might  be  bom  after  the  de- 
cease of  the  testator,  and  it  would  be  hard  that  the  grand-children 
born  after,  should  take,  and  not  a  child  bom  after.  The  words 
are,  all  and  every  the  children,  which  are  sufficiently  extensive  to 
take  in  those  bom  after ;  and  more  properly  refers  to  them,  than 
only  to  those  living.  In  the  gift  of  the  capital,  the  word  then  evi- 
dently refers  to  the  time  of  the  distribution ;  and  he  meant  that 
such  grand-children  as  should  be  then  living,  and  the  children  of 
such  as  were  dead,  should  take.    There  is  no  actual  gift  till  then. 

Itt 
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In  Con^reve  v.  Congrei)e^  the  Wordft  were>  ftll  and  every  the  chHd 
ttiid  children  of  Thomas  Congtevty  at  twenty-one.  That  case  has 
been  ofceti  cited  and  deterhiined  upon.  At  least  it  will  be  open 
till  the  youngest  child  th^n  livii^  should  attain  twenty-one^  when 
the  division  was  to  take  place.  We  Oilly  ask  it  for  diildren  utider 
that  description. 

Lord  Chancellor^  during  the  ^amefit,  said-^te^A^h  the  j^  tta'i 

S'eneral,  it  was  always  confined  to  the  death  of  the  testator;  where 
lere  is  a  gift  for  life,  or  the  distribution  is  postpoi^ed  to  h  future 
dttie,  then  children  born  during  the  life,  or  before  tha^  tiitie,  kf6 
let  itt.  Cotigreve  v.  Congreve  seems  a  very  strained  deter n^inatioti; 
bec&i^s^  when  the  first  child  attained  twenty-one,  th^  division  hiU^i 
be  made.  JHis  Lordship  (I)  finally  deterinined  id  favour  of  th6 
children  alive  at  tlie  decease  of  the  testator. 

(0  Huk  is  &  mistake,  tide  pout,  ^$. 
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HoGHIt 
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Spink  and  Another  t;.  Lewis  and  (Others  (a). 

S^A'MITE'L  JOHNSON,  seised  of  real,  knd  possessed  of  per- 
'^  sdnal  estate,  made  his  will,  Qth  Tebruaryf}77[),  and  there1)y 
gkve  lill  his  lands,  8^c.  to  the  plaihtitTs  and  Witliam  Johnson,  son 
6lf  hid  brother,  William  Johnson  (since  deceased),  and  their  heirs 
and  assigns,  iri  tntst  to  sell  the  same,  and  directed  the  money  to  be 
Kiel  out  at  interiest  in  the  public  funds,  and  thereby  gave  an  an- 
nuity of  £8  to  Mary  Johnson,  and  also  gave  to  the  two  grand- 
children of  his  brother,  John  Johnson,  an  annuity  of  «£lO^  and 
then  ordered  the  residue  of  his  personal  estates,  and  the  money 
arising  therefrom,  to  be  vested  in  the  public  funds,  and  there  be 
and  remain  for  the  space  of  ten  years ;  and  at  the  end  and  expira* 
tion  of  the  said  term,  he  willed  and  directed  that  the  same,  toge- 
ther with  the  interest,  and  accumulated  interest  which  should  have 
accrued  thereon,  should  be  divided  into  six  parts,  one-sixth  part 
Irhereof  he  directed  to  be  paid  to  the  said  IVilUam  Johnson,  the 
ion,  or  to  his  legal  representatives;  and  the  other  five  parts 
thereof  to  be  divided  among  such  of  his  next  of  kin,  and  legal 
representatives,  as  should  be  then  living,  und^r  the  usual  and  due 
course  of  representation,  and  appointed  the  plaintiffs,  and  the  said 
ffiUiam  Johnson,  the  sou,  joint  executors  of  his  said  will. 

The  testator  died  the  17  th  June,  1779)  leaving  said  Wilr 
Sam  Johnson  the  elder,  his  only  brother  and  next  of  kin,  and  leav- 
ing the  defendant  Sarah  Chapman,  his  great  niece  and  heiress  at 


law 


LincolnVIao 

Testator  orderedl 
real  estate  to  be 
sold,  and  tbe  re^ 
sidne  to  be  laid 
ont  Id  the  fondv 
to  remain  for  tea 
years,  and  at  tbe 
end  thereof  cave 
the  same  to  his 
next  qf  kin.  The 
next  of  kin  at  ik$ 
time  qf  the 
death  would  be 
entitled  to  Uke; 
and  the  testator 
having  bnt  one 
brother,  who  was 
sachkiexttofkioy 
and  who  died 
within  the  ten 
years,  it  is.lapsed^ 
and  so  ranch  as 
was  produced  by 
the  real  estate 
reverts  to  the 
heir  at  law  of 
the  testator,  and 
so  mnch  as  was 
personalty  to  the 
representatives 
of  the  brother. 


(a)  Rf(.  Lib.  A,  1790.  fcl.  606. 
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179K  The  executors  proved  the  will  and  sold  the  Teal  estates,  and  iii«' 

wvw  Vestecf  the  money  in  the  funds,  and  out  of  the  interest  thereof 

Spink  paid  the  annuities  to  the  persons  whom  they  thought  entitled ;  with 

Lawif.         respect  to  which  there  was  a  question,  which  does  not  appear  by 
the  decree  to  have  been  decided. 

.The  period  of  ten  years,  at  the  expiration  of  which  the  division 
was  to  be  made,  expired  17th  June,  1789* 

The  bill  prayed  that  the  defendants  might  set  forth  what  interest 
they  respectively  claimed ;  which  they  did  by  their  answers ;  and 
at  the  hear'mg  it  was  referred  to  the  Master  to  take  the  proper 
accounts,  and  to  report  who  were  tlie  testator's  next  of  kin  at 
the  time  of  his  decease,  and  at  the  expiration  of  ten  years  there- 
from, being  the  time  at  which  the  division  was  ordered  to  be 
made. 

The  Master  reported,  among  other  things,  that  at  the  time  of 
the  testator's  decease,  William  Johnson  was  the  only  surviving 
brother  of  the  testator;  and  that  his  next  of  kin,  the  17th  Jimf, 
1789,  were  the  defendants  Mary  Jarrold  and  Isaac  Johnson,  sur- 
viving children  of  William  Johnson ;  and  he  reported  that  fPtV- 
liam  Johnson  the  brother,  died  18th  December,  1781,  leaving  tbe 
,  defendant  Frances,  his  widow,  and  three  children,  viz.  said  fFtT- 
liam  Johnson,  said  Isaac  Johnson,  and  Mary  Jarrold,  that  Franca 
Johnson  is  the  administratrix  of  William  Johnson ;  and  that  WiU 
Ham  Johnson  the  son  is  also  dead  intestate,  leaving  the  defendant 
Elizabeth  now  the  wife  of  defendant  Hastings)  his  widow,  and 
one  child  only  named  Samuel  (since  deceased) ;  and  that  said  £/i- 
zabeth  Hastings  is  the  administratrix  of  her  said  late  husband^  and 
also  of  her  son. 

The  cause  came  on  now  for  further  directions  upon  these  ques- 
tions : 

1st.  Whether,   under  this   will,   the  next  of  kin,  at  the  time 
of  the  making  the  will,   or  at  the  time  of  distribution,  would 
take? 
[  337  j  2d.  If  the  former,  and  that  by  the  death  of  William  Johnson 

the  residue  was  become  lapsed,  whether  there  was  a  resulting 
trust  for  the  heir,  as  to  so  much  of  it  as  was  the  produce  of  the 
real  estate  i 

Mr.  Solicitor-General,  as  to  the  first  question,  submitted — that 
according  to  the  true  intent  of  the  will,  iu  the  events  that  have 
happened,  those  persons  who  would  be  the  next  of  kin  at  the 
.  expiration  of  the  ten  years  were  to  take.  At  the  time  of  making 
the  will,  William  his  brother  was  his  sole  next  of  kin,  which  he 
must  have  known,  as  he  mentions  him  in  his  will,  but  he  never 
could  mean  him  by  the  word  amongst,  which  shews  he  had 
in  contemplation  a  number,  amongst  whom  there  could  be  a  di- 
vision. 

Mr. 
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Mt.  Man^Id  nnd  Mv.Jbbotf  for  the  heir  at  law. — ^The  gift  1791* 

>f  the  residue  must  be  construed  to  be  to  the  next  of  kin  at  the  ^^^^^ 

ime  of  the  decease;  it  is  immaterial  that  the  testator  has  mis«  Spimk 

aken  the  number  he  had  of  nephews  and  nieces,  whom  he  might  Liwii* 

probably  think  next  of  kin.  In  Cro.  Eliz.  506,  the  Court  thought 
iie  words  related  to  the  death  of  the  party,  not  the  time  when 
it  would  come  into  possession ;  then  it  has  lapsed,  by  the  death 
>f  the  next  of  kin,  within  the  ten  years;  and  the  disposition 
by  that  means  failing,  so  much  of  it  as  arose  from  real  estate 
nrast  result,  as  such,  to  the  heir,  as  in  the  cases  of  Digbyy*  Legard 
[died,  vol.  i.  p.  501.),  Bxid  Ackroyd  v.,Smithson  (ante,  vol.  i. 
p,  503). 

Mr.  Fonhlanque  (for  Frances  Johnson  the  representative  of 
William  Johnson,  the  brother  of  the  testator,  and  Elizabeth  Hast- 
ings, the  widow  of  Johnson  the  son)  contended — that  if  William 
Johtison  was  entitled,  as  next  of  kin  at  the  time  of  the  testator's 
decease,  his  representatives  must  be  entitled  now.  The  whole 
Fund  is  converted  into  personalty,  and  must  pass  as  such,  as  in 
the  case  of  Mallabar  v.  Mallabar,  For.  78,  and  Durour  v. 
MotteuXy  1  Ves.  320,  where  it  was  held  not  to  be  a  resulting 
trust  for  the  heir.  Whatever  would  go  to  the  executor,  if  he  were 
not  excluded,  must,  where  he  is  so,  go  to  the  next  of  kin» 
In  this  case,  if  not  excluded,  the  executor  must  have  taken  the 
vrfaole.  In  Digby  v.  Legard,  and  Smithson  v.  Ackrot/d,  the  real 
estate  was  converted  into  personalty  only  for  certain  purposes ;  but 
here  it  was  converted  for  all  purposes. 

ZfOrd  Chancellor  (during  the  argument)  said — it  was  plain  the  £  358  1 
testator  meant  by  next  of  kin,  some  class  of  persons  of  whom  it 
waa  doubtful  whether  they  would  live  ten  years,  and  it  was  meant 
that  they  should  pass  tlirough  that  chance.  The  question  was  whe- 
ther he  was  at  liberty  to  take  notice  that,  at  that  time,  he  had  but 
one  brother.  If  he  had  had  several  brothers,  and  nephews 
sons  of  brothers,  there  would  not  have  been  a  doubt  that  the 
division  must  have  been  among  such  of  them  as  survived  at  the 
end  of  the  ten  years ;  and  if  the  brother  would  have  taken  had 
he  lived,  dying  within   the   ten    years,  it  would  be  undisposed 

of(«). 

At  the  close  of  the  argument,  he  said,  it  appeared  to  liim  to 
be  lapsed  ;  and  he  did  not  see  how  the  heir  could  be  disappointed. 
The  decree  therefore  declared  that,  by  the  disposition  of  the  rest 

(fl)  The  roeaninflj  of  '*ucxt  of  kin,**  scription  lias  been  held   to  comprise 

always  is,  those  who  are  so  at  the  time  such  as  were  testator's  next  of  kin  at 

of  the  death  of  the  testator,  Anderson  the  time  of  his  death,  not  at  the  time 

T.  Dawion,  15  Vcs.  537.  and  therefore  of  the  linutation  taking  effect.  Master* 

wbere  an  estate  for  life  has  been  given,  v.  Hooper,  post,  vol.  iv.  207.    Doe  v. 

with  snob  a  limitation  over,  the  de-  Lawson,  3£ai>t,  S78. 

Vol.  111.  Y  and 
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and  residue  of  the  testator's  personal  estate^  or  the  money  ariskijg 
llierefrom,  the  produce  of  the  real  estate,  as  well  as  personal 
estate,  was  intended  to  pass;  but  that  William  Johnson,  the 
only  next  of  kiu  of  the  testator  living  at  his  death,  having  died 
before  the  end  of  ten  years,  from  the  death  of  the  testator,  the 
disposition  of  five-sixths,  of  that  fund  hath  lapsed,  and  it  is  to  be 
considered  as  undisposed :  and  so  much  thereof  as  arose  from  die 
real  estate,  belongs  to  the  heir  at  law  of  the  testator  (a),  and  to 
much  as  hath  arisen  firom  the  personal  estate  belongs  to  the  repr^ 
seutative  of  fViliiam  Johnson  the  sole  next  ofkiu;  and  the  Master 
was  directed  to  inquire  how  much  had  arisen  from  each  fund :  and 
the  other  sixth  part  was  declared  to  belong  to  the  personal  repre* 
sentative  of  William  Johnson  the  son. 

(a)  Vide  the  £ditor*i  note  to  A<hroyd  ▼.  SmUhagn,  ante,  vol.  I.  50S. 
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lincolD's-Inn 
H9l\,6thAugu$i, 

The  snbnuBsion 
to  an  award  was. 
that  it  should  be 
made  on  or  be- 
fore the  first  day 
of  Miekaelmmt 
Term:  the  time 
was  enlarged  till 
the  first  day  of 
HUary  Term,^ 
The  award  was 
ina<ife  olrAe  first 
dayofHti|»9 
Term :  It  is  good, 
and  the  word 
«  till"  is  for  this 
purpose  inclosive. 
Where  there  is  a 
non-performance 
of  an  award,  the 
proper  motion  is, 
that  the  party 
may  stand  com- 
mitted ;  not  for 
an  attachment ; 
but  the  notice  of 
motion  must  be 
served  person<- 
aUy. 


KlfOX  V.  SlMMONDS* 

'T^HIS  was  a  bill  filed  to  be  discharged  from  a  purchase,  to  a 
"*-  very  considerable  amount,  on  account  of  the  value  of  the 
estate  being  very  inferior  to  the  price  agreed  to  be  paid,  by  means 
of  gross  misrepresentations  on  the  part  of  the  vendor  and  his 
agents. 

As  the  articles  stated  to  be  misrepresented  were  very  nnmeroiis^ 
and  the  evidence  from  which  the  misrepresentation  waa  to  ba  ga- 
thered,  was  very  long  and  complicated,  it  was  agreed  by  the  parties 
to  refer  it  to  arbitration ;  it  was  accordingly  referred,  and  a  sub- 
mission entered  into  by  the  parties,  to  the  awaid  which  should  be 
made,  but  the  submission  did  not  contain  the  words  '^  and  uudei^ 
take  to  perform"  and  the  aw^rd  waa  to  be  made  on  or  bffore  the 
Jirst  day  of  Michaelmas  Term. 

The  parties  went  before  the  arbitrator ;  and  the  matter  taldag 
a  great  deal  of  time,  the  time  for  making  the  award  was  ealaiiged, 
upon  motion  in  Michaelmas  Term,  by  coiisent,  till  the  firsi  day  of 
Hilary  Term. 

The  arbitrator  finding  several  articles  of  the  purchase  rated 
at  too  high  a  value,  but  that,  ou  the  other  hand,  several  articles 
were  thrown  in,  and  no  price  charged  for  thetn,  by  which,  upon 
the  whole,  the  purchase  was  not  over-rated,  confirmed  the 
purchase  ;  but  directed  the  purchase-money  to  be  paid  by  instal- 
ments. 

The  time  for  payment  of  the  first  instalment  being  past,  and 
tlie  money  not  paid,  two  motions  were  made;  one,  on  the 
part  of  the  plaintiff,  to  set  aside  tho  award ;  the  other,  on  the 
part  of  the  defendant,  for  an  attachment  for  nou-performance  of 
the  award. 

The 
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The  hfb  motions  came  on  together  on  the  20th  June  last.  1791. 

Mr.  Solicitor-General,  Mr.  Mansfield,  and  Mr.  Hollisi,  dUp-  wvw 

ported  their  motion  for  setting  aside  the  award,  on  two  grounds^  Kmox 

first  that  the  award  was  formerly  defective,  it  Hot  having  been  Simmon d« 
made  in  due  time,  by  which  means  the  arbitrator's  authority  was 
gone.  The  award,  at  first,  was  to  have  been  made  on  or  before 
the  first  day  of  Michaelmas  Term ;  the  enlarged  time  was,  until 
the  first  ddy  of  Hilary  Term,  which  i»  erclnsive  of  the  day  on* 
which  the  award  was  made :  the  award  therefore  was  void ;  all  the 
cases  hold  the  word  tilly  to  be  exclusive  of  the  day,  Nicholls  v. 
Ramsey,  2  Mod.  280,  was  a  release  of  all  actions  ff7/26th  Aprit\ 
this  was  held  to  be  no  bar  to  an  action,  upon  a  bond  dated  on  that 
day.  So  in  Bligh  v.  Trefrey,  Palm.  531,  where  it  was  from 
Michaelmas  1  Charles,  to  Michaelmas  2  Charles,  and  it  was  ar- 
gued there  could  not  be  two  Michaelmas-days  in  one  year.  New-  r  3(Jo  ] 
man  v.  Beaumond,  Owen,  50.  Second,  upon  the  ground  of  a  mis« 
take  in  the  arbitrator,  who  ought  not  to  have  set  the  articles  in  the 
pQrcfaase  which  were  thrown  in,  against  the  over-<;harge  in  the 
other  parcels.  This  they  argued  at  great  length,  from  the  particu- 
lar circumstances  of  the  case,  and  said,  that  the  mistake  of  the 
arbitrator,  either  in  matter  of  fact  or  of  law,  was  a  good  reason 
for  setting  aside  the  award,  as  appears  by  the  case  of  Ridout  v. 
Paine,  9  Atk.  494,  aldiongh  no  bill  will  lie  against  the  arbitrator, 
but  only  agamst  the  party  in  whose  favour  the  award  is  mad^. 
3  Atk.  (H4. 

Mr.  Aiiomey-Generalf  and  Mr.  Douglas,  for  the  defendant, 
in  support  of  the  award,  said — upon  the  formal  objection,  that 
the  order  for  enlarging  the  time  merely  meant  to  substitute  the 
second  day  named  for  the  first,  that  is,  the  first  day  of  Hilari/ 
Term,  for  the  first  day  of  Michaelmas  Term,  a  mere  erasure  of 
Ae  former,  and  an  insertion  of  the  latter.  As  an  award  therefore 
bearing  date  on  the  first  day  of  Michaelmas  Term,  would  have 
hsen  widottbtedly  good,  so  is  the  award  bearing  date  the  first  day 
of  Hilary.  The  word  until  is  inclusive  or  exclusive,  according  to 
tbe  nature  of  the  case ;  where  it  is  until  the  delivery  of  the  deed, 
it  10  exclusive,  but  where  it  is  to  a  time  to  come,  it  is  inclusive  of 
the  day  named.  It  is  like  the  word  from,  which  has  been  held  to 
be  either  inclusive  or  exclusive.  In  Pugh  v.  The  Duke  of  Leeds, 
Cowp.  714,  the  word  yrom  was  held  to  include  the  day  of  the 
date  of  the  leases. — Lord  Mansfield  there  pronounced  a  very  solemn 
jndgment,  and  if  this  is  so  in  respect  to  the  terminus  a  quo,  tiie 
construction  must  be  the  same  as  to  the  terminus  ad  auem.  If 
die  word  is  at  all  equivocal,  the  construction  which  will  substan- 
tiate the  act  of  the  party  must  prevail.  But  there  are  other  cases, 
especially  those  on  tl)e  poor  laws,  in  which,  in  order  to  support 
the  settlement,  the  word  until  has  been  held  to  be  inclusive,  as 
The  King  v.  Navesfock,  Burrow's  Settl.  Cases,  719.     Bott,  387. 

Y  a  The 
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Cases  Argded  and  Determined 

The  King  v.  Syderstone,  Cald.  Cas.  19.      The  King  v.  Skiplantf 
.1 T.  R.  490. 

Thej  also  went  at  large  into  the  subject  of  the  second  objection, 
and  argued  that  the  award  was  proper,  and  ought  not  to  be  set 
aside. 

Mr.  Solicitor-Generalj  lo  reply,  admitted— tliat  the  word  until 
is  inclusive  or  exclusive,  according  to  the  subject,  but  that  it  ie 
naturally  exclusive  appears  from  5  Co.  94  b.  this  is  illustrated  by 
tlie  cases  from  the  poor  laws,  where  it  being  necessary  that  there 
should  be  a  service  for  a  year  to  obtain  the  settlement,  the  word 
has  been  held  inclusive  for  that  purpose.  In  the  case  of  Pi^h  y. 
The  Duke  of  Leedsj  the  authorities  cited  would  hardly  maintaia 
the  position ;  but  the  principle  will  bear  it  out,  by  a  presumption 
that  the  lease  was  executed  tlie  last  moment  of  the  day.  With 
respect  to  arbitrations  at  nisi  prius,  it  is  always  held  exclusive. 

^.  If  the  arbitrator  has  made  a  clear  mistake  of  the  law,  the 
award  must  be  set  aside.  Whether  the  Court  set  aside  the 
award  or  not,  it  is  discretionary  whether  it  will  grant  an  attach- 
ment. 

Lord  Chancellor  said — ^he  thought  it  impossible  to  impeach  the 
award  in  this  way :  that  it  was  an  enlargement  of  the  time  in  statu 
quo,  and  therefore  must  include  tlie  first  day  of  Hilary  Term  (a), 
and  being  satisfied  with  the  award,  upon  the  circumstances  of  the 
case,  he  ordered  it  to  stand  (6). 

The  motion  for  the  attachment  stood  over,  and  was  afterwards 
waived,  and  this  day  Mr.  Attorney  ^General  moved,  that  the  plain- 
tiff might  stand  committed  for  non-performance  of  the  award. 


{a\  The  dnestion  >vhether  the  word 
uniil  should  be  consUued  exclusive^  or 
inehttite  of  the  day  to  which  it  is  a|>- 
plied,  was  very  elaborately  discnssed, 
ia  The  King  v.  Stevens^  5  East,  244. 
It  was  contended,  tliat  it  must  be  con« 
sidered  as  exclusive  upon  the  authority 
of  Nieholla  v.  Ramaden^  2  Mod.  280. 
tLuA  Newman  v,BeautnoAdf  Oweji,  50. 
and  by  analogy  to  the  word  unto, 
which,  in  The  King  v.  Gamlingay, 
3  T.  K.  513.  was  holdcn  to  be  exclu- 
sive of  place.  The  Court,  however, 
upon  the  ground  that  the  words  io, 
fronif  untily  Sfc,  were  evidently  used  by 
writers  both  in  an  inclusive  and  exclu- 
sive sense  'j  that  if  the  word  uniil  had 
occurred  in  a  contracty  and  the  con- 
text or  subject-matter  shewed  that  it 
was  meant  in  an  inelvMive  sense,  in 
fivtherance  of  sncJt  intention,  it  would 
BO  be  construed :  accordingly  in  that 
case  (which  was  upon  an  indictmint). 


determined  thatimlif,  might  be  con- 
strued either  exclusive  or  inclusive  of 
the  day  to  which  it  is  applied,  accord- 
ing to  the  context  and  snbject-matter. 
\b)  His  Lordsbip^s  reasons  upon  the 
second  point,  are  given  at  length  in 
Mr.  Vc$ey*s  report ;  they  are  in  part  to 
the  effect  so  frequently  alluded  to  upon 
this  doctrine,  that  in  case  of  mistake, 
it  must  be  made  out  to  the  satisfaction 
of  tlie  arbitrator ;  and  the  party  most 
convince  him  that  his  judgment  wis 
iniiucnced  by  that  mistake,  and  that 
if  it  had  not  happened,  he  should  have 
made  a  dit^crcnt  award :  as  to  which 
it  has  been  stated,  that  Lord  Htwimo 
used  to  require  the  afiklavit  of  the  ar- 
bitrator, v'u\e Price  v.  fiiUianu^  ante, 
163.  1  Ves.  juii.  C>65,  3 f organ  v. 
Mather y  2  Vt'»i.  jun.  i;i.  Dickv.JdiU 
ligan,  post,  vol.  iv.  117.  ii  Ves.  jno. 
SiJ.    Anderaun  v.  Vmcij,  18  Ves.  449. 

The 
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The  notice  of  motion  liad  been  given  to  the  clerk  in  Court,  not 
to  the  plaintiff  personally. 

Ijord  Chancellor  said — he  had  enquired  into  the  practice,  and 
that  this  was  the  proper  motion,  not  a  motion  for  an  attachment; 
tbat  he  had  copies  of  many  submissions ;  that  it  was  true  they 
contained  the  words  "  and  undertake  to  perform,"  but  if  a  sub- 
mission was  by  parol,  it  would  amount  to  a  promise  to  perform, 
upon  which  an  action  would  lie. 

But  the  service  of  notice  must  be  personal,  not  on  the  clerk  in 
Court ;  the  cause  being,  by  the  reference,  out  of  Court. 

But  on  service  of  a  writ  of  execution  of  the  order,  and  perso- 
nal service  of  notice  of  motion,  a  motion  for  an  attachment  might 
be  made,  though  there  was  no  submission  to  perform  the  award, 
or  the  submission  was  not  made  a  rule  of  Court. 


1791. 

Knox 

r. 

SlMMOMIM* 


Cavil  r.  Smith. 


[  362  ] 

Liocoln's-Inn 
HaO,  6th  Auguai. 


^l^HERE  having  been  an  order  for  the  payment  of  money,  and  Scqnestratori  or- 
-■■    the  party  being  in  contempt  for  non-payment,  and  a  seques-  ^^^  where  the 
tration  having  issued,  and  goods  being  taken;  the  sequestrators  party  U in  con- 
were   ordered  to  sell  the  goods :   upon  the  motion  of  Mr.  jRt-  tempt  for  non« 
chards^a).  S^r 


(d)  It  seems  that  this  motion  must  be 
opon  noUce  given,  MitclicU  v.  Draper^ 
9  Ves.  208.  See  the  prcscut  case, 
oted  in  DunkUy  v.  Scribnor,  i  Mad. 


Rep.  44-1.  For  the  general  doctrine 
upon  this  subject,  see  the  Editor's 
note  to  the  case  of  IlaUa  v.  ShqfU^^ 
ante,  72. 


Heygatk  V.  Anneslky. 

A  SUM  of  money  having  been  ordered  to  be  paid  to  the  hus- 
•^^  band  in  right  of  his  wife,  he  died  before  payment ;  and  upon 
the  wife's  application  for  the  money,  the  executor  submitted  whe- 
tlier  he  was  not,  as  such,  entitled  to  it.  Lord  Chancellor  held  it 
was  a  vested  interest  in  the  husband,  and  ordered  it  to  be  paid  to 
the  executor  (a). 


Ltncobi*ft-Inn 
Hall,  8th  Auguai. 

Money  ordered 
to  be  paid  to  hus- 
band in  right  of 
wife,  a  vested  in* 
terest  in  him. 


(«)  So  in  Forbes  v.  PkippSy  1  Eden, 
502.  where  a  feme  covert  being  en- 
titled to  a  share  of  the  residue  of  a  tes- 
tator's estate,  upon  a  bill  tiled  by 
another  residuary  legatee  to  which  she 
and  her  husband  were  defendants,  a 
decree  bad  been  made  for  a  sale  of  the 


estate,  and  payment.  Lord  Northingttm 
held,  tbat  tbe  share  vested  absolutely 
in  the  husband,  by  the  decree,  and  that 
the  wife  surviving,  was  not  entitled. 
At  law,  tlie  wife's  chosea  t»  aclwn 
not  reduced  iuto  possession  by 
the  huftbaud  survive  to  her,   and  her 

equitable 
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eqiiltable  Inlerestaln  the  rame  c&ae  do 
so  in  equity.  So  her  terms  of  years, 
and  other  chattels  real,  which  are  in 
possession  already,  and  do  not  lie  in 
action,  will  Barviv€,  if  no  act  ia  done 
h)[  him :  but  he  may  assign  them  at  law, 
with  or  without  consideration,  and  the 
Analogy  is  followed  in  equity,  Lord 
Carteret  v.  PoBchaU^  3  P.  W.  197. 
Milford  V.  M^ford^  9  Ves.  98.  But 
here  the  analogy  stops,  for  in  strtbt- 
ness,  as  observed  by  Sir  HVliam 
Grant,  (lb.)  eqvitable  interests  of  the 
nature  of  cho$e8  in  actiouj  ought  not 
to  be  affected  by  the  husband's  assign- 
ment; rAoffes  m  action  not  being  as- 
•igoable  at  law:  in  equity  however,  a 
distinction  has  been  made  between 
a  volnntaiT  assignment,  and  an  as- 
signment n)r valuable  consideration: 
tlie  wife  sonriving,  being  bound  by 
the  latter,  not  by  his  voluntary  assign- 
ment, Uumet  v.  Kynaston,  t  Vem* 
401.  Lord  Carteret  v.  Paschall,  snp« 
Bates  v.  Dandy,  t  Atk,  207.  MUford 
V.  Mitford,  sup. 

What  other  acts  of  thehnsband, 
besides  assignment  for  valuable  con- 
jsideration,  shall  be  considered  suf- 
ficient to  reduce  hercJ^ses  in  action 
Into  possession,  is  a  question  which 
has  given  rise  to  several  cases. 
Filing  a  bill  in  equity,  will  not  have 
this  effect.  Anon,  3  Atk.  7%6,  Nor 
an  agreement  between  the  husband 
and  wife,  for  settling  the  chose  in  ac' 
Hen,  if  he  die  previous  to  tiie  comple* 
tion  of  the  agreement.  Fort  v.  Fort^ 
Forr.  171.  Nor  an  admission  to  the 
husband  by  an  executor,  and  an  ap- 
propriation for  the  purpose  of  pay- 
ment. Blount  V.  Bestlami,  5  Ves.  .515. 
Nor  a  transfer  by  an  administrator  of 
a  share  under  an  Intestacy  to  the 
wife*^  separate  use,  in  her  name, 
Wildman  v.  IViidman,  9  Ves.  174.  See 
also  Nask  v.  Nash,  2  Mad.  Rep.  133. 
Nor  the  general  assignment  in  bank- 
rnptcy,  Mitfordy,  Mitford,  cit.  sup. 
over-roling  PringU  v.  Hodgson,  S  Ves. 
619.  Nor  the  assignment  under  the 
insolvent  acts,  Homsby  v.  Lee,  2  Mad. 
^ep.  16. 

In  a  case  in  Alcyn,  36,  cited  by 
Lord  Hardwiclie,  in  Garforth  v.  Brad* 
ley,  2  Ves.  675,  it  is  said  that  the 
husband's  bringing  an  action  in  his 
own  name,  and  obtaining  judgment, 
^will  prevent  its  surviving ;  but  Lord 
Cowper,  in  Packer  v.  fVyndham,  Prec. 
<3han.  415.  and  Lord  Hardwicke,  in 
fiond  v.  Simmonds,  3  Atk.  20.  consi- 
,dered  that  it  would  not  have  that  cf- 
jCoqt  if  he  died  b^fm^eKecutfon;  there- 


fore the  determinatioa  of  Lord  Jrf* 
fries,  in  Oglander  w^mttoMf  iVero.  S96f 
that  a  sum  of  money  awarded  to  the 
hosband  was  in  the  natnre  of  a  judg- 
ment, and  had  chan|ped  the  property, 
though  relied  upon  by  Lord  Northing* 
ton,  in  Forbes  v.  Phijtjts^  cit.  ante, 
seems  extremely  donbtnil.  This  also 
renders  it  que9tioBable  how  iar  t 
decree  of  a  Court  of  eqnity  would  of 
itself  have  Ais  effect :  though  equal 
in  extent  and  operation  to  a  judg- 
ment at  law,  {Morrice  ▼.  The  Bmk 
qf  England,  Forr.  217.)  It  does  not  ap- 
pear to  be  superior  to  it;  and  as  ob- 
served l^  Sir  W.  Grant,  in Bichardsr, 
Chambers,  10  Ves.  587.  a  decree  M 
judgment  of  a  Court  does  not  pasB  pro- 
perty, but  merely  declares  the  ricfat 
existing  by  antecedent  title  and  dis- 
position. This  however  is  clear,  tint 
where  the  money  had  boen  paid  into 
Conrt  under  a  decree  for  the  hnsbaod 
to  propose  a  settlement,  snch  pay- 
ment could  not  give  him  the  absolate 
Interest  '^  the  property,  Bondv,  .Sf»- 
monds,  dt.  sup.  Macaulay  v.  Pkilipi, 
4  Ves.  15.  the  determination  in 
Packer  v.  fVynikam^  sup.  la  opposition 
to  this  being  obvioi)slv  incorrect. 

Mr.  Clancey,  in  his  valuable  Essay  np- 
on  the  KIghts  of  Married  Women,  559, 
suggests  that  these  cases  hare  abakeo 
the  authority  of  Lord  Nortkuigton's 
decision  in  Forbes  y.  Phipps:  and 
whenever  the  question  comes  to  be 
reconsidered,  it  certain^  will  be  o|»en 
to  discussion,  whether  the  directioii 
contained  in  the  decree  for  payment, 
like  the  order  in  the  present  ease, 
changed  the  property  and  vested 
it  in  the  husband,  or  left  it,  as  in 
the  case  of  a  jiidgment  at  law, 
where  the  husband  dies  before  exe- 
ciition.  .Such  a  case  however,  is 
widely  difffc^rent  from  those  of  Bond 
V.  Simmonds,  and  Macaulay  y.  PhiUps, 
where  it  was  \expre8sly  laid,  that 
tiie  payment  into  Court  did  not 
4^ange  the  property :  the  Conrt  there- 
by merely  substituting  it«elf  for  the 
trustee.  Taking  the  fund  into  its 
hand,  and  exercising  its  nsuat  eqnity, 
jt  refuses  to  pay  ont  thatfand^  exc^ 
upon  tlie  condition  n>cotioi^  in  ne 
order,  which,  to  use  the  language  of 
the  counsel  in  Packer  v.  tVyndhan,  is  in 
the  nature  of  a  condition  precedent : 
and  the  husband  not  having  performed 
his  part  thereof,  has  no  title  to  the  forr 
tune.  Kut  in  tl^e  other  case  the  Conrt 
not  exercising  any  contronl  over  Ae 
fund,  declares  tlie  rights  of  the  parties 
KOd    orders    payment     ne    wiiola 
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traaiactloD  is  completod :  in  wliich 
respi'ct  it  dUfers  Irom  a  jiidgmeut  at 
law,  where  an  ulterior  step  rnnst  be 
tdken  by  the  party  recovf  ring  to  make 
at  operate  afainftt  the  thing  recovered^ 
viz.  sning  out  a  writ  of  execution. 
It  may  here  be  noticed  tli^t  ap  error 


has  crept  into  tb«  marginal  abstiBct 
of  tlie  above  cited  ca»e  of  Forney  ▼. 
Phipits,  it  bluing  printed  "  tiuil  her 
**  share  vested  al>soiately  in  the  lius- 
band ^  mrvin^wthipy*  instead  of,  ^  by 
'•  the  dcfreeJ* 
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Ores  WELL   v.   ByUON.  LincolnVInn 

Hall,  9th  August 

\  LEASEHOLD  estate  wok  settled  (previous  to  man iage)  upon   Leasehold  estate 
"^^  the  wife,  '*  in  recompeuce  and  bar  of  dower,  and  for  a  pro-  settled  "  »n.*i«" 
Vision  for  tiie  wife :"  tlu;  iitisband   had  no  real  estate ;  and  the  ^  i^ar  of  tbiffda. 

S^sdon  was,  whether  this  was  a  bar  to  the  wife's  claim  of  thirds* 
rd  Chancellor  held  it  was  not  (a). 

(f)  Vide  ComUhen  v.  C^rruikers,  post,  vol.  iv.  500. 


Ex  parte  Batson  and  Others  in  the  Matter  of  Goocii  and      Lincoln's-Inn 

Cotton,  Bankrupts.  Hall,iotbi4«|it»<, 


"OY  indenture,  bearing  date  50th  August^  1783,  Gooch  and  Cot- 
^-^  ton  assigned  to  Lindegreen  and  Co.  (among  other  things)  by 
way  of  mortage,  the  nhip  Nautilus,  together  with  all  deeds,  4rc. 
as  a  security  of  several  sums  of  money  then  due,  or  which,  in  the^ 
course  of  tlieir  trade,  should  J>ecome  due  from  Gooch  aud  Cot* 
ton  to  Lindegreen  and  Co. 

By  indentures  of  lease  and  release  of  the  17  th  and  18th  Sept. 
1783,  reciting  the  said  indenture,  Lindegreen  and  Co.  assigned  the 
said  ship  (among  other  things)  to  the  petitioners  by  way  of  mort* 
gage,  as  a  seciuity  for  sums  of  money  then  due  to  them. 

On  the  7th  October j  1783,  a  commission  was  issued  against 
Lindegreen  and  Co.  and  on  the  4tli  October^  1783,  a  comimssioo 
was  issued  against  Gooch  and  Cotton. 

At  the  time  of  ttic  mortgage  made  by  Gooch  and  Cation  to 
Umkgreen  and  Co.  {^ih  August,  1783)  the  ship  N^fi/i/f/d' was 
^iDttMm,  where  she  remained  till  the  \4ih  September,  when  she 
sailed  for  Cadiz,  from  whence  she  returned  to  Great  Yarmouth. 
No  actual  possession  was  given  of  her  by  Gooch  and  Cotton  to 
Lindegreen  and  Co,  but  an  insurance  was  made  by  them,  IQih  Au- 
gmU,  for  twelve  months.  On  the  9th  October,  1783,  Gooch  and 
Cotton  were  served  with  notice  of  the  ships,  (of  which  the  Nautilus 
was  one)  with  tlieir  bills  of  sale,  being  assigned  by  Lindegreen  and 
Cq.  to  the  petitioners,    la  March  1784,  the  petitioners  had  notice 

of 


Mortgage  of  a 
ship  in  the  port 
of  Dublin,  and 
delivery  of  mu- 
ninients,  the 
mortgagee  in- 
sured her  there, 
and  made  a 

[  363  -iZ^lf 

gage;  the  second 
mortgagee  took 
possession  as 
soon  as  he  Mas  in- 
formed she  was  in 
an£ff/r'ijAport; 
this  is  a  sufficient 
possession  to 
take  it  out  of 
the  statute  of 
21  Jac,  c.  t9. 


363  Cases  Argued  and  Dbtbrmiked 

1791*         of  the  Nautilus  having  arrived  at  Great  Yarmouth;  and  on  the  Ist 

V— ^^  of  jipril  gave  authority  to  their  solicitors,  in  writings  to  take  po«- 

Ece  parte        session,  and  on  the  otii  of  April,  possession  was  taken  of  the  ship 

AT80N.        f^^  jj^^  petitioners,  and  the  master  signed  a  menfiorandum,  by  which 

he  declared  that  he  kept  possession  for  them.     The  ship  had  been 

since  sold. 

llie  prayer  of  the  petition  was,  that  the  right  of  the  petitioners 
to  the  ship,  and  the  money  arising  therefrom,  might  be  declared 
and  established  to  them. 

Mr.  Mansfield  and  Mr.  Cooke,  for  the  petitioners,  contended — 
that  the  ship  was  not  left  in  possession  of  the  bankrupts,  witliin 
the  meaning  of  the  clause  21  James,  c.  19*  5-  H.  ''  that  if  any 
persons  at  the  time  they  become  bankrupts,  shall,  by  the  consent 
of  the  true  owner,  have  in  their  possession,  order,  and  disposition, 
,  goods,  whereof  they  shall  be  reputed  owners,  the  commissioners 
[  364  ]  shall  have  power  to  sell  the  same."  That  here  was  a  sufficient 
delivery  to  the  petitioners  to  take  the  case  out  of  the  statute. 
There  was,  in  fact,  all  the  delivery  the  nature  of  the  property  ad- 
mitted. Where  a  ship  is  beyond  sea,  the  delivery  of  the  muni- 
ments is  a  sufficient  giving  possession.  This  has  been  held  to  be 
so  where  the  ship  is  at  sea.  It  is  the  same  thing  if  she  is  in  a 
foreign  port,  Brown  v.  Heathcot,  1  Atk.  l60.  The  party  must 
have  time  to  send  out  to  take  possession,  if  actual  possession  is 
necessary,  Atkinson  v.  May  ling,  2  T.  R.  462.  Here  possession 
was  taken  as  soon  as  she  arrived  in  an  English  port. 

Mr.  Solicitor-General  and  Mr.  Campbell,  for  the  assignees. — 
llie  ship  continued  at  Dublin  from  the  20th  of  August  to  the 
lat  of  September ;  during  that  time  possession  might  have  been 
■  taken.  It  was  incumbent  on  Lindegreen  and  Co.,  under  whom 
the  petitioners  claim,  to  do  all  (hey  could  to  get  possession  of  the 
ship ;  they  ought,  at  least,  to  have  given  notice  to  the  master. 
The  only  reason  why  ships  are  not  within  the  general  rule,  is  jfrom 
the  impossibility,  when  they  are  at  sea,  of  giving  possession.  It  is 
upon  this  ground  that  it  was  put  by  Justices  Ashhurst  and  Buller, 
in  the  case  in  the  Term  Reports.  In  Ex  parte  Matthews,  2  Ves. 
272,  it  is  said,  a  mortgage  may  be  made  of  a  ship  at  sea,  but  the 
mortgagee  must  take  all  the  methods  in  his  power  to  get  posses- 
sion. Here  there  was  a  month,  during  which  possession  might 
have  been  obtained  by  putting  a  person  on  board,  or  giving  notice 
to  the  master;  for  which  they  might  have  obt^ned  a  warrant  from 
the  mortgagors. 

Lord  Chancellor^ — If  the  ship  had  been  chartered  from  Dublin 
to  Cadiz,  with  liberty  to  touch  at  a  port  in  England,  has  it  ever 
been  held  that  the  mortgagee  was  bound  to  give  notice  i  If  there 
^ad  hitejQ  a  new  voyage  commenced  under  the  autliority  of  Gooch 

and 


IN  THE  High  Court  of  Cuancbrt. 


384 


and  Cotton,  that  would  have  made  the  case  different ;  here  the 
iDSurance  was  for  a  voyage,  beginning  from  Dublin.  When  tlie 
ship  is  chartered,  and  the  voyage  begun,  it  would  be  difficult  to 
take  possession.  A  notice  to  die  captain  would  be  to  stop  the 
voyage. 

His  Lordship  granted  the  prayer  of  the  petition  (a). 


1791. 


(a)Tlie  transfer  or  mortgage  of  a 
ship  or  cargo  at  »ea,  is  generally  made 
by  an  assiguaicnt  of  the  bills  of  lading, 
Sfc,  but  a  bill  of  lading  is  by  no  means 
a  necessary  instrument  for  the  transfer 
of  property  in  goods  consigned  to  the 
owner.  If  the  best  delivery  is  given 
that  the  nature  of  the  case  will  admit 
of,  it  will  take  it  out  of  the  statute. 
Brown  \,  Heal hcote,  lAtk.  160.  Ex 
parte  MattkctoSy  i^Ves.  27 1.  (iillesptj 
V.  Ctfutts,  Amb.  05f>  AtkiMon  v. 
Mailinfc,  2T.  R.  464.  Ex  parte  Slad- 
groomy  1  Ves.  jun.  163.    t  Cox,  i34. 


Manton  v.  Moore,  7  T.  R.  67.  Jones  r. 
J) wyer,  15  l-liwt,  21.  Meyer  v.  Sharpe^ 
5  Taunt.  74.  But  the  delivery  of  the 
f^nd  bill  of  sale  will  not  be  sufficient 
if  there  has  been  an  opportunity  of 
taking  possession,  Ex  parte  Matthews^ 
cited  ante.  ILall  v.  Gumeyj  Co.  B.  L. 
3:>3.  It' no  documents  exist,  the  party 
to  whom  the  ship  or  goods  are  as* 
signed  over,  should  be  ready  at  the 
spot  whcr^  the  sbip  is  expected  to  ar- 
rive, in  order  to  be  ready  to  take  im- 
mediate possession.  l*hUpot  v.  fVU* 
Uanuy  2  Eden,  2121. 


Ex  parte 
Batson. 
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RlGOE   V.  BoWATER(a). 

JT  ORD  Chancellor  intimated  his  opinion  (without  deciding  the  Receiver. 
"^  case),  that  if  a  receiver  be  appointed  by  the  Court  (upon  the 
application  of  a  mortgagee  or  other  incumbrancer),  and  he  after- 
wards embezzle,  or  otherwise  waste  the  rents  and  profits,  the  loss 
must  fall  on  the  mortgagor. 


(a)  Where  a  loss  happens  by  the  de- 
iaalt  of  a  trustee  appointed  by  the 
testator,  the  estate  is  discharged  from 
it.  Carter  v.  Bamarditttonf  1  P.  W.  51 8. 
citing  Anon.  1  Salk.  153.  So  where  a 
trustee  was  appointed  by  creditors  to 
/.eceiye  rents  tor  tbe  payment  of  debts, 


«  loss  arising  from  the  failnre  of  the 
trustee  was  directed  to  be  borne  by 
the  creditors,  and  the  estate  was  dls- 
(tharged  from  it.  The  present  case 
being  held  not  to  apply.  UutckinaoB 
V.  Lord  MoMBorency  2  Bs^  &  Be.  49. 


Parsons 
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Parsons  v.  Neville. 

TllLL,  by  some  of  the  residuary  devisees,  on  behalf  of  tbem- 
•*-*  selves,  and  the  other  devisees. 

By  Lord  Chancellor,  all  the  deviseos  must  be  parties  (a). 


(a), See  the  cases  cited  in  tbc  Editor's 
notes  to  tfie  IhUce  •/  Queemberry  v. 
CuUen,  ante,  vol.  i.  &01|  aud  Lawson 


y.  Barker,  ib.  SOS ;  also  Morae  v.  SkdUr^ 
1  CoXy  S59. 


Stbanoe  t*  Harris,  Executor. 

Payment  of  mo*    ^|^HE  Court  will  now ,  irmnediatefy  upon  coming  in «of  defend- 
ney  into  Court.       X    ^^^^  answer,  order  so  much  as  he  admits  to  have  in  his  bands 

of  the  testator's  property,  to  be  paid  into  the  bank.  It  was  for- 
merly thought  necessary  for  the  plaintiit  to  shew,  that  the  executor 
had  abused  his  trust,  or  that  the  fund  was  in  danger  from  the  in- 
solvent circumstances  of  the  executor  (a). 


(a)  This  was  also  stated  to  be  the 
present  practice  by  Lord  RedeadaUf  in 
Blake  v.  Blake,  t  Sch.  &  Lef.  26.  Kt 
vide  Hare  v.  Harrison,  S  Cox,  377. 
Bnt  a  balance  must  be  admitted,  Ruih' 
trford  V.  Datrson,  2  Ba.  6l  Be.  17.    As 


to  what  shall  be  considered  a  sufficient 
odmiMion  npou  which  to  found  such  a 
motion,  vide  Roberts  v.  Hartley^  ante, 
vol.  i.  57.  Fox  V.  Mackretk,  ante,  46. 
and  particularly  Lord  Eldottn  observa- 
tions cited  in  the  note  to  the  latter  case. 
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Conrt  will  not, 
upon  motion, 
make  an  order 
which  will  de- 
cide the  merits 
of  the  cavse. 


{m)  Like  and  Odiers  r.  BBRRBsroRH  and  Otfaen. 

14th  November. 

TlILL,  by  plaintiJBFs^  creditors  of  the  defendant  Berresford,  on 
^^  bdialf  of  themselves  and  other  creditors,  claiming  to  be 
entitled,  under  an  assignment  from  him,  for  the  benefit  of  plaintiffs 
and  other  creditors,  of  all  his  fight  to,  and  ia  funds  in  Coort,  the 
property  of  bis  wife  <fonnerly  Mis9  Uamillofi).  A  suit  had  been 
instituted  by  the  wife's  trustees,  and  the  usual  order  had  been 
made  for  Mr.  Berresford  to  lay  proposals  for  a  settlement  before 
the  Master ;  and  the  assignment  was  pending  the  reference.  The 
consideration  of  it  was  necessaries  supplied,  and  money  lent,  by 
which  both  the  husband  and  wife  had  been  for  some  time  sup- 
ported. The  husband  consented  to  settle  the  whole  fund  to  the 
wife's  separate  use,  and  the  settlement  was  accordingly  made,  and 
the  funds  transferred  to  the  trustees. 

(m)  Billdismbscd  by  his  Honor  at  the  Ralls,  8tU  August,  1797,  3  Vcs.  506. 


IN  THE  High  Coubt  of  Chancsqv. 

'The  bill  impeached  this  settlement  as  Cnuidulent,  and  particU" 
larfy  ifisisied  om  the  husband's  right  in  the  dividends  which  had 
uccrued  during  the  coverture,  and  the  plahrliff  s  right  to  the  same 
by  virtue  of  the  assignment ,  and  therefore  prayed,  that  the  funds, 
and  particularly  the  dividends,  might  be  declared  to  be  subject  to 
their  claim,  and  that  the  trustees  might  not  part  with  them,  or 
proceed  upon  the  trusts  of  the  settlement. 

Mr.  Berresford  moved — that  the  trustees  might  be  directed  to 
pay  the  dividends  to  him.  TJie  plaintiffs  had  notice  of  motion, 
but  did  not  appear. 

Lord  Chancellor  was  of  opinion — that  even,  witli  the  plaintiff  s 
consent,  he  could  not  make  any  order,  the  object  of  the  motion 
ifurolving  the  principal  point  in  the  cause. 
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iroi. 


LiKB 
Bfi|UtffF(»«9. 


Defendants. 


WfEDEK  Butler  and  Carbw  Elers,  -    PlaaaniSs. 

IjioBERT  Campion  Stratton,  John  Strat- 
TON,  an  Infant,  (by  Peter  Woodmead,  his 
Guardian),  Francis  Patterson,  Sarah 
Patterson,  Ann  Patterson,  andTHOHAs 
J^ATTERSON,  Infants,  (by  Zachary  Philips, 
their  Guardian),  Francis  Fairbank,  Wil- 
liam Fairuank,  and  Ann  Fai^dank,  an 
Infant,  (by  William  Dyer,  her  Guardian), 
Elizabeth  Fairbank,  and  Mary  Fair- 
bank,  Infants,  (by  James  Driver^  their 
Guardian),  John  Pearce,  George  Pen- 
LEAZE,  and  Elizabetu  his  Wife,  Robert 
Shaw,  Thomas  Rogers^  and  Elizabeth 
his  Wife,  Thomas  Perkins,  and  John  Mur- 
phy, and  Ann  his  Wife,  Thomas  Jackson, 
and  George  Lancdal?,     r        -        *        * 

DEBECCJ  STRATTON  made  her  will  as  follows:  *'I  give, 
•*•*'  "  devise,  and  bequeath  unto  the  ^aid  Wecden  Butler,  Carete 
^  Elers,  and  the  survivor  of  them,  and  his  hen's,  all  those  my  said 
^  three  freehold  messuages  or  tenements,  with  all  and  singular  the 
^  rights,  members,  qnd  appurtenances,  to  the  aame  belonging,  or 
**  in  anywise  appertaining,  as  the  same  are  situate  in  Coleman 
^  Street,  London,  aforesaid^  and  are  now  in  the  occupation  of 
**  Charles  Leader,  his  under-tenants  or  assigns,  in  trust  to  sell  the 
''  same,  and  the  clear  money  arising  by  such  sale,  to  pay  and  divide 
^equallif  betweeu  Robert  Campion  Stration^  of  Cole  Stairs, 

«  Shadwell, 
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Legacy  *'  to  Am 
and  B.  the  chil- 
dren of  C.  tfumU 
tiff**  tbepr  take  < 
percapUm, 
Legacy  **  to  tke 
descendants  of 
A.  and  B.  ogaol* 
/y/'  all  descend- 
ants (children 
and  grand- 
children)  tike 
per  capita 
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1791.         ^^  Skadwelly  lighterman^  grandson  of  William  Stration,  late  of 

wvw  **  Whitecross  Street ^  in  the  county  of  Middlesex ^  victual ler,  John 

.    BuTLBR         ^  Stration^  of  Deptford,  in  the  county  of  Kent,  son  of  Thomas 

STRATToif.       *'  Stratton,  shipwright,  deceasedi  and  the  children  of  Mart/  Patter- 

*'  son,  wife  of Patterson,  of  Wendover,  in  the  county  of 

^  Bucks,  and  as  to  all  tlie  rest  and  residue  of  my  freehold  and 
*'  personal  estates,  of  what  nature  or  kind  soever,  or  wheresoever, 
**  I  give,  devise^  and  bequeath  the  same  unto  the  said  Weeden 
^  Butler  and  Carew  Elers,  and  the  survivor  of  them,  and  his  heirs, 
''  executors,  or  administrators,  in  trust  to  sell  the  real  estate^$,  and 
[  S68  ]  '*  the  money  arising  clearly  therefrom,  together  with  the  personal, 
*'  to  divide  equally  between  the  descendants  of  Thomas  Fair^ 
"  bank,  formerly  of  Marston,  in  the  county  of  York,  gent,  de- 
*'  ceased." 

The  testatrix  died  Qth  March,  1788,  whereupon  the  trusteed  and 
executors  filed  their  bill  to  have  the  necessary  accounts  taken,  and 
the  rights  of  the  parties  declared* 

Upon  the  first  hearing,  1 1th  February,  1790,  it  was  referred 
to  the  Master,  to  enquire  who  were  the  children  of  Elizabeth 
(by  mistake  in  the  will  called  Mary)  Patterson,  and  who  were 
the  descendants  of  Thomas  Fairhank,  at  the  time  of  the  testatrix's 
death,  and  what  real  estates  passed  by  testatrix's  will,  and  to 
whom. 

TlieMaster,  by  his  report,  '2d  August,  1791,  stated — that  there 
were  four  children  of  Elizabeth  Patterson  alive  at  testatrix's  death, 
and  still  living,  and  that  the  Strattons  claimed  to  divide  the  produce 
of  the  Coleman  Street  estate  with  the  Pattersons,  per  stirpes,  where- 
as the  Pattersons  insisted  on  dividing  it  per  capita.  Also  he  cer- 
tified, that  at  testatrix's  death  there  were  living  three  sons  of  Thomas 
Fairhank  and  eleven  grand-children. 

Mr.  Abbot,  for  the  Pattersofis, — We  claim  to  divide  this  fund 
per  capita,  in  one-sixths,  and  not  in  one-thirds.  1st.  Because 
the  right  of  representation  is  no  primary  rule  for  constni'mg  the 
intention,  but  only  a  technical  rule  of  distribution  for  intestates. 
In  1  P.  W.  340,  Northey  v.  Strange,  it  was  said  the  children  take 
not  by  representation.  So  2  P.  W.  383,  Blackler  v.  Webb,  they 
take  as  if  named  individually.  So  2  Vern.  703,  Weld  v.  Bradbury, 
they  take  as  claiming  in  their  own  right,  and  not  as  representing 
parents. 

But  2dly,  even  if  they  would  otherwise  take  by  representation, 
the  word  ^^  equally,"  applied  even  to  the  next  of  kin,  or  relations 
under  the  statute  of  distribution,  causes  a  division  per  capita. 
Thomas  v.  Hole,  Forr.  25 1 .  Green  v.  Howard,  (ante,  vol.  i.  p.  3 1 .) 
Philips  V.  Garth,  (ante,  64.) 

Mr. 
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Mr.  Mitford,  contra^  for  the  Straitons,  attempted  to  distin-  179^  • 

guish  these  cases,  but  Ltord  Chancellor  thought  there  was  no  room        ^y^"^^ 

for  it.  ^"J"'* 

Strattow. 
Mr.  Steele  (for  the  sons  of  Thomas  Fairbank)  argued,  1st,  That       [  369  J 

the  legacy  to  the  descendants  of  Thomas  Fairbank  means  tliose 

who,  at  the  time  of  taking,  would  be  entitled  by  the  statute  of 

distribution ;  for  the  word  ''  relations  ^  had  been  always  so  confined, 

though  no  case  is  to  be  found  as  to  ^^  descendants."     In  Crossly 

V.  Clare,  stated  in  the  note  to  Pierson  ▼.  Garnet,  (ante,  vol.  ii. 

p.  228.  n.)  Sir  Thomas  Clarke  seems  to  have  said,  that  descendants 

are  equivalent  to  heirs  of  real  estate,  and  so  equivalent  to  the  next 

of  kin  of  personal  estate :  but  Mr.  Ambler,  in  his  report  of  the 

«ame  case,  p.  397,  gives  a  different  account  of  Sir  T.  Clarices 

language. 

Mr.  Solicitor-General  (for  the  grand-children  of  Thomas  Fair* 
bank)  argued,  1st,  That  the  word  '^  descendants "  includes  more 
remote  descendants  than  those  within  the  statute :  2d,  That  they 
must  take  per  capita.  On  the  first  point  ther^  is  no  decision  to 
confine  ^'  descendants  *'  to  the  same  sense  as  **  relations." 

Lord  Chancellor. — It  does  not  go  on  the  same  principle. 

Mr,  Solicitor-General. — The  meaning  of  relations  is  confined 
for  convenience  sake.  Sir  T.  Clarke  says,  in  Ambler,  a  devise  to 
descendants  would  be  good,  and  excludes  the  grand-children  only, 
because  born  after  the  will,  the  devise  being  to  those  now  living, 
f .  e.  at  the  time  of  the. will* 

Lord  Chancellor. — Sir  Thomas  Clarke  must,  on  his  own  prin- 
ciple, mean  to  divide  per  capita*  , 

Mr.  Solicitor-General. — In  Pierson  v.  Garnet,  (ante,  vol.  ii. 
p.  38.  and  226.)  this  Court  said,  as  the  Master  of  the  Rolls  had 
said  before,  that  a  gift  to  descendants  means  to  limit  it  to  such 
relations  as  are  descendants ;  but  Mr.  Pierson  being  still  alive,  it 
was  not  necessary  in  that  case  then  to  decide  whether  per  capita 
or  not. 

The  second  point.     Also,  if  "  descendants  "  are  equivalent  to 
*'  relations,"  or  to  be  construed  in  the  same  way,  tlien,  by  the  case       » 
of  Thomas  v.  Hole,  "  equally "  will  have  the  effect  of  making 
tb^m  take  per  capita.     For.  25 1 .     So  Green  v.  Howard,  (ante, 
vol.  i.  p.  31).     So  Bladder  v.  Webb,  2  P.  W.  383. 

1 

Lord  Chancellor. — Between  the  Strattons  and  Pattersons  the        [  370  ] 
legacy  nmst  be  divided  per  capita :  and  all  Fairbanks  descend- 
ants 
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ants  must  take,  as  weW  grand->chi1dren  as  chHdren,  and  all  fet 
capita  (a). 


(a)  Vide  the  Editor's  note  to  Phillips 
V.  Gm-th,  ante,  70>  where  all  the  cases 
are  cited.      Vide  also  Davenport  v. 


Hanbury,  3  Ves.  257,  385.   md  FrU' 
man  v.  Faisleyf  ib.  4S1« 


S.C. 

f  Dtcle.  750< 

1  Fe0.joii.598. 

Witness  re-exam* 
ined,  when  there 
lias  been  a  mis- 
take, on  special 
application,  and 
the  mistake  appa* 
tiat. 


Sandfobd  17.  Paul. 

IL/jrK.  Mansfield  moved,  that  a  witness  who  bad  been  examined 
'^  in  cbiefy  might  be  re-examined  before  the  master ;  stiggesting, 
that  at  his  first  examination,  he  was  interested,  having  executed  a 
partial  release  instead  of  a  general  one. 

"Mr,  Solieiior'General  opposed  the  motion,  upon  the  gpond 
of  the  great  inconvenience  that  might  result  from  such  a  practice; 
as,  by  this  means,  having  got  from  a  witness  what  he  knew,  he 
might  be  tampered  with  aifterwards  to  amend  bis  evidence* 

Lord  Chancellor  granted  the  motion,  founding  himself  upon 
this  being  a  special  application,  and  upon  special  groimds,  the 
mistake  and  accident  wnich  had  happened,  by  which  the  witness 
had  executed  a  partial  instead  of  a  general  release  (a). 


(a)  There  is  a  very  full  note  of  this 
case  in  Vesey^  and  in  Mr.  Dickena  Re- 
ports of  the  obserrations  submitted  hy 
that  genClemaa  to  the  Court,  vide  also 
trpon  this  subject)  Sawyer  v.  Bowyer^ 
ante,  vol.  i.  338.     VoMgktm  Y.JUoyd, 


1  Cox,  SIS.  Itigram  v.  MUckOf  5 
Ves.  387.  SmUh  v.  AUkus,  11  Ves. 
364.  Kkk  r.  Kirk,  IS  Ves.  {80,  tSS. 
PurceU  V.  JfaraoMcim,  If  ¥«s.  404. 
JLord  Abergtarentuf  v.  P§W€B^  1  Meriv. 
130. 


To  obtain  a  tie 
exeat  regno  a  cer- 
tain sum  most  be 
sworn  to,  and 
there  mnst  be 
good  ground  for 
Sie  suggestion 
that  the  party 

to  abscond. 


Shearman  v.  Sheabman. 

"^IfK,  HolUst  moved  for  a  ne  exeat  rmw  against  the  defendant^ 
^^  who  was  sued  as  an  administratrix.  The  affidavits  staled 
threats  of  abscoudin^,  and  of  embezzling  the  effects  of  the  testator; 
which  might,  accordmg  to  general  computation,  be  worth  about 
^2,000: 

He  cited  2  Vent.  345. 

Lord  Chancellor  refused  the  motion,  considering  the  affidavits 
as  too  loose,  and  that  no  sum  was  positively  sworn  to,  so  that 
there  was  no  .precise  sum  for  which  the  writ  could  be  marked; 
also  that  there  was  not  sufficient  ground  stated  for  the  suggestion 
that  the  defendant  was  going  abroad  (a). 

(«)  Except  wiiere  it  is  matter  of  pure      writ  upon  an  affidavit,  stating  mettfj 
account,  Uic  Court  will  not  grant  this      information  and  bdicf,  as  to  the  amount 

of 
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of  the  debt,  Roddam  v.  HetheringtoHj 
5Ve8.  91.  Jones  y,  Sampsfntf  8Ve», 
593.  Atnsinck  v.  Barclay^  ib.  594. 
Jackson  v.  Pe^-u*,  10  Ves*.  1 64.  and  a 
inere  affidavit  of  belief  tbat  the  defesid^ 
ant  is  SDiDg  abroad,  ii  aot  sufficient: 
it  must  contain  circumstances  or  de- 
clarations, sliewinc  the  ground  of  such 
belief;  but  it  will  be  sufficient  to  state 


that  the  debt  will  be  endangered,  with« 
out  stating  that  it  b  to  avoid  the  juris- 
diction,  Oldham  v.  Oldham^  7  Vcs. 
410.  Etches  r*  Umce,  ib.  417.  Hetm- 
nnkg  V.  BPEnHre^  11  Ves.  54.  Jones 
¥.  AUphdny  16  Ves.  4ffO.  nee  more 
upon  this  subject  in  AtkuiMo%  v.  Lee^ 
nardf  ante,  218.  and  Mr.  Beames'§ 
Brief  View,  25,  et  seq. 
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Shearmait. 
Shearmaii* 


Gkeen  tJ.  Charnock.  8.  C. 

f  C<ur,  284. 

'\Jf^.  Lloyd  and  Mr.  Richards  had  mofed,  in  the  term,  that  all  Security  for  cotti^ 

*  the  proceedings  might  be  stayed  till  the  plaintiiT  had  given 
the  usual  security  to  the  two  Senior  six  clerks,  not  towards  the 
caose^  for  payment  of  costs^  the  plaintiff  stating  bimseify  by  his 
bill|  to  be  on  a  voyage  to  New  York  in  America,  and  they  cited 
Meliorucchy  v.  Meliorucchy,  2  Ves.  24. 

Mr.  Solicitor-General  and  Mxw  Abbot,  for  the  plaintiff,  insisted^ 
that  this  was  not  sufficient  to  compel  security  for  costs ;  as  it  ought 
for  that  purpose,  to  appear  that  the  plaintiff  is  resident,  or  going 
to  reside  abroad,  and  that  such  wai^  the  rule  laid  down,  Pract.  Keg. 
117,  analogous  to  the  practice  in  the  King* s  Bench.  Fitzgerald 
▼•  fVhitmore,  1  T.  R.  362.  Also,  that  this  being  an  injunctioii  . 
suit,  plaintiff  would  not  be  compellable,  in  the  Exchequer,  to  give 
secunty,  he  being  in  a  manner  forced  to  come  into  equity  by  the 
action  against  him  at  law.     Fenwick  v.  Fortescue,  Bunb.  272. 

Mr.  Richards  denied  that  the  Exchequer  practice  was  so  at 
present. 

Lord  Cliamelhr  thought  this* was  not  suffirieut  evidence  to  the 
Court  that  the  plaintiff  was  resident  abroad;  otherwise,  merely 
being  at  sea  upon  a  fishing  party,  would  be  a  reason  to  compel 
giving  security. 

Hie  motion  stood  over,  and  this  day  the  defendant  produced  an 
affidavit  that  the  plaintiff  was  gone  to  reside  in  America. 

Lord  Chancellor  said,  from  the  best  inquiry  he  could  make, 
the  mere  description  in  the  bill  was  not  sufficient  evidence  of 
the  plaintiff's  living  abroad  to  call  for  security ;  that  the  ^enerar 
rule  is,  that  the  plaintiff  must  appear  to  be  resident  abroad ; 
and  that  he  mentioned  it  now,  that  the  general  rule  might  be 
known  (a). 


(a)  So  in  IMy  v.  Hitckcockf  5  Ves. 
699.  tlic  simple  fact  of  the  plaintifTs 
having  been  gone  abroad,  is  not  snfH- 
cient  ground  to  compel  liiin  to  give  se- 


cnrity.  As  to  the  time  vrlien  tliis  appli« 
cation  is  to  be  made,  vide  Craig  v, 
Bolifm,  aate,  vol.il.  609. 

Jordan 
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liocolnVlnii 
HiUl,  6th  Dec. 

Practice. 
Plea  muit  be  set 
down  within 
eight  days. 


Jordan  v.  Sawkins. 

'XJjTR.  Solicitor-General  moved  to  discbarge  an  order  that  had 
"^  -'*  been  obtained,  by  the  defendanti  to  set  down  bb  plea ;  the 
eight  days  in  which  it  ought  to  have  been  entered  having  expired, 
and  the  plaintiflf  having  filed  exceptions  to  the  defendant's  answer, 
and  the  order  having  been  obtained  without  a  special  application ; 
the  entry  of  the  plea  was  antedated. 

yix.  Abbot  stated  the  omission  to  have  been  occasioned  by  a 
dlip: 

But  Lard  Chancellor  seemed  to  think  the  rule  ought  to  be 
complied  with ;  and  that  if  the  defendant  did  not  enter  his  plea 
within  the  eight  days,  he  must  be  presumed  to  have  abandoned 
it  {a). 

(a)  1  Tom.  &  Ven.  491« 


UneobVInn 
ISall,  Huneday* 

Practice. 
Motion  for  pay- 
iof  la  money* 


ViCKBRY  «. 


(«). 


I^LITR.  lAoyd  moved  that  the  plaintiff's  solicitor,  who,  npofi 
'^^  taxation  of  costs,  appeared  to  have  received  a  considerable 
sam  more  than  the  amount  of  his  costs,  and  who  had  been  served 
with  an  order  to  pay  the  same,  which  he  had  not  obeyed^  shooid 
stand  committed. 

Lord  Chancellor  stated  the  practice  to  be,  that  if  you  want  an 
attachment,  you  must  go  to  the  office ;  but  if  you  want  a  more 
summary  proceeding,  you  must  move  that  the  party  pay  in  the 
money  by  a  short  day,  or  stand  committed.  And  his  Lordship 
made  such  an  order  in  the  present  case  (&)• 

(a)  The  name  of  this  case  is  Vickcry         (6)  Vide  Strange  v.  Harris^   ante, 
Y.  Slock&r^  Keg.  Lib.  B.  1791.  ibl.  i8.      365.  and  the  Editor's  note. 


lioeoln'i-Inn 
Hall,  same  day. 

Practice.     ' 
Pemorrer. 
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East  India  Company  v.  Henchman. 

1%/f  R.iS/ra//brJ  moved  that  a  demurrer  put  in  by  the  defendant 
^^  might  be  taken  off  the  file,  the  defendant  having  demurred 
after  the  time  for  answeVing  was  out,  but  before  any  process  of 
contempt  had  issued,  the  defendant's  clerk  in  Court  having  in- 
formed the  plaintiffs*  clerk  in  Court  that  the  defendant  had  ob- 
tained an  order  for  time. 

Lord 


IN  THM  HlOlt  CO0ET  OV  ChANCBRY. 

'dVhancelhr  was  of  opinion,  that  the  defendant,  till  qj^ected 
icess  of  contempt,  might  put  in  a  demurrer  at  any  time,  and 
litford  referred  to  the  order  for  time,  as  shewing  that  the 
lant,  after  the  eight  days,  is  not  considered  as  being  in  con- 
^  unless  affected  by  an  attachment;  the  words  of  the  order 
that  the  defendant  is  not  in  contempt,  and  he  also  observed, 
le  condition,  not  to  demur  alone,  proved  it  (a). 


87S 


^ide  also  Snwerbu  v.  Warder, 
?68.  But  that  a  demurrer  may 
iled  after  an  injunction  obtain- 
I  a  dedinmn,  EdmondM  v,  Savery, 
.304.  For  the  general  doc- 
»on  this  subject,  vide  Mr.  Snxm- 
te  to  Curzon  v.  Ld»  De  la  Zouch^ 
185.  Tlie  demurrer,  in  the 
case,  was  afterwards  allowed 


by  Lord  ThurloWf  Reg.  Lib.  A.  1791. 
fol.  42.  1  Ves.jnn.  287.  It  was  after* 
wards  re-heard  before  hord  Rnssbjn^ 
in  March  1794,  when  he  reversed  Lord 
Thurlow*s  order,  and  that  reversal  was 
afterwards  affirmed  in  Dom.  Pror. 
fist  June^  1797.  8  Bro.  l\  C.  £d. 
Toml.  85. 
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Crawley  v.  ClAUKE.  Lincoln's.Inn 

Hall,  9th  Dec. 

1.  Abbot  moved  for  a  sequestration  nisi  against  Lord  Sempil^  Practice. 

ind  his  wife,  for  non-payment  of  money  decreed  to  be  paid  ^eq"«»iration. 

n  to  the  defendant  Clarke,  producing,  in  support  of  his 

I,  the  writ  of  execution  under  seal,  a  letter  of  attorney 

Uarke  to  demand  the  money,  an  affidavit  of  the  due  ex- 

I  of  the  letter  of  attorney,  and  an  affidavit  of  the  demand 

been  made. 

i  Chancellor  thought  that  it  was  an  order  of  course,  in  the 
ftance,  to  which  the  Register  agreed ;  but  the  next  day  Lord 
dlor  mentioned  it  again,  and  said  the  motion  was  regular, 
inally  made,  and  ordered  a  sequestration  nisi. 


ttorney-General  v.  The  Earl  of  Winchelsea 

and  Others  (a). 


Rolls, 
SOth  Nwember^ 


I  information  stated  (inter  alia)  that  the  reverend  Robert  Where  a  residne 

hapmaHy    late  vicar  of  Ravemtone,   deceased,  by  his  will,  i»  j«^*  ^  charit- 

7lh  September,  1783,  gave  and  bequeathed  the  residue  and  and  iuurasout 

ler  of  his  personal  estate  in  the  words  following  :  <'  1  give  to  be  more  tliao 

adequate  to  Ijie 

le  real  name  of  this  case,  and  Lib.  A.  1790.  fol.  55 1.  and  A.  1791.  n»|nber  of  the 

lich  it  is  reported,  2  Cox,  364,  fol.  487,  the  Earl  having  died  before  objects,  the 

iomeU'Generals.Uurst,  Reg.  the  bearing.  whole  mnst  be 

*  »       o  o  applied  to  jumlar 

lorposes. — Mortgages  cannot  pass  to  a  charity,  though  included  in  a  general  residue* 

.  lU.  *  « and 
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"  and  bequeath  all  tli6  rest,  residue,  and  remauider  of  my  goods, 
''  chattels,  persooal  estate,  and  efiects  whatsoever  and  wbereso- 
'^  ever,  not  hereinbefore  otherwise  disposed  of,  unto  the  Right 
'^  Honourable  the  Earl  of  IVincheUea  and  NoUingham^  Thomtu 
*'  Hanmer,  Esq.  G.  Wright^  Esq.  and  the  Reverend  Robert  Daw- 
''  A'^g'Vi,  rector  of  Stoke  Goldington,  in  the  county  of  BuckSf  and 
*^  the  vicar  of  Ravemtoue  for  tb§  tune  being,  their  executors,  admi* 
'^  nistrators,  successors,  and  assigns,  upon  trust,  that  they  the  said 
*'  Earl  of  Wincbelsea,  Tltomas  Hanmer^  G.  Wright ,  Robert  Dawbig- 


'^  S^^>  ^^  ^be  vicar  of  RavenUone  aforesaid  for  the  time  being,  or  the 
survivors  of  them,  do  and  shall,  with  all  convenient  speed  after 
my  decease,  pqt,  place  out,  invest,  and  continue  at  interest,  io 
their  joint  names,  in  the  public  funds,  or  parliamentary  security, 
and  not  on  any  real  security  whatsoever,  all  and  singular  the 
residue  of  my  said  personal  estate,*  and  do  and  shall,  from  thm 
to  time,  for  ever  afterwards,  pay,  apply,  and  dispose  of  the 
yearly  income,  dividends,  interest,  and  produce  of  the  said  re- 
sidue of  my  personal  estate,  upon  the  trusts,  and  to  and  for  the 
uses,  intents,  and  purposes  hereinafter  mentioned,  (that  is  to 
say)  tliat  they  my  said  trustees^  or  the  survivors  of  thea^  and 
their  successors;  do  and  shall,  yearly  and  every  yeafs  for  ever 
afterwards;  out  of  the  said  divideads,  interest,  aud  produce  of 
the  said  residue  of  my  personal  estate,  pay,  or  cause  to  be  paid, 
by  even  and  eaual  Iialf  yearly  payments,  (to  wit)  at  tbe  feaats  rf 
tlie  Annunciation  of  the  Blessed  Virgin  Mar^,  and  St.  Michad 
the  Archangel,  in  every  year,  unto  n  proper  schoolmaster^  for  A^ 
time  being,  (to  be  nominated  and  appointed  by  my  saUl  tmslees, 
or  the  major  part  of  them,or  their  successors)  the  sum  of  «£l2, 
clear  of  all  taxes,  charges,  and  deduction^  the  first  payment  of 

''  which  to  be  made  upon  such  of  the  said  days  as  shall  first  and 
next  happen  after  the  placing  of  the  said  residue  of  my  said 
personal  estate  out  at  interest  as  aforesaid,  for  the  teaching  and 
instructing  all  and  singular  the  children  of  Ravenstone  aforesaid, 
for  the  time  being,  to  read,  write,  cast  accounts,  and  say  their 
catechism f  at  some  proper  convenient  place  in  Ravetistone  afore- 
said, which  I  earnestly  recommend  to  the  said  Earl  of  fVinchet' 
sea  to  appoint  for  that  purpose,  not  doubting  his  inelinatioB  Io 
do  any  thing  in  his  power  to  further  my  intentions  in  this  matter: 
and  also  that  they,  qiy  said  trustees,  or  the  survivors;  of  them, 
or  their  successors,  do  and  shall,  yearly  and  every  year,  out  oJf 
the  said  dividends,  interest,  profit  and  proceeds  of  the  said  re- 
sidue of  my  said  personal  estate,  lay  out  and  expend  the  sum  of 
tz&enty  shillings  in  the  purchase  of  such  books  as  they  shall  think 
proper  for  Uie  use  of  the  children  of  the  said  school ;  and  also 
that  they,  my  said  trustees,  or  the  survivors  of  tbem,  or  their 
successors,  shall  yearly  and  for  every  year,  for  ever,  apply  the 
surplus  of  the  said  dividends,  interest,  profit,  and  proceeds  of 
the  said  residue  of  my  said  personal  estate,  {if  any  there  shall 

"  if, 
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^  be,  a(W  sQch  payment  as  aforesaid)  in  the  chathin^  and  pUi tiff g 
''  out  apprentices  to  am  trade,^  business,  or  occupation  that  shau 
''  be  thought  proper  for  them,  tiro  children  of  the  parish  of  Ra-^ 
^  tenitone  aforesaid,  and  one  child  of  the  parish  of  Little  Wool* 
^  stone  aforesaid :  and  he  directed  that  his  said  trustees,  or  thU 
^  major  part  of  them,  should  meet  at  least  once  a  year  at  Raven* 
^  stone  aforesaid,  and  inspect  into  the  management  of  the  said 

school,  and  settle  and  audit  the  accounts  of  the  said  charity; 

and  appointed  the  defendants,  H.  Deritig,  and  G.  Pitt  Hurst, 

executors  of  his  will.'* 

The  testator  died  the  15  th  of  October,  1785,  possessed  of  a 
considerable  personal  estate,  without  leaving  any  wife  or  children^ 
or  Bnj  other  next  of  kin  than  the  defendant,  Mrs.  Chapman,  his 
only  surviving  sister,  and  dehndw[ii  Richard  Daniel,  his  nephew^ 
him  surviving. 

The  information  prayed  that  the  charitable  bequests  might  be 
established;  and  that,  after  taking  the  usual  account  of  testator's 
assets,  the  residue  or  clear  surplus  of  the  personal  estate  and 
effects  might  be  ascertained  and  paid  to  die  defendants  the  trustees^ 
fo  be  by  them  invested  and  placed  out  at  interest  upon  government 
secMties,  in  dieir  names;  and  that  the  dividends^  or  anndal  iiv^ 
eoBie  thereof  might  be  from  time  to  time  for  ever  applied  for  the 
charitable  purposes  mentioned  in  tbe  testator's  will ;  and  in  case  it 
should  appear  that  such  dividends  or  annual  income  should  be 
■RMW  than  sufficient  to  pay  the  annual  allowance  of  «£l2  to  a 
iehe<rfnaster,  and  the  yearly  sum  of  £05.  for  the  purchase  of  books 
for  die  tae  of  the  said  school,  and  the  expences  of  cloathing  and 
providing  apprentice  fees  for  such  three  boys  as  aforesaid  every 
year,  then  that  the  aforesaid  charity  might  be  extended  and  en* 
iirged  in  sach  manner  as  the  Court  might  think  proper,  and  that 
fkm  whole  of  the  interest  or  annual  income  of  the  whole  residue 
and  clear  surplus  of  the  said  testator's  personal  estate  and  effects 
alight  be  applied  according  to  the  directions  of  the  testator's  will, 
or  as  near  thereto  as  the  nature  of  the  case  and  the  circumstances 
Would  admit  of. 

Hie  def^dant,  Richard  Daniel,  one  of  the  next  of  kin,  insbited 
diat  the  surplus  of  the  testator's  estate  and  effects  was  much  more 
tfiaii  sufficient  to  answer  all  the  charitable  purposes,  and  that  a 
considerable  part  of  the  residue  consisted  of  mortgages,  or  some 
^ther  real  securities;  and  that  so  far  as  the  gift  or  disposition  of 
the  said  residue  related  to  such  securities  the  same  ought  to  be  de- 
dared  void ;  and  submitted  whether,  as  one  of  the  next  of  kin,  he 
Was  not  entitled  to  a  distributive  share  of  such  residue. 

The  defendant,  Mrs.  Chapman,  the  other  next  of  kin,  dis^' 
dttimed  having  any  interest  in  the  residue,  being  desirous  that  the 
charitable  bequests  should  be  established. 

The  executors  admitted  that  the  residue  of  the  personal  estate 
was  of  a  considerable  amount,  and  that  a  part  thereof  consisted  of 
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two  mortgage  securities,  viz*  £^QO  urhich- had  been  paid  in  ^e 
the  testator's  death,  and  ^2,000  still  outstanding. 

Tlie  trustees  submitted,  that  as  there  was  much  more  than  suf- 
ficient to  answer  the  precise  number  of  objects  specified  in  die 
will,  the  charity  oi^t  to  be  extended. 

The  cause  came  on  to  be  heard  the  9Qx\\  of  June^  1 790,  when 
it  was  referred  to  the  Master,  to  take  the  usual  accounts,  and  to 
state  what  the  testator's  personal  estate  consisted  of. 

Subsequent  to  the  decree,  and  previous  to  the  Master's  report, 
the  defendant,  Mrs.  Chapfnan,  assigned  all  her  interest  hi  the 
mortgages,  and  the  residue  of  the  testator's  estate,  to  the  trustees, 
for  the  benefit  of  the  charity. 

In  consequence  of  such  assignment  a  supplemental  information 
was  filed,  and  the  cause  came  on  again  the  30th  of  Naoember^ 

1791. 

Two  questions  were  made:  1st.  Wliether  the  bequest  of  the:re- 
sidue,  so  far  as  it  related  to  the  real  securities,  was  not  void^  as 
being  within  the  statute  of  Mortmain : 

2dly.  Whether  the  surplus,  beyond  what  was  sufficient  to  answer 
the  charitable  purposes  of  the  testator,  should  not  go  to  the  neit 
of  kin,  or  whether  the  court  should  not  consider  the  whole  as  dis- 
posed of  by  the  testator,  from  the  next  of  kin,  and  be  at  libcrlj 
to  extend  the  charity,  by  enlarging  the  number  of  objects. 

Mr.  Seltvyn  and  Mr.  Stanley ^  in  support  of  the  informatioa 
contended,  that  however  the  bequest,  so  far  as  it  related  to  the  red 
$ecurities  comprised  in  the  residue,  might  be  void,  yet,  in  order  to 
support  the  intention  of  the  testator,  and  to  effectuate  the  clian^ 
able  bequest  as  much  as  possible,  the  Court,  as  in  former  ia« 
stances,  ought  to  marshal  or  arrame  the  testato/s  atseU^  that 
there  is  a  distinction  between  a  specific  bequest  of  a  mortgagt  le- 
curity,  and  a  residue  including  such  a  security,  that  in  the  latter 
the  Court  has  been  favourably  inclined  in  support  of  the  charitj, 
and  has  accordingly  directed  an  equitable  arrangement  of  the  assets. 
Attorney-General  \,  Graves,  Amb.  155.  As  to  the  meaning  Cjf 
real  security,  they  cited  the  Attorney-General  v.  Bowles,  2  Ves. 
547. 

2dly.  As  to  the  surplus,  it  was  insisted,  that  the  Tsohole  resUue 
was  meant  and  intended  to  be  disposed  of  by  the  testator  in  cha- 
ritable purposes,  that  the  number  of  die  objects  might  be  increased 
under  the  directions  of  the  Court,  as  in  Attorney-General  v.  John" 
son,  Amb.  190.  Attorney  General  v.  Sparks,  ibid.  201,  the 
Court  vrill  give  effect  to  the  whole  beoucst.  Attomey-Gmerah. 
Iloare,  cited  in  Attorney-General  v.  Green,  (ante,  vol.  ii.  p.  495.) 
If  the  property  increases,  the  number  of  objects  may  be  increased, 
and  the  whole  applied.  In  Thetford  School,  8  Co.  130.  2  Venu 
397  >  the  charities  were  augmented  in  proportion  to  the  improved 
value  of  the  estate. 

Mr. 
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>  Mitford  and  Mr.  Richards^  for  the  next  of  kin,  insisted 
ich  part  of  the  residue  as  consisted  of  tlie  mortgage  security 
not  take  effect.  Aiiorney-General  v.  Martin^  which  first 
in  the  6th  March,  1769,  and  was  heard  at  the  Rolls.  "  Mrs. 
rtin,  by  her  will,  gave  all  the  residue  of  her  monies,  govem- 
t  securities,  household  goods,  and  other  personal  estates 
tsoever,  after  payment  of  her  debts  and  legacies,  to  her 
tutors,  upon  trust,  to  dispose  thereof  for  such  charities  as 
'  or  the  survivors  of  them  should  think  proper,  and  then  gave, 
ler  will  and  codicil,  several  legacies."  An  information  was 
>r  an  account  of  the  personal  estate,  and  the  application  of 
lidue  to  charitable  purposes.  The  next  of  kin  disputed  the 
It  of  the  residue,  and  it  was  insisted  that  part  of  it  consisted 
I  securities.  The  usual  account  was  directed,  and  it  was 
d  by  the  decree,  that  the  Master  should  particularly  state, 
ar  any,  and  what  part  of  the  testator's  personal  estate  was- 
id  in  any,  and  what  securities.  The  cause  cauie  on  cigain 
darch,  1776,  when  it  was  declared,  that  such  part  of  the 
al  estate  as  arose  from  mortgages,  or  other  real  securities 
ecifically  bequeathed,  was  applicable  to  the  payment  of  debts 
^acies,  except  those  given  to  the  charities,  and  that  the  re* 
consisting  of  the  other  parts  of  the  ]|^ersonal  estate,  should 
ilied  to  the  charitable  purposes,  accTording  to  the  will,  ^c." 
Buse  was  appealed  from  to  the  present  Chancellor,  who  re- 
die  decree,  refusing  to  marshal  the  a^set^,  and  declared  that 
tdlc  belonged  to  the  next  of  kin,  affer  deducting  a  certain 
•fiort  for  costs.  So  in  Middleton  v,  Spiccr,  WmNovember, 
no  difference  whether  a  particular  or  general  bequest  of  the 
al  estate,  part  of  which  consisted  of  money  due  upon  mort- 
HiMf  real  security. 

to  the  surplus,  they  insisted  that,  ad  there  was  much  more 
mfficient  to  answer  the  charitable  purposes,  the  residue, 
be  charities  were  provided  for,  must  fall  to  the  next  of  kin, 
gb  the  Court  hat,  in  former  instances,  as  in  tlie  above  cited 
of  the  Attorney-General  v.  Johnson,  Attorney-General  v. 
s,  and  the  Attorney-General  v.  Green,  augmented  the  cha- 
t  objects  as  the  income  of  the  estates  has  increased,  yet  it 
j%  extend  the  charities  further  than  the  testator  has  mtended 
where  the  information  15  for  a  new  establishment,  as  upon 
resent  occasion.  The  true  question  here  is,  whether  tlie 
»r  meant  to  dispose  of  the  whole  of  his  personal  estate,  sup- 
;  the  fund  to  be  more  than  sufficient  for  the  charitable  pur- 
or  whether  it  shall  not  go  to  the  next  of  kin.  So  in  tlie 
tty-Geneial  v.  Bishop  of'  Oxford,  (ante,  vol.  i.  p.  444.  n.) 
xt  of  kin  insisted  upon  the  surplus  beyond  what  might  be  suf- 
io  build  the  church. 

to  the  charity  for  putting  out  apprentices,  suppose  the  fund 
mounted  to  ^t'lOO^OOO,  or  any  very  considerable  sum,  the 

Court 
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CSourt  would  not  be  at  liberty  to  expend  the  whole  of  that  fund 
in  apprentice  fees :  it  roust  then  go  to  the  next  of  idn ;  it  is  tantar 
mount  to  say^  '^  I  give  so  much  out  of  the  retidue  as  will  be  suf- 
**  ficient  for  such  charitable  purposes."  In  such  a  case  the  fund 
cannot  be  applied  cy  pres :  if  too  large,  the  surplus  ultra  the  ap- 
plication of  the  testatpr's  express  boun^  must  fall  to  the  next  of 
kin.  As  to  the  doctrine  of  cy  pres,  that  can  only  take  place  wliefe 
the  whole  fund  is  absolutely  given  away  from  the  next  of  kin,  and 
even  then  the  Court  does  not  readilv  adopt  it ;  it  was  rejected  in 
the  Attorney-General  v.  Bishop  of  Oxford^  for  in  that  cas^  die 
Court  woufd  not  comply  with  the  o£fer  of  the  Bishop  to  repair; 
the  intent  must  be  complied  widi  in  toto,  or  not  at  alL  The 
testator  there  meant  to  build  and  not  repair :  a  new  chiirch  was 
the  object  of  the  testator's  intention. 

The  Court  should  xefer  it  to  the  Master,  to  state  what  the  suit* 
plus  is^  before  the  point  is  decided  as  to  the  application  of  it. 

Master  of  the  Rolls. — ^The  question  is,  whether  the  whole  sur- 
plus of  this  personal  estate  is  not  intended  to  go  to  the  charitabk 
purposes  mentioned  in  the  will,  though  more  than  sufficient  to  an- 
awer  the  exact  number  of  objects  there  specified.  The  real  intcn* 
tion  of  the  testator  is  perfectly  clear,  that  he  meant  to  fpre  the 
fphole  surplus.  It  \m  oeen  md,  that  the  distinctioo  la,  that 
where  there  is  a  definite  otgect,  and  that  cannot  take  place,  Ae 
Court  will  not  look  for  another  object,  but  let  the  pnpperty  go  to 
the  next  of  kin,  or  the  heir  at  law;  as  in  the  Aiionuy^mffal^s 
Bishop  of  Oxford,  the  only  object  the  teatntor  had  in  view  wis  die 
huUding  a  chirch,  or  in  &ct,  creating  a  pillar  of  vanity^  that  waa 
hi^  sole  idea,  and  nothing  short  of  that  could  answer  hila  iptenUooi, 
and  therefore  the  object  must  be  effectuated  in  toto,  or  thapropcrtj 
iidl  to  the  next  of  kin.  So  in  the  Attomey'-General  v.  Uomlimg, 
(ante,  vol.  ii.  p.  4€8.)  where  Mr.  Justice  Buller  seema  to.  have 
gone  to  a  great  extent  (a),  and  as  far  as  the  case  would  wdl  war- 
rant him,  it  was  held  that  the  testator  had  no  gen&rat  iwUaiixM 
beyoi)d  that  specified  in  his  will,  and  consequently  that  tli^  beqoest 
must  be  confined  to  the  precise  object,  and  not  beyond  it ;  but 
wherever  ^e  intention  has  been  to  dispose  of  the  whole  property  to 
certain  purposes,  as  in  the  early  case  of  Thetford  inhMl,  and 
numerous  subsequent  authorities,  the  whole  has  been  applied :  the 
intention  has  been  considered  as  such,  and  it  has  been  only  infierred 
that  the  testatpr  h;^  been  mistaken  merely  as  to  Uie  quantum*  It 
has  been  obseryed,  as  ^  strong  mark  of  his  mtention,  that  by  {pving 
the  apprentice  fees  to  three  objects  he  has  marked  out  the  umits  of 
his  bouqty,  and  that  the  ,connning  it  to  that  number  will  be  s 
sufficient  compliancfs  with  bis  intention ;  but,  according  to  ths 
i|isposition  of  this  residue,  his  intention  could  not  be  IwUed  ta 


(a)  See  tl^  obKryatioiu  upon  Uiii  in  CA^moa  v.  Browup  6  Ves.  410. 


ibf(^ 


IN  THE  High  CoutiT  of  Chancbhy. 

Hiree  boys,  and  if  it  would  pay  tnore,  the  testator  has  shewn  an 
hitent  that  the  snrpliis  beyond  that  must  be  applied  hi  the  same 
MBitner ;  therefore  I  am  of  opinion  it  must  be  applied  to  the  cha* 
rilable  purposes  mentioned  in  the  will :  perhaps  it  may  net  turn 
oat  to  be  much  more  than  sufficient,  but  if  it  sliould,  the  next 
of  kill  may  then  come  to  the  Court,  as  in  other  cases,  where  there 
has  been  an  increase  of  rents  and  profits. 

As  to  the  point  of  the  mortgage  securities  being  comprised  in 
ike  residue,  whether  th^y  shall  pass,  or  rateably  bear  the  burthert 
knposed  upon  the  personal  estate^  there  is  a  direct  authority  in 
point,  of  the  Jitorjiey-General  v.  Caldwell,  (Amb.  635,)  where 
it  is  taken  for  granted  they  shall  not  pass,  either  as  an  absolute 
gift,  or  as  included  in  a  residue,  but  that  the  Court  will  throw  the 
whole  burthen  upon  that  part  of  which  tlie  charity  cannot  avail 
itself.  In  the  Attornet^General  v.  Meyrick,  2  Ve^.  44.  a  direct 
gift  of  a  mortgage  was  held  void,  and  as  to  the  residue,  I  cannot 
recognize  the  distinction  which  has  been  attempted  to  be  luid  down 
between  a  specific  gift  of  a  mortgage,  and  where  it  is  comprised  in 
the  residue ;  in  both  instances  it  is  an  interest  in  land ;  and  nothing, 
Uiat  in  llie  least  degree  partakes  of  realh/,  can  nozc  pass  under  the 
statute  of  Mortmain,  Middleton  v.  Spicer,  perfectly  coincides 
with  my  opinion.  A  charity  cannot  take  such  an  interest  either 
drectly  or  iitdirectly,  but  it  must  go  in  favour  of  the  parties  legally 
ifititled  tb  the  benefit  of  it. 

Iir  the  original  cause.-^  Declare  that  the  debts,  legacies,  and 
coals  of  the  original  suit  (except  so  far  as  such  costs  relate  to  any 
proceedings  to  be  had  respecting  the  charities  in  question,  under 
die  direction  hereinafter  given  for  regulating  the  same)  ought  to  be 
paid  out  of  the  testator's  general  personal  estate,  and  out  of 
fk/t  monies  secured  upon  mortage,  or  odier  real  secmrities^  pro 
rma  (ay  I 

Declare,  that  the  surplus  of  the  personal  estate,  exclusive  of 
Meh  part  thereof  as  shall  appear  to  have  been  secured  by  mortgage 
(after  payment  of  part  of  the  debts,  ^c.  before  mentioned)  be  ap-^ 
plied  £or  die -several  charitable  purposes  mentioned  in  the  testator's 
willy  and  the  surplus  be  retained  by  or  paid  to  the  trustees,  for  the 
atvbral  charitable  intents  and  purposes  therein  mentioned,  and  that 
a  aelieme  be  laid  before  the  Master  for  the  application  of  die  cha- 
ritable funds  given  by  die  will : 


d^ 


(a)  The  nile  laid  down  in  the  pre* 
cent  case,  as  to  the  application  of  the 
respective  fandti  to  tiie  debtaand  other 
charges,  according  to  Uie  propoiiion 
those  Ainds  bear  to  each  oUier,  has 
always  been-  foUoWed  since.  Hawse 
V.  Ckt^moHf  4  Ves.  549.  Pake  v.  The 
Archbishop  qf  Canterbury,  i4Vcs.37.J. 
i'urlis  y.  HuUo7i,  ib.  510.  That  tlie 
court  wUl  not  marshal  asseti^  in  favour 


of  a  charity,  vide  The  AUomey-Cenf* 
ral  V.  Tyndall,  2  Eden,  207.  Bldf-ea 
V.  Horriaon,  1  Cox,  180,  Makeham  v. 
Hooper,  post,  -vol.  iv.  153.  Upon  thfe 
cji  pres  doclrinr,  vide  Moggrldf^e  v* 
TliackweU,  post,  517;  aii<i  as  to  build- 
ing iipon  land  already  in  mortinaiu,  sec 
the  Editor's  note  to  Aitorncy-iientral 
V.  Tyndall,  cit.  sup.  and  the  Attorney' 
General  v.  Nash,  post,  558. 

Declare, 


1791. 


Attorhby- 

GsNERAt 
t. 

l^rl  of 
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Earl  of 

WUICHBLSEA. 


Declare^  that  one  moietj  of  so  much  of  the  personal  estlite  u 
shall  have  arisen  from  mortgages  or  any  other  real  securitit^,  (after 
payment  of  debts)  doth  belong  to  JR.  Daniel^  one  of  the  next  of 
kin,  and  the  same  to  be  paid  to  him  accordingly,  and  the  other 
moiety  to  the  other  defendant  Elizabeth  Chapman^  as  the  repre* 
sentative  of  the  other  next  of  kin ;  and  as  to  the  supplemental  bill, 
declare,  that  the  deed  of  trust,  of  the  10th  of  December^  1790, 
ought  to  be  established  and  carried  into  execution,  and  all  parties 
paid  their  costs,  and  that  such  part  of  the  testator's  estate  as  would 
have  belonged,  according  to  the  declaration  made  in  the  original 
cause,  to  Elizabeth  Chapman,  must  be  applied  to  the  charitable 
purposes  mentioned  in  the  testator's  will,  and  that  the  same  ought 
to  be  paid  to  or  claimed  by  the  defendants,  the  trustees  for  such 
purposes,  and  all  pities  to  apply  to  tlie  Court  as  occasion  ma^ 
require. 


RoIIty 
1st  Deember* 

Legacy  to  a  feme 
cover^  **  her  re- 
ceipt to  be  a  sof* 
ficient  discharge 
to  tlie  execators," 
is  equivalent 
with  sayingy "  to 
her  sole  and  sepa- 
rate juc" 


[  3S2  ] 


Leb  v.  Pbieaux. 

^I^HE  petition  of  Sophia  Lee,  the  wife  of  Ricliard  Lee,  a  baok- 
-^  nipt,  prayed,  that  the  sum  of  ,£296.  95.  cash  in  the  Bank, 
standing  in  the  name  of  the  Accountant-General,  being  the  interest 
and  dividends  of  ,£1,221. 65.  Bank  Stock,  which  had  accrued  since 
the  death  of  Jemima  fVilson  (formerly  Price),  might  be  paid  to  the 
petitioner,  to  and  for  her  own  separate  use  and  benefit,  independ- 
ent of  her  husband,  the  plaintiff  in  the  cause ;  and  that  the  future 
interest  and  dividends  to  accrue,  due  on  the  said  ,£1,221.  6s,  Bank 
Stock,  might  be  paid  to  the  petitioner  for  and  during  her  life,  and 
for  her  own  separate  use  and  benefit,  pursuaqt  to  the  will  of  Car 
tharine  Price  the  younger. 

It  stated  (inter  alia)  the  clause  in  tlie  will  of  Catharine  Pric€ 
the  younger,  deceased  (upon  which  the  question  arose),  dated 
^2th  May,  1782,  in  the  words  following:    ''  Whereas  I  am,  upon 

the  death  of  Jemima  Pricey  widow  of  my  late  uncle,  JJ.  Price, 
*^  deceased,  entitled  to  ,£l,22I.  65.  Bank  Stock,  now  standing 
'^  in  the  name  of  the  Accountant-General,  in  trust,  in  the  cause 
*'  of  Price  and  others  v.  Bedford  and  others ;  now  I  do  hereby 
'^  give  and  bequeath  unto  £.  Prieau<r,  her  executors  and  admini- 
*^  strators,  all  the  said  Bank  Stock,  and  all  my  right,  title,  and 
''  interest  to  and  in  the  same,  in  trust,  that  she  the  said  E.  Prieaux, 
**  her  executors,  &c.  do  and  shall  regularly  pay  out  of  the  yearly 
*^  interest  and  dividends  of  such  Bank  Stock  unto  Ann  Hiu, 
"  widow,  a  clear  annuity  of  ,£10,  by  equal  half-yearly  payments, 
^*  during  the  lii'e  of  tlie  said  Ann  Hill;  and  further,  my  will  and 

intention  is,  that  my  said  trustee^  her  executors,  8cc.  do  pay 

"  uuto 
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'^  unto  Sophia  Lee  all  the  overplus  of  the  yearly  interest  and  divi-  I791* 

*'  dends  of  the  said  Bank  Stock ;  and  after  tlie  death  of  the  said  wv^ 

*'  jinn  Hilly  my  will  is,  that  the  said  annuity  of  £  10  a-year  do  ^■* 

^^  cease,  and  that  the  whole  yearly  dividends  of  the  said  Bank       p&ibaux. 

''  Stock  be  then  paid  to  the  said  Sophia  Lee  during  her  life,  and 

^'  that  my  said  tnistee,  her  executors,  &c.  shall  not  be  troubled  to 

**  see  to  the  application  of  any  sum  or  sums  paid  to  the  said 

**  Ann  Hill  and  Sophia  Lee,  but  their  receipts  in  tcriting  respec- 

"  tively  shall  be  a  sufficient  discharge  to  my  said  trustee,  her  exe- 

''  cutors,  &c.  for  the  sum  or  sums  so  to  be  paid  as  aforesaid ;  and 

"  from  and  immediately  after  the  death  of  Sophia  LeCy  I  give  the 

^<  said  £1,^21.  6s,  to  such  the  children  of  Sophia  I^e  as  shall  then 

<'  be  living,  to  be  divided  between  them,  share  and  share  alike,  and 

"  she  appointed  JS.  Prieaux  sole  executrix." 

When  the  petition  first  came  on,  his  Honour  ordered  it  (o 
stand  over,  tba(  the  assignees  of  Richard  Lee,  the  bankrupt,  might 
appear* 

Master  of  the  Rolls. — When  this  petition  first  came  on,  it  was 
considered  as  a  matter  of  course,  and  that  although  the  words, 
**  notwithstanding  her  coverture,"  were  omitted,  and  no  notice 
of  the  coverture,  so  as  to  bar  the  husband,  yet  diat  the  other  ex- 
pression was  sufficient  to  entitle  the  wife  to  this  money. 

Having  entertained  some  doubts  about  it,  I  ordered  the  peti*        r  383  } 
Cion  to  stand  over  for  the  assignees  of  the  husband  (he  being  a 
)[>ankrupt,  to  ipake  their  claim. 

Upon  the  part  of  the  petitioner,  it  was  argued,  that  it  was  com* 
petent  to  give  a  married  woman  the  same  absolute  interest  in  per* 
sonal  property  as  she  might  have  had  if  a  feme  sole,  llie  first 
case  upon  the  subject  is  Harvey  v.  Harvey,  1  P.  W.  127;  and 
there  Lord  Chancellor  Cowper  entertained  a  doubt  whether  a 
married  woman,  though  she  might  be  competent,^  eould  take  sudl 
a  separate  interest  without  the  intervention :  of  triistees,  and  whe- 
ther the  liagal  estate  deVolvihg  upon  the  husbanif,  the  Court  coulitt 
make  bifai  a  trustee  for  'the  wife.  But  in  Rennet  y.  Davits, 
%  P.  W.  Sl6,  that  doubt  was  done  away.  Another  case  wds 
cited  by  Mr.  Selwyn,  Woodman  v.  Horsley,  MS.  11th  February, 
1783,  there  the  words  were,  ^' the  wife's  receipt  shall  be  a^uffi- 
'^  cient  discharge,  notwithstanding  her  coverture^*  and,  though 
Jate  in  the  day,  a  question  was  made  as  to  the  operation  of  those 
words;  the  bill  was  brought  by  the  assignees  and  dismissed,  but 
.without  costs,  as  Lord  Cowper  had  entertained  some  doubts  upon 
the  point  in  Harvey  v.  Harvey,  and  the  bill  had  been  filed  upon 
the  mistaken  opinion  of  counsel. 

The  only  question  now  is,  whether  the  words  in  this  will  are 
sufiicient  to  shew  that  the  testator  meant  to  give   an   absolute 
power  to  the  wife,  independent  of  the  husband,  to  receive  tlie 
fuoney ;  for  it  wau)  argued,  that  it  is  iuci^mbcnt  upon  tiic  peti- 
tioner's 
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1791*         tionei's  couBsel  to  satisfy  the  Court  that  snch  was  the  mtent. 

wvw  There  is  no  case  in  which  words  of  this  sort  have  been  decided 

X^BK  upon  one  way  or  the  other.    i\s  to  Darley  v.  Dariey^  3  Atk.  399, 

Ymv^Mx  ^^  decision  was  directly  the  reverse.  The  date  of  the  decree  is 
December  Oth,  1746,  Beg.  lib.  A.  p.  263.;  the  cause  was  heard 
upon  the  original  and  supplemental  bills,  the  latter  of  which 
charges, ''  that  the  plaintiff's  father  was  a  man  of  no  substance, 
and  incapable  of  maintaining  himself^  which  made  the  plaintiff's 
grandfather  averse  to  the  match,  but  he  afterwards  consented, 
upon  the  plaintiff's  father  assuring  him  that  he  woold  not  inter- 
meddle with  any  part  of  the  estate  or  effects  he  should,  after  the 
marriage,  think  fit  to  convey,  but  that  the  wife  should  have  the 
sole  power  of  disposing  thereof  by  will,  or  any  other  mode  of 
appointment:  that  the  plaintiff's  gi;^ndfather  being  possessed  of 
[  384  ]  the  term  of  one  thousand  years  in  certain  premises  in  the  bill  men- 
tioned, did  by  indenture,  dated  30th  October,  1708,  ntade  between 
himself  and  plaintiff's  mothevy  though  a  feme  covert,  in  consider- 
ation of  natural  love  and  affection,  and  her  livelihood  and  future 
support,  assign  a  moiety  of  such  term  to  the  mother,  her  execu- 
tors, &c.  to  hold  from  his  decease.  Upon  the  death  of  tbe  grand* 
father  the  plaintiff's  father  had  acknowledged  that  he  had  given 
the  mother  power  to  make  a  will,  and  particularly  that  the  falbsr 
had  by  an  instrument  in  writing,  £2d  Aprils  1711,  promised  to 
pay  £200  to  such  person  as  she  should  by  vrill  appoint,  and  upon 
1st  Augustf  1715,  he  bad  also  given  her  a  power  to  devise  ^1,000 
as  she  might  think  fit,  and  had  subjected  himself  to  pay  tbe  same ; 
upon  the  26th  Junep  1738,  the  mother  made  her  will,  and  gave, 
in  pursuance  of  her  power,  to  the  plaintiff,  the  moiety  of  the 
foresaid  term,  and  the  respective  snms  of  £200  and  ^1,000« 
That  the  plaintiff  delivered  tbe  will  to  the  defendant,  J»  Darley, 
to  shew  to  his  father,  which  he  did,  Wl  that  the  fiuther,  baviDg  con- 
pdered  the  said  pro^iiioB  as  quite  sufficient,  left  the  plainttf  only 
Is:  In  a  bill  filed  q;aMiBt  tha  iatber  in  his  lafb-tinie,  the  father 
had  adnutted  by  his  answ^,  that  he  had  been  informed  thai  Ibt 
inother  had  made  such  n  wUI,  but  sobmitted  whether  abe  l«d  a 
power  to  do  so  without  his  consent,  but  it  did  appear  diat  ke  had 
inade  some  agreement  that  she  should  have  a  separate  estate.  The 
•on,  J.  Darhy,  by  his  answer,  afterwards  insisted  that  diere  never 
was  any  formal  power  del^ated  to  her  by  the  fatlwr,  except  t^ 
letter  m  the  year  1715,  and  that  if  such  letter  was  to  be  consi* 
dered  as  giving  her  such  a  power  with  respect  to  the  £200  and 
£1,000,  that  the  same  ought  not  to  be  executed,  as  tbe  fiither, 
subsequent  thereto,  executed  a  bond  in  full  dischaige,  by  way  of 
dcfeazance  of  any  such  instrument,  and  completely  annulled  the 
other  power.  By  the  decree,  tbe  original  and  supplemental  bills, 
as  far  as  the  same  related  to  the  moiety  of  the  term  mentioned  in  tlie 
paper  22d  Jpril,  1715,  and  the  £1,000,  in  the  letter  of  tlie  Qth 
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JnguH,  1715,  and  the  £200  in  the  instniment  of  £2d  Jpril^  1715, 
were  dismissed. 

Such  a  case,  had  it  been  correctly  stated  in  Atkyns,  might  have 
deserved  consideration,  but  as  it  stands,  is  of  no  authority ;  and 
therefore,  without  resorting  to  cases,  the  point  must  solely  depend 
upon  the  construction  of  the  words  used  by  this  testatrix,  and  whe- 
ther they  are  competent  to  give  the  petitioner  a  separate  interest  in 
this  money :  Upon  the  most  matiure  consideration,  I  am  of  opinion 
that  they  are  sufficient  for  that  purpose.  The  law  undoubtedly 
gives  all  to  the  husband,  unless  something  is  done  to  prevent  it 
from  so  doing. 

In  this  case,  two  women  \vere  the  objects  of  the  testatrix's 
bounty,  the  one  a  widow,  the  otlier  a  married  woman ;  and  with 
respect  to  the  widow,  she  might  have  used  these  words  as  a 
caution  against  any  future  husband  having  a  right  to  the  mo- 
ney; and  as  it  has  been  contended,  these  words  must  have 
their  meaning ;  and  without  giving  them  such  a  one  as  has  been 
insisted  upon  in  favour  of  the  petitioner,  they  would  be  mere  siir- 
pkisage. 

The  testatrix  might  probably  insert  these  werds,  ^  her  re* 
**  ceipt  should  be  a  sufficient  discbarge,'' — ia  eonsideratiotr  OT 
jthe  petitioner  being  a  married  woman,  and  the  party  was  in 
tbat  situation,  that  she  could  not  otherwise  have  been  anthoriaed' 
so  to  do :  if  these  words  have  not  that  meaning,  she  might  as 
irell  have  omitted  them.  Therefore  I  am  of  opinion,  that  there 
is  a  clear  intent  to  be  collected  from  the  words  of  this  clause,, 
ifaat  the  testa^x  meant  that  Mrsi  Lee,  though  a  married  we- 
man,  should  have  the  powier  to  give  a  discharge,  so  a»  to  bar  her 
liiisband. 

The  assignees  must  have  insisted  that  the  words  conkl  not  have 
had  the  effect  intended  by  them ;  and  as  to  the  argomenl,  it  is 
going  out  of  tfaiS  9rill,  as  the  parly  was  certainly  ctpaMe  ef  be^^ 
ing  made  a  fefn(S  sole;  and  though  the  -  testator-  has  not  by  the 
fornser  words  of  the  gift  put  her  into  that  stttiation^,  yet  by  the 
latter  clause  she  has  eontroaled  the  law,  bywords  tantamoant  tiy 
Sirring,  Wbiotber  under  coverture  or  otherwise,  her  receipt  shall  be 
ja  snfficietU  discharge. 

No  assignments  couM  have  been  made ;  for  how  ceiild  the 
wife,  with  a»y  propriety,  have  given  her  discharge  te  the  as^ 
sigoees(a)? 


1791. 


,  (a)  The  dpotruMs  a»  tn  wliat  cxprea^ 
sions  vriil  be  lu)lden  sufficient  to  con* 
^titntcik  trust  of  property  for  the  se- 
{Mirale  use  ef  a  feme  covert^  lire  well 
collected  and  arranged  by  Mr.  Ciajtctfy^ 
Tr.  41.  In  Dix9n  ▼.  Olmms^  t  Cox, 
414,  a  bequest  to  a  married  woman, 
<'  whenever  qlie  shall  demand  or  re<>iHre 
^  sao^c/'  In  Jlartle^  v*  Uurle,  ^  Yes. 


$45>  a  bravest  in  trast  '^  to  pay  the  aB« 
Bual  prodnce  iqjLo  her  proper  hands/' 
In  Adamson  v.  ArmUage^  Coop.  Cli. 
Rep.  98S.  a  legacy  to  be  vested  in 
ttiistees,  ''tbeiocome  arising  thcrefroft 
to  be  for  her  sole  use  and  benefit.*' 
In  Ex  jHLrte  ^yray,  1  Mad.  Rep«  199. 
a  settlemefH ''  for  her  own  use  and  be- 
nefit^'' have  all  been  construed  gifts  to 

her 


LiB£ 

Pbikaux. 
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h^r  sf  parate  use ;  and  in  Jehie$  v. 
Lockhurt^  cited  5  Vet.  5S().  and  1  Mad. 
Kep.  207.  the  lamc  construction  was 

1>at  upon  a  disposition  to  a  wife  for 
ler  own  use.  But  a  mere  bequest  to 
hfr  for  life,  will  not  have  tliat  effect, 
Broum  v.  ciarkp  3  Vcs.  166.    Lamb  v. 


JdUnes^  5  Ves.  517.  Jaeoba,  ▼.  Amndi^ 
1  Mad.  Uep.  576,  n.  As  to  the  doct* 
rioe  of  a  Court  of  equity  in  holding  the 
husband  a  trustee  for  the  wife.  Vide 
liich  V.  Cockel^  9  Ves*  369.  Pmrker  t. 
Jiroake,  ib.  ^B5. 


[386  ] 

Lincoln's-Inn 
Hall,  6th /)€c. 

Where  defend- 
ants are  beyond 
thejarisdiGtion 
of  the  Court, 
•errice  of  the 
•nbpcum  on  their 
dcHL  in  conrt 
cannot  be  allow- 
ed to  1^  deemed 
goodsenricey 
vioni^  they 
have  by  that 
derk  10  court 
filed  a  bUl  lelap 
tiTe  to  the  Mine 
Sttbject. 


Bond  v.  The  Duke  of  Newcastle. 

1^'R.  Cox  moved,  that  under  the  circtimstances  of  this  case, 
,  -*-  service  of  the  subpoena  in  this  cause,  upon  the  clerk  in  court 
for  the  plaintiffs  In  the  cause  of  St,  George  against  the  Duke  of 
NewcastUt  might  be  deemed  good  service,  the  defendants  beii^ 
still  out  of  the  jurisdiction  of  the  court. 

By  an  act  of  the  30  Geo.  5.  c.  £4.  intituled, ''  An  act  for  giving 
relief  to  such  persons  as  have  suffered  in  their  rights  and  properties, 
during  the  late  unhappy  dissensions  in  America^**  the  cowmissionen 
fofAmerkan  claims,  were  to  make  up  books  of  the  names  of  the 
persons  whose  claims  were  allowed,  witli  the  sums  allowed  set 
opposite  to  each  name,  and  the  lords  of  die  treasury  were  to  direct 
their  warrants  to  the  auditor  of  the  receipt  of  the  exchequer,  to 
make  out  standing  orders  in  the  names  of  the  persons  inserted  in 
such  books,  for  the  sums  to  which  they  should  be  so  entitled,  to 
be  signed  by  three  lords  of  (be  treasury,  and  to  be  irrevocaUe; 
and  which  orders  were  to  bear  ao  interest  of  £Si  lOs*  from  JufySy 
1788,  and  were  to  be  chargeable  upon  certain  supplies,  and  which 
orders  were  to  be  assignable  by  iiidorsement ;  and  in  order  to  pre- 
vent such  orders  from  being  Iniudulently  obtained  from  the  auditor 
of  .the  exchequer,  the  commissioners  were  to  make  out  certificatu 
to  the .  person^  named  in  the  l|ooks,  eoptaiping  the  names  and  ad- 
dition of  the  claimants,  and  (tie  ^van  to  which  he  or  she  should  be 
entitled,  which  certificates  should  be  carried  to  the  proper  officer 
in  >  the  office- of  the  auditor  of  tlie  exchequer,  who,  upon  receiving 
it,  should  deliver  out  the  order  for  the  benefit  of  such  person. 
The.  sale  of  such  certificates  had  been  very  common,  and  it  had 
become  usual  for  the  holders  of  them  to  assign  them,  and  t|ie 
assignments  were  from  time  to  time  registered  in  the  auditor's  office; 
and  in  consequence  of  the  frequency  of  such  assignments,  printed 
copies  of  the  assignments,  with  blanks' to  be  filled  up,  werekept  in 
the  office,  and  were  filled  up  by  the  clerks,  as  occasion  offered,  upon 
payment  of  a  fee  of  one  guinea ;  and  such  certificates  were  sold  at  the 
stock  exchange  at  stated  market  prices,  in  the  same  manner  as  ex- 
chequer bills.  The  plaintiff  stated  himself  to  be  a  broker,  uncon- 
nected with  defendant  Hamilton  St.  George ;  and  to  have  purchased, 

oa 


IN  THB  High  Court  of  CUAN^stLY.  S87 

on  the  igtli  Jw/y,  1790,  at  the  stock  exchange,  from  William  Ed-        1791. 
wardsy  another  broker,  as  the  agent  of  William  Linberry  Grovenorf  wvw 

to  whom  the  defendant  Hamilton  Usher  St.  George  bad  assigned  it,  Bon» 

a  certi6cate  made  out  in  the  name  of  die  defendant  Hamilton  Usher  jy^'^  of 
St.  George  for  the  sum  of  £1,122.  10s.  and  paid  the  said  Edwards  Ncwcaitlb. 
such  sum  of  £1,122.  10s.  for  the  same,  and  that  be  purchased  the 
same  without  notice  that  the  defendant  St.  George  had  not  full 
power  to  sell  the  same,  or  that  he  had  executed  any  deed,  whereby 
he  had  settled  the  same  upon  or  to  the  use  of  his  wife,  the  defend- 
ant Marianne  St.  George^  but  hearing  that  the  orders  on  such  cer- 
tificates were  in  the  course  of  delivery  in  the  auditor's  office  in  the  '  * 
Exchequer,  he,  in  consequence  thereof,  upon  production  of  such 
certificates,  applied  there  to  have  the  orders  for  payment  of  the 
said  sum  delivered  to  him,  as  assignee  of  the  defendant  Hamilton, 
St.  George^  where  he  was  informed,  that  a  bill  bad  been  filed  by 
the  defendant  Marianne  St.  George,  and  her  trustees,  in  this  Court, 
making  a  claim  on  the  orders,  which  were  iherefore  refused  to  be 
parted  with  till  such  bill  was  disposed  of;  and  contended,  that 
having  purchased  the  certificates  in  market  overt,  and  at  a  fair 
market  price,  he  considered  himself  as  a  purchaser  thereof  for  a 
valuable  consideration,  without  notice  of  the  claim  of  defendant 
Marianne  St.  George,  or  her  trustees. 

Mr.  Hamilton  St.  George  having  made  this  certificate  the  subject 
of  a  settlement  after  marriage,  on  his  wife,  Marianne  St.  George, 
by  virtue  of  which  she  was  to  be  entitled  to  half  the  money  on 
the  contingency  of  her  surviving  him,  subject  to  one  half  of  his 
debts,  a  bUl  had  been  filed  in  Trin.  1790,  by  Marianne  St.  George, 
and  her  trustees,  against  the  Duke  of  Newcastky  praying  that  a 
receiver  might  be  appointed  to  receive  the  orders  therein  men- 
tioned, and  also  the  money  that  would  be  payable  thereon,  and 
that  the  Duke  of  Newcastle  might  be  restrained,  by  injunction, 
from  delivering  out  the  said  orders  for  payment  of  the  sums  pay- 
able upon  such  orders,  and  that  the  defendant  Hamilton  St.  George 
might  be  restrained  from  receiving  the  same,  and  injunctions  had 
been  obtained  accordingly,  which  was  the  bill  referred  to,  and  the 
reason  of  the  refusal  to  deliver  the  orders  to  the  defendant. 

The  defendant  Hamilton  St.  George  resides  in  tlie  province  of       [  388  ] 
Virginia,  and    the    defendant  Marianne  St.  George,   and  her 
trustees,  in  Scotland^  out  of  the  jurisdiction  of  this  Court. 

These  facts  were  verified  by  affidavits,  and  the  motion  was,  that 
the  service  of  the  suhpana  on  the  clerk  in  court  by  whom  they  had 
filed  their  bill,  might  be  good  service  upon  them* 

But  Lord  Chancellor  thought,  though  this  was  a  case  of  pe- 
culiar hardship,  that  it  could  not  be  allowed,  and  therefore 

Refused  the  motion  (a). 

(d)  The  cases  upon  this  subject  arc      cases  of  injunction,   in  the  note  to 
collected  in  the  note  to-  Anderaon  v.      Burke  v.  VickarSf  ante,  *i4. 
Lewisy  post,  4^9,  and  as  to  service  in 
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(a)  Jordan  and  Others  v.  Sawkiks. 

npHE  bill  stated  that,  Sawkim,  the  defendant,  in  the  month  of 
***  March  last,  and  in  consideration  of  .£300,  agreed  to  grant 
MillSf  one  of  the  plaintiffs^  a  lease  of  a  public  house,  known  by 
the  sign  of  The  Robin  Hood,  in  High  Holbom,  for  twenty-one 
years,  to  commence  from  the  21st  of  April  following  at  a  rent  of 
£4/0,  and  that  Milh  paid  £\0  in  part  performance,  a  receipt  for 
which,  expressing  the  contract,  was  signed  by  the  defendant :  that 
Mills  waa  cencemed  in  the  transaction,  not  on  his  own  account, 
but  as  agent  for  the  other  plaintiffs,  Jordan  and  Newnham,  and  it 
vnLB  shortly  after  agreed^  between  the  plaintiffs  and  defendant,  that 
the  lease  should  commence  on  the  ^th  of  June,  in  the  present 
year,  1791»  instead  of  the  21st  of  April,  and  that  die  same  should 
be  macte  to  plaiatiflb  Jordan  and  Newnham,  instead  of  the  plaintiff 
Mills. 

A  leasa  wiaa  aeoordkigly  prepared  agreeable  to  this  last  agree- 
ment, and  tendered  to  the  defendant  to  execute,  and  the  plaintifla 
Jardat^  and  Neamham  offered  to  pay  the  remainder  of  Uie  sum  of 
£300,  when  the  defendant  refiised ;  upon  which  this  bill  was  filed 
for  a  specific  performance  of  die  agreement. 

To  this  bill,  the  defendant  pleaded  the  statute  of  Frauds,  to  the 
discorery  and  relief,  as  to  so  much  as  respected  the  latter  agreement, 
and  as  to  so  much  as  related  to  the  written  agreement,  he  answered, 
that  it  wa»  obtained  from  lum  at  an  undervalue^  aud  whilst  he 
was  in  a  state  of  intoxication. 

Mr.  Lloyd  and  Mr.  Abbot  for  the  defendant  (who  set  down  the 
plea  to  be  argued)  contended — that  the  plea  was  right  both  in  form 
and  substance :  that  if  the  second  agreement  stood  alone,  being 
merely  a  parol  agreement,  the  plea  would  be  a  good  bar  to  the 
relief;  and  it  is  equally  so,  though  the  second  agreement,  which 
is  by  parol  only,  refers  to  the  former  right  which  b  in  writing. 
The  relation  of  die  second  to  the  former  is  the  only  circumstance 
that  can  cause  any  difficulty ;  but  it  must  relate  to  the  former, 
eitlier  as  differing  from  it,  or  making  part  of  it :  and  it  is  essentially 
different  from  it;  for  though  the  subject-matter  of  the  agreement  re- 
mains the  same,  yet  the  parties  are  changed  by  the  substitution  o{ 
Jordan  and  Newnham  in  the  place  of  Mills,  and  the  conditions 
are  changed  by  varying  the  time  of  the  commencement  of  the  lease, 
both  which  are  essential  variations  from  the  original  written  agree- 
ment. A  parol  variation  of  a  written  agreement  cannot  be  eu« 
forced  in  equity,  Cokes  v.  Mascall,  2  Vem.  34,  where  the  subject- 
matter  continued  the  same,  and  the  parties  also,  but  the  defendant 


(a)  Reg.  Lib.  A.  1790.  fol.  72. 


relying 


IN  THE  HiQH  Court  of  C^akcxkt. 

relying  on  the  statute  of  Frauds,  the  Court  refused  to  decree  a 
specific  performance,  the  contract  not  being  binding  in  equity. 
Tlie  suffering  the  plaintiff,  in  that  case,  to  try  his  right  at  law, 
was  no  acknowledgment  of  his  title  to  relief,  as  the  construction 
of  the  statute  of  Frauds  is  the  same  at  law  as  in  this  Court;  and 
if  there  is  no  relief  either  in  law  or  equity,  no  discovery  will  be 
enforced ;  consequently  a  plea  to  both  is  good. 

Then,  if  it  is  considered  as  a  part  of  the  former  agreement,  it  is 
a  part  not  expressed,  and  bad,  so  far*  An  addition  by  parol  to  a 
written  agreement,  cannot  be  helped  in  equity.  The  rule  is  so 
laid  down  in  Comyn's  Digest,  tit.  Chancery  (2  C.  4^  and  Foot  v. 
Salway,  2  Cha.  Ca.  142.  So  in  Brodte  v«  St.  Paul,  in  this 
Court,  5 1st  May  last  (a).  Therefore  the  plea  is  good,  both  to 
the  relief  and  discovery  sought  by  the  bill  as  to  the  latter  agree- 
ment 

Mr»  SolieUor'General  and  Mr.  Stanley  for  the  plaintiff. — The 
difference  made  by  the  parol  from  the  written  agreement,  that  the 
lease  should  be  to  different  parties,  is  not  essential ;  because  Mills 
might  have  declared  himself  a  trustee  for  Jordan  and  Newnham, 
if  he  so  pleased.  The  whole  agreement  might  have  been  waived 
by  parol :  why  therefore  should  it  not  be  varied  ?  Brodiew.  St.  Paul 
is  not  like  this  case ;  there  the  agreement  was  held  void,  because 
it  was  uncertain  what  covenants  were  read,  and  the  reasonableness 
of  tiiem  was  referred  to  the  opinion  of  a  tliird  person,  so  that  the 
Vphole  wa9  uncertain. 

Cokes  V.  Mascall  does  not  apply,  for  it  appears  by  the  report 
of  the  case,  2  Vern.  200,  that  the  agreement  there  was  afterwards 
decreed  to  be  performed. 

hord  Chancellor,' — As  to  the  form  of  the  plea,  it  is  the  commoa 
form,  being  a  plea  pro  tanto  to  the  parol  agreement.  The  different 
period  of  cominenciog  the  lease  makes  a  material  variation,  as  it 
gives  the  estate  from  the  owner  for  so  many  mootlis  longer. 
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(a)  1  Ves.  jun.  326. 

(6)  The  phuntiffs  af^erwsHs  amend- 
ed their  bill,  and  the  cauM)  gqiiiIb^  on 
before  tlic  Lords  Commissioners,  a 
pcrformaace  was  decreed,  with  a  va- 
riation, that  it  was  to  be  at  a  clear 
rent  of  <£'20,  without  deducting  huid* 
tax  ;  but  on  its  afterwards  cowing  ota 
before  Lord  liosslyn,  he  reversed  the 
order,  and  dismissed  the  bill,  post, 
vol.  iv.  477.  That  determination,  as 
observed  by  Lord  £/doK,  (7  Ves.  133.) 
was  not  becanse  the  Court  cannot  spe- 
cifically perform  an  agreement  with  a 
variation ;  if  legally  agreed  for,  it  is 


Plea  allowed  (£)• 

part  of  the  apreomcnt,  if  not  legally 
agreed  for,  It  is  no  variation.  All  th« 
C4Mirt  meant  to  say  viras,  that  au  addU 
tion  to  a  written  agreement  by  parol, 
would  not  vary  the  written  agreement. 
The  doctrine  is  well  established  inAidk 
V.  Jackaotif  post,  vol.  iv.  518.  Brodie  v. 
SI.PmI,  iVes.  jun.  326.  ClmamT. 
Cooke,  X  Sch.  Si  Lef.  39.  Sngd.  Vend. 
&  Purch.  125.  etseq. 

In  the  note  to  the  above  noticed  case 
of  Rich  v.  Jackson^  the  Editor  has  col- 
lected numerous  instances,  in  which 
parol  evidence  of  fraud,  mistake,  or 
accident,  has  been  admitted  in  favour 
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of  ft  dffemlant,  to  mul  a  specific  per- 
formance of  a  contract  for  lands.  It 
appears  to  be  established  however,  by 
several  decisions,  that  snch  evidence 
cannot  be  admitted  for  a  plaintiff  to  es- 
tahlUhtin  agreement.  This  doctrine 
is  founded  on  the  vrords  of  the  statute 
of  Frands,  that  ^<  no  person  shall  be 
rharaed.  Sec"  the  case  of  the  defend- 
ant therefore,  it  is  said,  is  left  as  it  was 
before  the  statute,  and  he  may  shew 
that  the  agreement,  which  seeks  to 
charge  him,  is  not  the  one  he  signed, 
as  ^e  statute  does  not  say  that  a  writ- 
ten afpreement  shall  bind,  but  that  an 
vuwritten  agreement  shall  not  bind, 
Alfir^tcesf  qf  Towiuend  v.  8tmigro9my 
6  Ves.  S28.  CUtum  t.  Cooke^  cit.  sup. 
fFooUam  ¥.  Hfom,  7  Ves.  211.  Clarice 
V.  Grant t  14  Ves.  519.  Higginaon  t. 
Clowes^  15  Ves.  516.  Lord  W.  Garden 
▼.  Ifar^fvesf  ef  Hertford,  tMad*  Hep* 


There  Is  some  anthority  certainly 
against  this  doctrine,  but  the  prepon- 
derance is  so  much  in  its  favour,  that 
it  may  be  considered  as  fully  establisli- 
ed.  In  Pembery,  Maihtrty  ante,  vol. 
i.  54^  Lord  Thurlow  admitted  evidence 
on  the  part  of  the  plaintiff,  to  establish 
a  poroZ  wiidertaking  Inf  the  d^eHdunts 
to  imdemnfy,  and  there  being  a  donbt 
as  to  the  sufficiency  of  the  evidence 
his  Lordsliip  directed  an  issue,  winch 
being  fonnd  against  the  defendants, 
the  plaintiff  had  a  decree  Ibr  a  specific 
performance.  There  are  also  two 
dicta  to  thateffect,  by  Lord  Hardwidce^ 
the  one  in  Walker  v.  WaJker^  %  Atk. 
98,  the  other  in  Jopiea  v.  Siatkmm,  $ 
Atk.  388.  They  are  both  ^nnfinmA^ 
and  their  force  considerably  diminished 
by  Lord  Rcdesdale,  in  Clinan  v.  Cdokip 
cit.  sup.  and  Sir  fV.  Grofit,  in  Waa^ 
lam  V.  HMra,  vide  also  Sogd.  Void. 
Si  Parch.  125. 


UieolnVIan 
Han,  lOth  Dee. 

Com. 


Bennet  College  v.  CABET(a). 

npHlS  was  a  bill  for  a  specific  performance  of  a  contract  for  tbe 
*'*  purchase  of  an  estate ;  ^800  had  been  paid  as  a  deposit*  It 
appeared  the  defendant  could  not  make  a  title.  It  was  agreed, 
that  the  bill  must  be  dismissed.  Mr.  Lloyd  pressed  Lord  CAan- 
cellar  to  order  the  deposit  to  be  returned ;  but  his  Lordship  said, 
he  could  make  no  order  upon  a  bill  that  was  dismissed,  for  that 
would  be  decreeii^  relief. 

His  Lordship  proposed  dbmissing  the  bill  with  costs,  and  Mr. 
Solicitor^General  objecting  to  this,  that  the  costs  ought  to  follow 
the  event  of  the  suit.  Lord  Chnncellor  said  they  were  completely 
in  the  discretion  of  die  Court. 

But  the  College  being  desirous  of  having  the  purchase  com* 
pleted,  if  possible,  it  was  referred  to  the  Master  to  enquire, 
whether  the  defendant  could  make  a  title  (6). 


(o)  Vide  Sugd.  Vend.  Sc  Purch. 
40. 189. 4S1. 

(A)  Reg.  Lib.  A.  1791.  fol.  63.  nom. 
Corfma  Christi  College  v.  Cary.  It  came 
on  as  a  rehearing  from  a  decree  direct- 


ing the  contract  to  be  delivered  np  to 
the  plain  tiffs  to  be  cancelled.  Costs  to 
the  defendants*  It  wa  now  referred 
to  the  Master,  Sec, 
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„  -,  I  ret.  Jim.  405. 

HiLi  V.  Chapman.  UnooinVimi 

HE  testator,   John  Spackman^  made  his  will,  dated  15th  Testator  gave  the 
JamiQTff^  1785,  and  thereby  gave  the  residue  to  his  trustees,  "aSaSL**/^ 
the  defendants,  ''  in  trust  for  the  benefit  of  all  bis  grand-children,  Byacmtteolhe 
*^  by  his  daughter  Sarahs  e<|ually  to  be  divided  between  them,  and  ordered  £tfiOO 
**  laid  out  for  their  respective  benefit/'    The  testator  made  two  tobetetawirtas 
codicils  to  his  will,  and  by  the  latter,  dated  19th  November,  1785,  Jn^noSS;  a 
he  gave  annuities  to  his  servants  to  the  amount  of  £30  a  year,  and  child  born  after 

directed  £1,000  three  per  cent.  Bank  annuities,  to  be  set  apart  to  ^  death  of  the 

•^«  «.k4^«A  «»n..;*;Aa  tettator,  shall  not 

pay  these  antiuities.  ^1^^.  ^  J^^  ^^ 

The  plaintiffs  were  the  children  of  the  testator's  daughter  Sarah  the  £tfiob.  It 

Hilly  bom  before  the  death  of  the  testator.  S*'lJdf  ^  ft-- 

The  defendants  were  the  trustees,  and  a  child  born  after  the  the deathof^tibT 

death  of  the  testator,  (but  during  the  life  of  the  annuitants)  who  annrlTinc  annni« 

was  brought  before  the  Court,  by  a  supplemental  bill.  **"^  Where  a 

And  the  Question  was,  whether  the  after-born  child  should  take  iTrHigSTnew  inJ?  * 

a  share  of  this  £1,000.  terent  before  the 

Conrt,  it  ia  open 

Mr.  MUford  md  Mt.  Cooke,  for  the  after-bom  child.— Where  ^.{J'eX'ISJS^ 
a  legacy  is  given  to  the  children  of  A.  it  is,  in  general,  intended  tion  to  the  decree 
children  living  at  the  death  of  the  testator,  unless  there  are  words  which  might  have 
til  the  will,  or  circumstances  to  postpone  the  distribution ;  but  when  fi^^hSI^*.'  **** 
the  fund  b  given  to  one  for  life,  the  words  that  would  otherwise 
apply  to  the  death  of  the  testator,  will  apply  to  the  death  of  the 
tenant  for  life,  and  will  let  in  the  children  bom  before  that  event. 
Ellison  V.  Airey,  1  Ves.  1 1 1.     Attorney-General  v.  Crispin  (ante, 
▼ol.  i.  p.  386.)    So  where  any  thing  postpones  the  distribution, 
Congreve  v.  Congreve,  (ante,  vol.  i.  p.  530.)  where  the  division  was 
to  be  at  the  age  of  twenty-one,  a  child  bora  before  the  eldest 
attained  twenty-one,  was  let  in.     Here  the  £1,000  given  by  the 
codicil,  is  to  secure  annuities,  and  of  cotuiie  caunot  be  distributed 
till  the  annuitants  are  dead,  and  therefore  must  be  distributed 
among  the  children  bora  before  that  period. 

•  Mr.  Mansfield,  for  the  plaintiffs. — The  case  of  Ellison  v.  Airey  [  398  ] 
was  determined  on  the  special  penning  of  the  will ;  the  Attorney^ 
General  v.  Crispin,  was  upon  the  fund  being  given  for  life.  The 
determinations  have  been,  that  the  persons,  in  order  to  take,  must 
bear  the  description  at  the  death  of  the  testator,  in  this  case,  the 
codicil  only  takes  the  £1,000  out  of  the  residue,  for  the  particular 
purpose  of  securing  the  annuities ;  there  is  no  gift  but  of  the  residue, 
the  determination  as  to  which  cannot  be  varied  by  the  £  1,000  being 
taken  out  for  a  particular  piu'pose. 

Vol.  III.  X  A  Lord 
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Lord  Chancellor. — Where  a  supplemental  bill  Jbrii^s  a  new 
person,  or  a  new  interest  before  the  Court,  it  is  open  to  the  parties 
to  make  any  objection  to  the  decree  that  might  have  be«n  made  at 
the  first  hearing 

It  is  intelligUile,  that  by  ^'  the  children  of  J/*  the  testator  means 
children  ttiefa  bom ;  if  you  go  farther,  it  tntist  ext^id  to  al  pos- 
sible children.  To  tie  it  up  to  the  death  of  the  testator^  is  tmm 
a  forced  construction. 

Where  it  is  to  one  for  life,  atid  then  to  the  children,  it  shews  the 
intention  to  be  cbildrefn  born  then.  If  it  was  a  specific  legacy  to 
one  for  life,  and  then  to  be  divided,  there  toidd  be  no  doabiu 

If  it  were  of  a  part  to  one  for  life,  then  to  fall  into  the  residaei 
and  then  the  residue  was  ordered  to  be  divided  among  duUbnen, 
the  same  principle  would  apply ;  which  must  extend  to  idlfr  the 
children :  therefore,  if  the  jf  1,000  was  to  be  divided  at  the  death 
of  the  surviving  annuitants,  it  must  be  divided  among  ali  then  bom; 
but  the  difficulty  here  is,  that  the  general  estate  mM  be  divideAat 
the  death  of  the  testator.  The  circumstance  of  taki^  out  a  ptrt 
for  the  special  purpose,  does  not  seem  very  material.  If  he  ayi 
nothing  upon  the  subject,  upon  the  death  of  the  surfinng  amiwtaB^ 
it  must  sink  into  the  residue,  which  is  divisible  at  the  tesCaCm^i 
death ;  and  it  is  repliant  to  say,  one  part  of  the  residue  shall  be 
divisible  at  one  time,  and  the  omer  part  at  another. 

I  think  it  must  fall  into  the  residue. 

I  have  always  thou^t,  that  the  case  of  Ellison  v.  Airy,  went  m 
a  refinement,  and  was  beside  the  intention  of  the  testator  (a). 

(lO  The  esses  upon  this  t«l^)ecl  are  eoflected  in  the  ESitor^  SDle  Is  if 
drew  V.  PtarHngt^Hf  pott,  401* 
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IjlncolnVInn 
Hall,  18th  Dee. 

Gift  to  trustees 
in  trust  for  A, 
till  SI,  then  to 
transfer  to  A. 
bnt  in  caie  A. 
»hoiAd  die  tmier 
tt^  leaving  ckUm 
dreHf  then  to 
the  Ghildron, 
and  in  case  Am 
should  die  under 
tly  wUkma  ekO- 
drm,  then  to  tes- 
tatrix's nieces, 


Doo  V.  Brabant(o). 


CfARJH  COUJiSELL  made  her  wiU,  dated  7lh  JMgmt, 
^^  1777,  and  thereby  gave  £1,000  three  per  cent,  cooaol.  amiai' 
ties,  and  other  effects,  to  trustees,  in  trust  for  Sarah  Comsdl,  of 
the  age  of  twelve  years,  until  she  should  attain  her  age  of  twenti- 
one  years ;  then  to  transfer  the  said  sum  to  the  said  Sarah  ComnMeU^ 
her  executors  and  administrators,  to  and  for  her  own  me  and 
benefit :  and  in  case  the  said  Sarah  Counsell  should  die  unitrihs 
6ge  of  twenty-^ne  years,  leaving  any  ehUd  or  dnldren  of  bar  body 
lawfully  begotten,  then  fit  trust  for  all  and  eoery  sssch  child  or 

(a)  Reg.  Lib»  A.  1790.  foL  43. 

the  defendants.  A.atMud  21,  bnt  dl«d  tii  ike  ^fe'tme  ef  the  ieridriXf  tewiMriime  the 
plaintiffs  from  fr^Tore  the  attained  21.  Qr,  Whether  the  children  of  A,  sbsiU  take  this  legmry, 
or  it  shall  go  over  to  the  defendants?  The  question  sent  to  a  court  of  law,  aad  there  dt* 
termmed,  that  the  €ceni»  pointed  out  not  having  taken  pfacr,  the  phuatifis  took  nothing  under 
the  will. 

children 
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cUldren  who  should  live  to  attain  hia,  her>  ot*  their  age  or  Hges  of         1791* 
twenty-one  jears,  and  to  be  equally  divided  between  them,  ihare  ^^^'^ 

and  share  alike,  if  there  should  be  more  than  one  such  child,  aifd  ^^^ 

if  diere  should  be  but  one;  then  in  trust  for  such  child,  but  in  case       EaAftiiT. 
the  said  Sarah  CounseU  should  die  under  the  age  of  twenty-one,     * 
wiihout  leaving  child  or  children,  or  being  such,  Uiey  should  all  die 
under  twenty-one,  then  in  trust  for  testatrix's  three  nieces,  Mary, 
Ruth,  and  Sarah  Ogle,  equally  to  be  divided  among  them. 

In  the  year  1780  Sarah  Cotiiisd/ married  Benjamin  Doo,  and 
died  ia  April  1790,  in  the  life-time  of  the  testatrix,  leaving  the 
two  plaintiffs  her  only  children,  surviving  bet*,  and  in  the  same 
month  of  April,  Sarah  CounseU,  the  testatrix,  also  depaned  this 
life.  Mary  and  Sarah  Ogle  died  also  in  the  life-time  of  the 
testatrix,  and  Ruth  Ogle  married  the  co-defendant  Brabant f  and 
ifey  claim,  in  her  right,  the  trust  money  mentioned  in  the  bequest, 
«Mo  die  contingencies,  as  hliving  lapsed  by  the  death  of  SuriiA 
Ijoo  m  the  life- time  of  the  testatrix. 

Ilie  plaintiffs,  the  children  of  Sarah  Doo,  claimed  also  the 
bequest  m  the  will,  and  prayed,  by  the  bill,  to  have  the  same 
iepured  for  their  benefit. 

The  cause  came  on  to  be  heard  m  Michaelmas  term  last,  when 
Mr«  Mansfield,  for  the  plaintiff,  contended — that  although  the 
event  of  the  qiother's  dying  under  twenty-one  did  not  take  place, 
yet  the  intent  of  the  testator  must  prevul,  and  words  must  be 
iepported  in  the  will  to  favour  that  intention.  The  children  were  f  304  ] 
equally  objects  of  the  testator's  bounty  with  the  mother.  So  in 
reid  estates,  if  the  intention  can  be  effectuated,  the  heir  at  law 
siudl  not  prevail  against  the  will.  Jones  v.  fVestcomk,  Prec.  Cane. 
816.   Bra^ord  y.  Foley,  Doug.  63.   Stathamv.Bell,Cowp.4J0. 

Mr.  Solicitor-General  for  die  defendants.— ••It  is  clear  that  the 
testator  only  meant  to  give  this  money  to  the  children  in  case  the 
modier  died  under  twenty-one,  but  not  if  she  lived  to  attain  that 
age ;  for  had  she  survived  the  testatrix  after  that  period,  it  is  im- 
fiofesible  to  donbt  but  that  the  children  could  not  have  claimed  to 
the  prejudice  of  the  husband.  It  would  not  then  have  lapsed,  but 
been  vested :  and  therefore  the  question  is,  whether  there  is  any 
case  in  which  a  certain  absolute  bterest  has  been  given  upon  the 
emit  of  a  party  attaining  twenty-one,  and  that  the  legatee  attains 
Iwenty-one  and  then  dies  in  the  life*time  of  the  testator,  that  the 
Cour)  has  said,  because  the  legacy  became  absolute  upon  the  con- 
thigeiicy  taking  place,  the  person  interested  in  the  remainder  in 
case  such  interest  shall  not  Uke  effect,  shall  be  entitled  to  it,  in  the 
event  of  the  party  dying  in  the  life-time  of  the  testator. 

The  gift  to  the  chfldren  was  only  m  one  event,  upon  the  con- 
tingency of  her  dying  under  twenty-one,  but  she  lived  to  that  period ; 
and  ha'd  she  survived  the  testatrix,  the  children  would  have  been 
defeated.    Suppose  the  molber  had  had  no  eatate  Umiled  to  her, 

A  A  2  and 
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and  this  interest  bad  been  given  over  to  the  children  upon  her  dying 
under  twenty-one ;  as  she  attained  twenty-one  that  devise  would 
have  lapsed^  and  the  children  could  not  have  cldmed.  As  to 
Jones  V.  fVestcomb,  the  event  of  a  child  being  bom  was  uncertain 
and  unknown  to  the  testator.  Here  the  event  took  place  in  the 
testatrix's  life-time. 

Bradford  v.  Foley  arose  upon  the  second  marriage  of  the  son ; 
and  in  that,  and  the  former  authority,  the  event  never  happened; 
in  tills  it  has^  which  circumstance  makes  a  material  distinction. 

Mr.  Ridley,  on  the  same  side. — ^Tlns  is  a  lapsed  legacy,  and  the 
plaintiffs  now  cannot  claim  under  the  description  in  the  wUl.  The 
Court  cannot  raise  an  intention  for  them  in  opposition  to  the  words 
of  the  willy  even  supposing  the  intention  to  have  been  as  Mr. 
Man^eld  contends.  It  does  not  appear  from  the  words  of  this 
instrument;  and  the  Court  cannot  make  a  will  in  their  AiTOor. 
In  (a)  CaUhorpe  v.  Gough,  at  the  JtoUs,  there  was  a  legacy  of 

;£  10,000 


(a)  Instead  of  the  report  of  this  case 
wfaicli  was  here  inserted  l)y  Mr.  JBrotra, 
the  Editor  has  taken  the  note  ont  of 
4T.R.707,n.t 

d\r  Henry  CaUhorpe,  by  hb  will* 
dated  S7th  February^  1741,  directed 
that  <£lO,000,  part  of  his  personal  es- 
tate, sbonld  be  placed  out  by  his  ex- 
ecutors, in  their  own  names,  in  some 
of  tlie  public  funds,  to  the  nse  and  in- 
tent that  the^  shoiud  pay  the  interest 
thereof,  durmg  the  joint  lires  of  Sir 
Henry  dmgkt  and  Dame  Barbara 
his  wife,  into  the  proper  hands  of  the 
said  Dame  Barbara,  or  as  she  alone 
should,  by  writing  appoint,  the  same 
being  intended  to  be  at  her  ^le  use 
and  disposal ;  and  in  case  she  should 
die  in  the  life-time  of  her  husband,  to 
the  intent  that  they  should  pay  the 
said  ^10,000,  or  any  part  thereof,  in 
such  manner,  and  to  such  persons  as 
the  said  Dame  Barbara  should,  by 
writing  attested  by  two  witnesses, 
appoint ',  and  for  want  of  such  appoint- 
ment, to  pay  the  same  unto  and 
amongst  all  the  children  of  the  said 
Dame  Barbara,  who  should  be  then 
living,  equally ;  and  if  no  such  chil- 
dren should  be  tlien  living,  to  pay  the 
tame  to  such  person  as  should  be  then 
in  possession  of  the  testator's  real  es- 
tate, by  virtue  of  his  will ;  but  if  the 
said  Dame  Barbara  should  survive  the 
said  Sir  Henry,  her  hushjuid,  then  the 
said  executors  should,  afler  the  death 
of  the  said  Sir  Henry,  pay  the  whole 
Fuin  of  J!lO,000  to  the  said  Dame 
Barbara,  to  her  own  liie;  and  the  tes- 


tator directed  that  all  the  reddtie  of 
his  personal  estate  sbonld  be  laid  oat 
in  the  purchase  pf  land,  and  settfed  ts 
the  uses  therein  mentioned.  On  Ae 
7th  of  March,  1745-6,  the  testatar 
made  a  codicil  Uk  his  own  hand-writ- 
ing, by  which  he  appointed  another 
executor,  and  trustee,  to  see  aad 
cause  to  be  paid,  at  equal  payments, 
the  legacy  to  his  sbter  lAdy  Gmgk; 
and  afterwards  followed  these  worai, 
<Mn  case  m^  sister's  children  do  net 
live  to  their  several  aees  of  twenhr- 
one  years,  the  legacy  left  to  her  Is  to 
revert  to  my  heir  at  law.**  Lady 
Cough  survived  Sir  Henry  her  hus* 
baud,  but  died  in  the  life-tinie  of  the 
testator,  leaving  the  plaintiflT  and  also 
the  defendants  Richtoii  Tkomm  Gmtgk, 
John  CaUhorpe  Gough,  EUzabeth  Gmik 
and  J3ar6ara,  the  wife  ofltaae  iS^ooasr, 
and  Lady  Palmer,  the  wife  of  the 
defendant  Sir  John  Pahntr,  her  sor- 
viving ;  Lady  Pabner  died  aftenvards 
in  the  life-time  of  tlie  testator;  aad 
tlie  testator,  who  became  a  lunatic, 
in  the  year  1747,  and  contimied  so  till 
his  death,  died  14th  of  Jprii,  1786. 
The  plaintiff.  Sir  Henry  Gough  C^ 
tttorve,  filed  his  bill,  praying  that  the 
residue  of  the  testator's  personal  es- 
tate^  which  was  directed  to  be  laid 
out  m  land,  and  to  be  settled  oo  hia- 
self  in  tail,  with  remainder  to  the  de- 
fendant Richard  Thomas  Gough,  in 
tail^  with  remainder  to  the  defendaSt 
^ohM  Calthorpe  Gough  in  tail,  with  re- 
mainder to  the  plaintiff  in  fee,  mif^t 
Be  paid  to  him  |  aad  that  it  migAit  he 

declared 
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XX)  to  Lady  Gough^  if  she  survived  her  husband^  but  if  she 
n  the  Itfe^tiine  of  her  husband,  leaving  children,  then  to  her 
en :  she  survived  her  husband^  and  died,  having  ciiildren  in  the 
>r*s  life-time ;  the  decree  was,  tliat  the  children  could  not 
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*.  Mahjfield  in  reply.  It  would  be  absurd  to  suppose,  that 
statrix  meant  to  die  intestate  as  to  tliis  property ;  she  certainly 
;  to  provide  both  for  the  mother  and  the  diildren,  and  that  if 
st  taker  of  it  could  not  have  the  benetit,  the  second  should ; 
II  the  authorities  before  cited  have  gone  upon  that  principle. 

Ml  that  the  legacy  of  „£  10,000 
psed.  Mitford  and  Trwccr  in- 
that  Lady  Gough  having  snr* 
ler  husband,  the  Icfi^cy  iKTame 
lately  absolute  to  her,  and  all 
mer  directions  as  to  the  «£  10,000 
t  an  end  ;  and  as  she  afterwards 
B  the  life-time  of  the  testator, 
Ady  Gough  had  been  a  widow 

time  the  will  was  made,  tlie 
r  would  have  given  her  the  Ic- 
ibsolntely,  and  would  have 
10  mention  of  her  children, 
ad  R»miUy^  for  the  defendants, 
led,  tliat  they,  together  with 
intitf,  were  entitled  to  this  le- 
'•£10,000,  equally;  that  it  ap- 
to  be  the  intention  of  the  tes« 
f  Lady  Gough  should  make  )io 
tment,  and  should,  for  any  rea- 
IncapaUe  of  taking  the  legacy 
/itsuould  go  amongst  all  her 
o;  and  that 'm  the  event  which 
{>pened,  no  appointment  liad 
lade;  and  Lady  G<nigk  could 
e  the  legacy.  Tbev  cited  Joneg 
e9mbet  1  £q.  Ca.  Abr.  f45.  and 
•  V.  BeU,  Cowp.40.  in  the  last 
K  cases,  a  testator  reciting  that 
)  was  then  preeiiant,  declared 

slie  brought  forth  a  son,  she 
bsherit  hU  estate  at  twenty-one; 
ifhter,  he  gave  one  moiety  to 
'e,  and  the  other  to  his  two 
•n equally,  at  twenty-one;  if 
fied  before  that  time,  the  snr- 
>  have  her  share;  if  both  died, 
I  his  estate  to  bis  wife  and  her 
The  testator's  wife  was  not 
litd ;  and  the  only  daughter  of 
statpr  died  an  infant.  The 
held,  that  the  wife  was  en* 
0  the  estate,  because  it  was 
in  intention  of   the  testator, 

no  son  should  be  bom,  and 
>ald  have  no  daughter  live  to 
twenty-one,  the  wife  should 
«  whole  estate ;  and  so  in  tlie 

case  it  appeared  to   be  the 
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plain  intention  of  the  testator,  if  Lady 
Cough  could  not  take  the  legacy,  and 
should  not  appoint  to  whom  it  should 
be  paid,  that  it  should  go  to  her  chil- 
dren ;  and  that  the  codicil  shewed  this 
intention  more  clearlv,  for  the  testa- 
tor there  mentidned  the  event  in  vihidi 
(and  it  is  to  be  presumed  in  which  on- 
ly) the  legacy  was  to  go  to  the  person 
entitled  to  tiie  personal  estate,  (viz.) 
their  dying  before  they  attained  twen- 
ty-one years. 

MaHtrqftkeRidU^^Thu  is  an  ab- 
solute legacy  to  Lady  Gongh^  qualified 
on  account  of  her  situation  as  a  mar- 
ried woman.  If  slit  died  in  the  life- 
time of  her  husband,  she  had  a  pow<r 
ofdi<^po'singof  it,  and  if  she  did  not  so 
dispose  of  it,  it  wai  to  go  to  her  chil- 
dren, if  she  survived  her  husband  slic 
was  to  have  it  absolutely.  There  was 
no  event  in  which  the  children  could 
take  any  thing,  which  it  was  not  in 
her  power  to  deprive  them  of.  The 
teatator  preswned  X**  every  testator 
does)  that  the  persons  who  were  to 
take  under  his  will  would  survive  him* 
If  the  teatator  had  foreseen  the  event 
which  bat  Iu4>pened,  he  probably 
would  liave  provided  for  it,  but  that 
consideration  tmght  not  to  influence 
my  judgment,  for  the  same  observa- 
tion will  apply  to  all  cases  of  lapsed 
legacies*  As  to  the  codicil,  I  cannot 
see  that  it  makes  any  difference ;  Lady 
Goti^ft  would  have  taken  the  legacy 
just  in  the  same  manner  under  the  co- 
dicil, as  if  it  had  remained  upon  the 
will  alone.  His  Honour  did  not  de- 
cree the  personal  estate  to  be  paid  to 
the  plaintiff,  althoiii^h  liotli  the  defend- 
ants who  had  remamders  in  tail,  con- 
sented to  it,  but  referred  it  to  the 
Master  to  enquire  what  were  tlie  li- 
mitations of  the  estates  to  be  purchased 
with  the  money,  and  whether  any  per- 
son besides  the  defendant  had  any  in- 
terest in  it. 

Lord 
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1 79 1  •  Lord  Chaneellop  this  day  gBve  jac^ment 

ws^  After  artating  the  case,  his  Lordship  went  on  lONkha  ibUowiiK 

^^  effect:  The^pestion  is,  Whether  the  legacy,  with  respeet  to  SaM 

.Brabavt.       Coufuett  having  become  lapsed,  the  money  ehall  g#  <»fer  to  \m 

children,  or  to  the  devisees  over,  the  nieces  of  the  testatrix;  er  it 
shall  be  considered  as  lapsed  absolately,  and  thereforp  go  to  the 
next  of  kin  ? 

Till  the  last  case,  ftt>m  the  time  of  the  last  preceding  4e$i8ion, 
this  question  has  been  at  rest :  but  the  decision  at  the  Jtotb  has 
broke  in  upon  the  rule  that  has  been*  established ;  that  caae  hM  not 
been  appealed  from,  and  therefore  has  all  the  authority  that  acqui- 
escence can  give  it,  therefore  I  shall  not  object  to  the  presenl  case 
goins  to  the  G)urt  of  KtWs  Bench. 

Im  old  rule  is,  That  where  there  is  a  particular  estate,  craaled 
,  with  a  remainder  over,  andthe  6rst  estate  is  void^  the  aecood  estate 
shall  prevail,  as  if  it  were  an  original  estate.  So  where  the^  fint 
estate  is  for  life,  to  a  penoo  inca^ible  of  takb^,  with  a  fenyiimkr 
over,  the  remaindei^4nan  will  tidce  immediately^ — I  sappoae  die 
authority  referred  to  by  Mr.  Jnstioe  Povei,  whcte  he  puta  the  caae 
of  a  monk,  and  says,  that  where  an  estate  b  given  to  a  mdfk  for 
life,  with  remainders  over,  tfiajt  the  remaiiiders  shall  not  take  plaoe 
till  after  the  dmth  of  the  monk,  apd  if  he  die  in  dm  lifiMiaie  of 
the  testator,  the  remaitfdera  shall  not  take  place,  is  19  Htm]^  ^ 
i  looked  into  the  book,  beeaose  I  npspected  there  waa  no  aocb 
case,  as  I  thought  it  unreasonable.  I  tJkfi  Ae  l^w  to  be  quile 
.otherwise,  and  that  the  remniadera  should  t^  plape  iiaoiediatelyf 
The  same  is  the  case  where  Acre  is  land  limited  jko  two  joirtly, 
and  the  one  dies  in  the  life-time  of  the  ^test^tor,  the  estate  will 
survive  to  the  other.  There  are  no  cases  of  execufQf7  devises  of 
this  sort:  butwhelher  it  be  by  wayof  eaecutpry  devise  or  continr 
gent  remainder,  the  law  seemf  to  be,  that  where  the  event  fmn 
actually  happened,  the  case  will  fall  under  the  same  rMSCMmig  as  if 
ft  vrere  given  as  a  remainder.  Suppose  it  were  a  negi^vje  cpiiditiov 
[  397  ]  for  life  to  ^.  if  j1»  lives  to  twenty-one,  if  not  then  over*  If  4? 
died  under  twenty*one,  (though  I  do  not  remember  the  pa^fjiculii^ 
case  to  have  been  decided)  the  general  principle  must  prevaif  •  So 
if  A.  gives  an  iestnte  to  B.  on  a  condition,  and  if  he  does  pot  per- 
form It  thep  over,  the  determbation  must  be  the  same.  Tniere 
have  been  di£Perent  determinations  a^  to  this  point;  and  I  wojndef 
at  it,  because  it  was  originally  decided  as  it  was  afterwards*  There 
is  a  case  in  Fortesene,  104,  that  the  estate  having  lapsed,  die  cour 
dition  lapsed,  and  the  Remainder  could  not  take  place.  Li  that 
,case  an  estate  was  given  .to  A.  upon  condition  of  paying  £100  to 
B.  and  the  estate  lapsed ;  Jbut  upon  the  same  reasoning  that  wa^ 
jused  in  that  case^  Lord  Hardwicke,  in  Avelyn  v.  Wcard,  1  Ves. 
4^,  decided  that  tl^e  limitation  was  good,  andthat  whejrever  there 
is  a  conditional  limitation,  and  the  first  estate  becomes  void,  the 
jsecond  csUte  shall  tal^e  oU^ce.    Tbtt  doctrine  has  since  prevailec^ 

Uaywar4 
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IN  THB  High  Couet  of  Chamgbey.  907: 

Hnyvmd  v.  ^tUtingfieet^  1  Atk.  422.    The  nde  is,  that  wbere         1791* 

there  is  a  conditional  limitatbn^  it  ahall  not  be  oonsidmd  as  a  pre-         ^"^^^^ 

cedent  copdition^  but  as  a  deseription  of  the  estate.    This  point  ^^ 

first  received  its  determinatioa  in  Ae  cases  on  WqUKs  will :  there      brabamt./ 

Ac  testalor  died,  leaving  a  vife  and  three  suters.    He  devised  to 

Ue  wife  lor  life,  remainder  to  die  child  she  was  then  supposed  to 

1m  enfieftf  of»  and  in  case  if  such  child  should  die  before  tw^nty«one» 

without  issue^  Ae  reversion  to  his  wife  and  two  sisters  MUtuiheih 

and  Anne^    The  question  first  came  on  in  J<me$  v,  JVestcombe, 

Plne.Ch.  dl6j  afterwards  in  Andrews  if.  Fulkam,  2  Stra.  1002. 

Moe  V.  Wicket,  GmlUver  v.  Wicket,  1  Wils.  iOB,  and  in  Avelyn 

V.  Wttrd,  X  Vea.  420.    Lord  Hardadcke,  in  Fomereau  v.  foM* 

wsrifleiff y  (see  1  Ves.  4A  i^)  denied  die  case  of  Glasscock  v.  Wamn  («)» 

Cieuib.  4S7t  because  it  was  not  to  be  found  upon  the  roll;  but  I 

dg^Ml  think  that  a  sufficient  ground*    Pof^  v.  Hmfoaod,  2  Saik. 

ITDr  is  only  a  gift  in  spectal-4ail.     Davist  leasee  of  Pearce  v. 

N&rtan,  2  P.  W.  390,  when  I  considttPed  this  case  I  was  surprised 

«|  Ihe  note ;  it  is  against  all  the  principtesi  and  in  the  teeth  of  former 

daclisioqs ;  all  the  j-enakiders  were  vested,  aqd  sheuld  have  taken 

plaee;  tbs  case  is  no  amhofkjfor  angrone  point;  it  is  misooB^ 

Mikved  fiom  faeginnmg  to  end.    F'^f^  ^  whole  of  the  detenni* 

iMUions  on  the  case  of  WaitKn  will,  1  muat  take  it  as  a  rule,  that 

isdieffever  the  prior  estate  as  made  lo  depend  upon  aiqr  described 

#ilf nt^  and  the  second  estate  is  to  arise  j^ipcn  the  determipation  of 

Ibat  event,  die  first  is  not  to<be  taken  as  a  condition  precedent,       [  393  } 

Imt,  upon  its  failure,  the  second  estate. must  take  {dace. 

The  case  of  Scatter^ood  v.  Edge^  1  Salk.  229>  is  so  ill  cqporled, 
dmt  it  is  not  easy  to  discover  what  points  wese  dBtermined. 

Id  Ibfinereott  v.  Fonmreau,  3  Atk.  645,  liord  Hardmicke  t^ 
iotted  to  the  general  ruleu 

.  Simtham  v.  BeU,  Comp.  40,  was  held  to  be  a  rontingency  with 
m  double  aspect,  on  the  one  event  void,  on  the  other  good,  as  if  it 
bad  never  been  contingent. 

J3radfi)id  v.  Foley,  was  only  a  common  contingent  remainder ; 
its  only  view  was  to  defeat  the  remainder,  if  TAtmas  manied  ^y 
of  the  kindred  of  Muriel  Aynscombe. 

.  l&e  case  I  alluded  to  as  coatnidictiog  the  rest,  is  CaUhorm  v. 
fymgkx  That  was  a  coqtingency  widi  a  double  aspect;  if  lady 
O^ugk  survived  her  hoshaod  she  was  to  take;  if  she  died  in  hui 
life-time  the  children  were  to  take.  The  Court  hdd  that  there 
was  a  coudition  precedent.  Tliis  seems  to  be  directly  against  the 
fide  that  has  been  hud  down^  and  if  it  is  to  stand,  will  subvert  it. 

These  are  the  cases  which  so  to  the  principal  point 

But  here  is  another  ainguhrity.    Suppose  that  in  CaUhorpe  v« 
Gough  it  was  right  that  it  should  00  the  children,  whether  it  wiH . 
ay;>ply  to  this  casef    It  will  if  the  children  w^re  the  objects  of  the 

(«)  Shsald  be  EsUourt  v.  ff  arrjf. 

testators  ^ 
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testator's  bounty ;  but  it  was  not  mtant  for  cbMren  bom  after 
Anne  attained  twenty-one.  Then  the  question  is,  whether  these 
are  the  persons  intended  to  take  in  the  second  instance,  for  they 
must  be  the  same  persons  who  were  intended  to  take. 

In  fVhite  v.  Barber^  5  Bur.  £705,  and  Amb.  701,  4ie  after- 
born  children  were  held  to  be  within  the  description  of  poltinimoni 
children ;  that  case  seems  to  hate  gone  further  to  come  at  the  in- 
tent of  the  testator  than  is  necessary  in  the  present,  it  wis  con- 
tended there,  that  if  the  description  was  grammatical,  it  >  most  be 
followed,  and  that  die  word  piithumous  could  not,  in  its  gMmnv- 
tical  sense,  be  applied  to  the  afteNbom  children,  that  there  was 
nothing  in  the  will  to  vary  the  natural  sense  of  the  word  poUhwrnouti 
and  diat  if  he  had  had  children  realfy  potthumouSj  tbey  most  bane 
taken,  but  the  Court  only  certified  that  they  could  not  coacetie^liie 
testator  meant  to  exclude  his  own  children  in  favour  bf  aeiibews. 

If  the  testatrix  here  did  not  mean  to  exclude  the  chiMreottf 
iifivire,  the  nieces  cannot  take. 

It  being  admitted  that  the  children  were  bom  beft>ra>  Anm 
attained  twenty^onOi  the  Chancellor  inclined  to  decide  in  ^tlieir 
favour,  but  gave  liberty  to  the  other  side  to  have  a  short  case 
(stated  as  upon  leasehold  property  (a))  for  the  opioion  of  tfie 
Gonrt<jiKing*§  Bench,'-     *  •'  « 

The  case  was  accordingly  Sent  to- that  Court,  an^  Ae  -questioa 
was  put,  **  Whether  the  plaintifis  took  any,  and  what  estate  in  Ae 
said  leas^old  premises,  by  virtue  of,  and  nnder  the  will  of  the 
said  iSaraACotii^//i^' it  was  argued,  and  the  Court  certi^ed  as 

IbUow^t  *.  •  '       *  ' 

We  have  heard  coansel,  and  considered  the  case, -and  are  of, 
opinion,  that  the  flai^Hffs  took  no  estate  mhatsoeoerm  the  said 
leasehold  premises,  by  virtue  of,  and  under  the  will  df  the  said 
Sarah  Counsell;  the  eventis  upon  which  the  limitation  tmder  which 
they  claim  was  to  take  place,  not  having  happened. 

Kenyon* 

WilMam  Henry  jtMurst. 
9th  June,  1792.  Fronds  Bulkr. 

N.  Grose. 
^^  This  cause  came  pn  Idth  July  following,  before  the  lords 
commissionem  Ashkursi  and  fViltoni  upon  the  equity  reserved; 
when  their  lordships  confirmed  the  certificate,  and  dismissed  the 
bill  without  costs  (6). 


(a)  Tbts  i»r«ca^tion  had  aot  been 
complied  with,  bnt  the  Court  per- 
mitted tUo  form  of  the  case  to  be 
alterfd,  «ner  argument.  As  to  a  court 
p€  law  not  taUng  judicial  police  flf  a 
lien  of  a  trust,  or  of  money,  vide 
SiU>b&rton  ¥.  SabbartoHf  For.  845.  Porf«r 
▼.  Bradley^  5  T.  R.  146.  PortMU  v.  Par- 
«ojM,  5  Yes.  581.    That  the  Court  of 


Kty«  Btyidk  vfiU,  cootjrary  to  ikt  «l|l 
practice,  answer  a  case  sent  by  the 
MuMier  qf  the  RM,  vide  Dabitiy  ▼. 
DtMr^t  6  T.  R«  SIS.  UmUm  ▼. 
^liiofcer,  ante,  yoL  ii.  88. 

(b^  Mr.  Fearme  divides  the  cases  npon 
this  nead  into  three  classes;  first,  tkote 
in  which  the  limitations  in  questioo 
have  bcea  after  a  preceding  estate, 

which 
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IB  made  to  depend  on  a  c(mtin- 
wbicli  never  takes  effect.  Sc- 
I  where  the  limitations  over  have 
|ion  a  conditional  determinatiott 
eceding  estate,  where  such  pre* 
ettate  never  took  eifcct. 
jTy  where  they  liave  been  upon 
tennination  of  a  preceding  es- 
f  a  coniimgency  «nich,  thongh 
recedent  estate  takes  effect,  no- 
lens. Extremely  minnte  siib- 
DS  often  tend  more  to  perplex' 
s  ducidate ;  these  distinctions 
teen  disregarded  in  all  sobse- 
iiicussions  of  this  question,  and 
ire  serve  more  to  display  the 
cal  correctness  of  that  pro* 
f  leai'ned  and  ingenious  writer, 
)  assist  in  presenting  a  clear 
if  the  various  determinations. 
ne  question  in  these  cases,  and 

the  one  which  Mr.  Feamt  has 
lently  referred  to,  is,  whether 
idition  be  annexed  to  the  pre- 
estate,  or  is  a  condition  frece^ 
KMi  which  the  subsequent  limi* 

depend.  No  precise  words, 
s  l^n  repeatedly  decided,  arc 
iry  to  constitnte  a  condition 
nt  in  wills.  The  intention,  as 
ed  from  the  whole  wlU^  must 
.  particular  expressions;  and 
re  words  of  appacent  condition 
B  these,  as  in  other  cases^  been 
icd  and  controlled  by  the  con- 
Ih  the  following  cases  the  con- 
lais  been  considered  as  affixed 
the  previous  estate,  and  not  as 
tion  upon  Vrhich  the  subsequent 


limitation  wa»  to  depend.  A  constmc* 
tion  to  which  the  Courts  have  inclined; 
for,  as  observed  by  Lord  AlvtatXeyj 
(3  Ves.  SIO.)  these-  conditions  shall 
never  be  extended  beyond  what  is  ab- 
solutely neeassary  from  the  context  of 
tlic  will,  and  shall  not  be  supposed  to 
govern  any  disposition,  except  that 
npon  which  they  mny  be  naturally  sup* 
posed  to  attach.  Napper  v.  jSa'itders, 
Hntt.  119.  iMjford  v.  Cheeky  $he6» 
125.  Scattergood  v.  Edgc^  1  Salk.  229. 
Jim€»  V.  Westcomh^  1  £q.  Ah.  «45. 
TVacfy  v,  LeihevUUer,  Ataib.  804.  3 
Atk.  774.  Avelyn  v.  ir«rrf,  -1  Ves, 
490.  Bradford  v.  Foley ^  Dongl.  65. 
Statkam  v.  BeU^  Cowp.  40.  liorion  v. 
H'kUaker,  1  T.  R.  346.  PeanaU  v. 
Simpson^  15  Ves.  29.  Mcadow$  v. 
Parry,  1  Ves.  &  Bea.  125.  Murray  v. 
Joacs,  ib.  313. 

In  tlie  following  cases  on  the  oilier 
hand,  it  has  been  considered  as  a  con- 
dition precedent,  which  mnst  happen 
in  order  to  give  effect  to  the  subsequent 
limitation,  HoUrq/t'a  case^  Moor,  486. 
Eticoit  V.  HVry,  Comb.  437.  S.  C. 
nom.  GnMcoit  v.  IForrea,  12  Mod.  128. 
t  Eq.  Ab.  361*  ( which  seems  directly 
oyer-niled  by  Staikam  v.  BeU^  snp.) 
Davis  V.  h*or{on,  2  P.  W.  390.  Shf/- 
jMd  T.  Lord  Orrrryy  3  Atk.  282. 
RMdsOl  y.  Atfdfeil,  5  Burr.  2806.>  Doe. 
V.  Shippfntri^  Dongl.  75.  Doe  v.  nU- 
kineon,  2  T.  R.  209.  CaUhorpe  v. 
GoMghf  snp.  Doo  v.  Bro^onf , '  ttnp. 
Deim  V.  Bugsbami  6  T#r  H.  512. 
Uofmes  Y. Cradock,  3\es.  3.17.  Hum- 
beretone  v.  Slanion.  'l  Ves.  it  6ca.  5B3l 
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Harbis  v.  Jambs. 

^E  defendants  at)peared  to  a  bill|  and  a  jui|Ot  answer  yras 
Irawn  for  (hciii  all ;  only  three  appeared  at  tne  officp  to  sw^iMf 
ickwas  refused  by  the  officers. 

.  Richards  now  moved,  that  tlie  answer  might  be  filed,  as 
iswer  to  the  tliree  ^ho  appear  to  swear  to  it ;  and  stated  as 
'actice,  that  where  an  answer  is  proposed  as  the  answer  of 
and  two  only  appear  to  swear  it,  it  is  taken  as  the  answer  of 
two. 

'd  Chancellor  said — tlie  practice,  if  it  prevailed,  was  wrong ; 
le  officer's  was  n  good  objcctioo^  aad  th^t  if  he  granted  the 

laotiojD, 


Lincoln's-lon 
Hall,  13th  Dec. 

An  answer  pre- 
pared for  6ve, 
cannot  be  sworn 
to,  as  the  an- 
swer of  three  of 
them  only. 


[400] 


4I» 


179U 


Hakris 


Cmbs  Abourb  AMD  Detxrmibeb 

motion,  he  should  direct  the  oflScer  to  do  an  improper  thing,  and 
that  the  answer  ought  to  be  amended. 

Mr.  Richards  taying  thii  could  not  be,  as  it  was  not  filed: 

■ 

Lord  Chaneellor  refitsed  the  motion  (a). 


(a)InIloiw  v.Reodt  tVes.&B€a. 
StOf  wbere  certain  defendiuiU  had  de- 
cSipsd  joining  in  a  Joint  and  several 
amwer,  whieb  had  been  taken  by  con- 
mimum^  in  the  tiUe  6f  ¥Pfaich  their 
aamet  w^  iadndedy  it  was  s^d,  that 
die  answer  should  be  received  as  the 
answer  of  those  who  swore  it,  and  this 
erroneoas  practice  was  adopted  by  the 
Coart ;  but  in  Co9ke  v.  fVettaUy  1  Mad. 
Rep.  f65.  an  answer,  stated  to  be  the 
joint  and  sevend  answers  of  two,  bol 


sworn  oidy  by  one,  was  ordered  to  be 
taken  oif  the  file,  witli  costs.  In  Gr^- 
Jfihi  V.  IVoiHk  11  Tes.  ef,  an  answer, 
mJsnaining  the  phdntiff,  in  Fisfsra  v. 
Jhampm^f  Coop.  Ch«  Rui.  e49,  an  an- 
swer, the  title  of  which  otnttted  Hnt 
words,  *<  to  the  bill  of  complaint  of,* 
and  in  Copt  v.  Pmrp^  1  Mad.  Kep.  SS, 
an  answer,  purporting  to  be  an  answer 
to  a  bill  of  ftvii  complainants  eoify, 
when  there  were  six,  were  all  ordered 
to  be  taken  off  the  file. 


liaeofaiVIan 
HaU,14thDM. 

Patting  a  deed 
into  the  lumds  of 
n  solicitor,  to 
prepare  a  con- 
▼eyanoe  of  the 
estate  to  a  son- 
in-law  (after 
aMtfriage)nota 
part  pmormance 
of  a  parol  agree- 
ment, so  to  do, 
ao  as  to  take  it 
oat  of  statute  of 
Frauds:  ade* 
niarrer  allowed 
on  that  ground 
|oa  bill  for  spe- 
cific peffom- 


Rbddiiic  r.  Wilkes  (a). 

"DLAINTIFF  stated,  bv  his  bill,  an  kiteraiarriase  betwesn 
/*-  himself  and  die  dau^ter  of  defendant;  and  that  the  db- 
fendant,  preinioits  thereto,  promised  to  pay  io  the  .plaintiff  die 
sum  of  ^500  as  a  marriage  portion;  that  the  defendant  had,  al 
different  times,  paid  hnn  ^900,  which  plaintiff  had  laid  not  in 
purchases  whlcb  he  had  settled  on  the  mucHag^;  hut  that  defend- 
ant had  never  paid,  and  refused  to  pay  the  other  «£200^  pretending 
that  he  only  promised  £500  stock,  and  that  the  .£300  he  had 
pdid  amounted  in  value  thereto;  whereas  plaintiff  charged  the 
promise  was  of  ^500  sterling. 

Plaintiff  further  stated,  that,  after  marriage,  the  defendant  pro- 
mised the  plaintiff,  that  in  order  to  increase  his  income,  he  would 
convey  certain  messuages  to  plaintiff  and  his  wife,  and  directed 
him  to  prepare  conveyances  ^  the  same,  which  being  produced 
to  him,  he  refused  to  execute. 

The  bBl  finrdier  slated,  diat  the  defendant  pretended  he  co|iU 
aot  pay  any  fiuther  sum  without  injuring  his  femily,  as  he  intended 
to  convey  the  premises ;  and  with  respect  to  the  conveyance  stated, 
that  he  had  in  bis  possession  the  original  lease  of  die  premises, 
and  that  a  conveyance  of  the  same  having  been  drawn  accorcGi^ 
;to  defendant's  cKrections,  he  had  directed  certain  alterations  to  be 
made  therein,  which  havmg  been  done,  he  refused  to  execnte  die 
same.  The  biU  contmned  several  interrogatoriesy^c.  to  defiend- 
ant*s  substance,  and  the  state  of  his  femily,  and  ability  to  pay  the 
f£dOO  without  injuring  them. 


(«)  Reg,  Lib.  B.  1791.  M.  ISl. 
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To  this  bill  the  defendmnt  demurred,  aad  first,  as  to  the  dis*  179i* 

coverj  whether  he  did  not  pretend  that  he  could  not  pay  the 
•£500  without  injury  to  his  family,  and  of  the  state  of  diat,  and  ^ 

of  Jus  substance,  he  shewed  as  cause  of  demurrer,  that  the  pluitiff  Wilkes, 
hafl  not,  by  his  bill,  stated  sudi  a  case  as  ought  to  entitle  him  to 
a  discoTery  thereof;  and  as  to  the  discovery  whether  the  defiwdant, 
after  the  marriage,  promised  the  plainUff  to  convey  the  premises 
in  bill  named,  and  the  insUtictions  to  prepare  the  conveyauces,  he, 
for  cause  of  demurrer,  shewed  that  plaintifi^,  by  his  own  shewing^ 
was  not  entitled  to  such  discovery ;  and  answered,  with  respect  to 
the  promise  of  the  <£ 500,  that  he  had  promised  £500  stock,  the 
value  whereof  he  had  paid  to  plaintiff. 

Mr.  Brown,  for  the  plaintiff,  witli  respect  to  the  former  part, 
said — that  being  to  interrogatories  immaterial  to  the  question,  the 
demurrer  might  prevail ;  but  as  to  the  latter,  it  should  have  been  a 
plea  of  the  statute  of  Frauds,  not  a  demurrer,  lliat  the  allegation 
of  the  bill  viras,  that  a  conveyance  had  been  prepared,  and  altera- 
tions .W9de  by  the  defendant's  desire,  which  was  a  part  perform* 
unoe. 

L&rd  CkaBceUar  said — that  putting  the  deed  into  the  solicitor's 
lumds  to  prepare  jthe  conveyance,  was  not  sufficient  to  take  it  out 
of  the  statute  of  Frauds ;  that  the  statute  is  different  in  the  case 
of  marriage  from  other  circumstances;  and  that  marriage  had  beeu 
Wd  not  to  be  B  psct  peiformance;  and 

AUowed  the  demurrer  (a). 

(«)  Ai  to  tlie  doctrine  npoa  the  inW     ante,  vol.  It.  559^  and  tiM*  Editor's  note 
Ject  of  part  porfonnanoe    of  parof     to  it. 
ai^reeineQts,  vide  ^yhiUkMrck  y.  Bcms,  * 


AnDBEWB  V.  PaBTINjGTON  (a\  ■       Lincoln*».Inn 

^  Hidl,  16th  Deci 

JfOBERT  JNDREfVS,  grandbther  of  the  plaintiff,  made  Beqacst  of  a  re. 
■*•'  his  will,  bearing  date  IQthJugyst,  1763,  and  thereby  gave  J^WrSSf^ 
io  the  defendants  Partington  and  Andrews    (the  father  of  the  thidnghier/ 
plaintiflb),  all  his  real  and  personal  estates  (subject  to  debts),  in  »hmt$t9kepM 
Jthe  first  place,  to  pay  taxes,  repaint,  and  for  &e  renewal  of  leases,  ^  *''  oT'^  a 
and  out  of  the  rents, 4rc.  to  pay  his  wife  Jfureaine^  ,£800  a«year,  ttf^fl^itiomer 
;until  his  daughters  Diana  and  Catherine  should  marry,  and  after  odMnciif /n- 
jlheir  marriages,  £600  a-year  for  life,  aad  subject  and  without  JJ^SlwS&«SS* 

uUere$l/arwmm- 
(a)  See  a  very  important  point  in  tliis  cause  «pon  the  snbjcct  of  maintenance,  iinMue*    The 
i^ilc,  40.  fluid  shaU  be  dv 

visible  when  tht 
eldest  attaias  21,  and  the  divbion  shall  be  among  those  then  is  eue» 

prejudice 


J! 


4R)||  Cases  Arouxd  akd  Dbtbrminbd 

179K  prejudice  thereto,  out  of  the  rents  and  profits,  to  nuse  £&fiOO^  as 

%^vw  soon  a;i  might  conveniently  be,  after  liis  decease,  to  be  paid  in 

AiiDKEwt       manner  following,  (u  e.)  £2fiO0  to  his   daughter  Diana^  and 

t  Partingtom      £^fiOO  to  his  daughter  CWAeriii€,  accumulating  the  surplus  rents 

^  *     and  profits  during  the  life  of  his  wife ;  and  after  the  decease  of  bis 

wife,  the  further  sum  of  «£7,000,  to  be  paid  to  hb  daughters, 
at  such  times,  and  in  such  proportions  as  therein  mentioned, 
(u  e.)  <£d,000  to  Diana f  on  the  day  of  her  marriage,  and  jE4fiO0 
to  Catherinef  on  die  day  of  her  marriage,  provided  such  marriages 
should  happen  after  the  decease  of  his  wife ;  and  in  case  either 
of  his  daughters  should  marry  in  the  life-time  of  tlie  wife,  then 
her  share  to  be  paid  her  within  six  months  after  the  death  of  the 
wife ;  the  shares  of  the  daughters,  after  decease  of  the  wife,  to 
bear  interest  at  «£4  per  cent.,  and  in  case  his  said  daughters,  or 
either  of  them,  should  die  unqnarried,  then  upon  trnst  to  pay  the 
share  or  shares  of  her  or  tliem  so  dying,  in  Uie  manner  following, 
(i.  e.)  £2,000,  part  of  the  £3jOOO  share  of  Diana,  to  all  and 
every  the  child  and  children  of  his  son  Robert  Andrews,  equathf 
io  be  divided  between  and  among  them,  if  more  than  one,  share 
and  share  alike,  and  if  but  one,  then  to  such  only  child ;  the  parts 
or  shares  of  such  child  or  children  to  be  paid  in  manner  following, 
(k  e.)  the  damhten*  ihatet  at  her  or  tlieiir  ages  of  twenty^wt^  or 
day  or  days  of  marriage^  whidi  should  first  happen,  and  the  soni 
share  or  shares,  at  his  or  their  age  or  i^es  of  twenty-one,  or  to 
he  sooner  advanced  for  his  or  their  preferment  in  the  world,  or 
benefit,  if  the  trustees^  or  tl^e  survivors  of  them,  S^c.  should 
think  ft,  with  survivorship  among  the  children,  the  dividends  and 
interest  thereof  to  be  paid,  by  the  trustees,  toward  the  main- 
tenance and  education  of  such  child  and  children  till  their  shares 
become  payable,  in  proportion  to  their  respective  shares  and 
interests  therein ;  and  in  case  all  the  children  should  die  before 
their  shares  became  payable,  then  the  £2,000  to  be  paid  to  his  son 
Robert  Andrews,  llie  testator  also  declared  the  uses  as  to  the 
remaining  £1,000,  given  to  his  said  daughter  Diana,  for  the 
benefit  of  the  children  of  his  daughter  Margaret  jlshcrqfi,  and 
with  respect  to  £2,000  of  the  £4,000,  his  daij^hter  Catherine's 
share,  he  also  gave  it  in  the  same  mamier  with  the  first  £2,000, 
given  to  bis  daughter  Diana,  and  the  other  £2,000,  part  thereof, 
be' gave  among  the  children  of  his  daughter  JIf  argcire/^sAi;ro/^, 
[  403  ]  in  the  manner  therein  mentioned ;  and  he  gave  the  residue  of  his 
estate,  after  the  death  of  his  wife,  after  payment  of  £1,000,  to  fab 
son  Robert  Andrews,  and  three  annuities  to  persons  since  dead, 
to  the  children  of  defendant  Robert  Andrews,  in  the  same  manner 
with  the  £2,000  given  in  the  first  place  to  Diana. 

The  testator  died  9,7  ih  August,  1763,  and  his  wife,  and  defend- 
ant Par^'?/g/o/i,  proved  his  will. 
I  The  widow  died  QSdMay,  1774,  leaving  defendant  P^r/tiig/on 

the  surviving  executor. 

Catherine 
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Catherine  Andrews,  one  of  the  testator's  daughters,  intermarried         1791» 
with  John  Neale  Pleydell  NoUy  Esq.  and  £AfiO0,  part  of  the         '^^^ 
«£7>000,  were,  after  decease  of  the  mother,  paid  to  the  trustees       Andrbw» 
named  in  the  settlement  upon  the  marriage,  together  with  <£l|100^    Partington. 
arising  from  savings,  and  from  another  fund. 

llie  remaining  £SfiOO  was  never  raised,  Diana,  the  other 
daughter,  never  having  married ;  but  interest  for  the  same  has  been 
paid  to  her  from  the  death  of  the  widow. 

Sarah  Andrews,  wife  of  the  defendant  Robert  Andrews,  son 
to  the  testator,  died  in  April,  1781,  and  the  plaintiffs  are  the 
children  of  that  marriage,  six  of  whom  had  attained  their  ages  of 
twenty-one,  previous  to  the  filing  of  the  bill,  and  the  six  others 
were  minors. 

The  bill  prayed  (among  other  things)  that  the  freehold  and 
leasehold  estates  might  be  sold,  and  six*twelftli  parts  of  the 
produce,  and  also  of  the  residue  and  accumulation,  might  be  paid 
to  the  six  plaintiffs  who  had  attained  twenty-one,  and  the  remaining 
six-twelfth  parts  be  placed  out  at  interest  for  the  benefit  of  such 
of  the  plaintiffs  as  are  infants,  4rc. 

The  cause  came  on  to  be  heard  \si  March ^  1790^  when  the 
only  question  decided  was  relative  to  the  maintenance,  (vide  ante, 
p.  60.)  and  it  was  referred  to  the  Master  to  enquire  (t'/i/.  aL)  what 
children  the  defendant  ^A^re&'s  then  had,  and  had  had,  and  at  what 
times  they  were  respectively  bom,  and  in  case  any  of  them  were 
dead,  then  when  they  respectively  died. 

July  11th,  1791,  the  Master  made  his  report,  and  thereby  [  404  ] 
stated,  that  the  defendant  Robert  Andrews  bad  issue,  by  his  late 
wife,  the  following  children,  and  no  more,  plaintiff  Elizabeth^ 
born  1761,  Robert  1762,  Catherine  1764,  George  1765,  Char^ 
lotte  1766,  Sarah  1767,  Ctesar  1770,  Hugh  177^,  Henry  177S, 
Frederick  1775,  Marianne  1777,  Augustus  1779;  and  that  be- 
sides the  above-mentioned  children,  the  defendRiii  Andrews  had 
issue,  by  his  said  wife,  the  following  children,  who  were  dead, 
Sara/i,  born  1760,  died  1763,  John,  bom  1769,  died  1783,  and 
Charles,  born  1776,  and  died  in  the  same  year. 

And  now  the  cause  coming  on  for  further  directions  upon  the 
Master's  report,  the  question  was,  what  children  should  take  under 
the  bequest  of  the  residue  ?  First,  whether  all  such  children  as 
the  defendant  Robert  should  have  at  the  time  of  his  deadi  i 
Second,  whether  it  should  be  confined  to  such  as  were  living  at 
tiie  deatli  of  Margaret,  tlie  testator's  widow  ?  Or  third,  to  such 
children  as  were  living  at  tlie  time  the  eldest  child  attained  the  age 
of  twenty-one. 

Lord  Chancellor  said — where  a  time  of  payment  was  pointed 
out,  as  where  a  legacy  is  given  to  all  the  children  of  A*  when 
they  shall  attain  twenty-one,  it  was  too  late  to  say  that  the  time 
ao  pointed  out  shall  regulate  among  what  children  the  distribution 

shall 


404 
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•ball  belnade.  It  most  be  among  the  children  m  esse  at  the  time 
the  eldest  attains  such  age*  He  said  he  had  often  wondered  boH 
it  came  to  be  so  deaded,  there  being  no  greater  inconvenieooe, 
in  the  case  of  a  devisep  than  in  that  of  a  marriage  settlementi  where 
nobody  doubts  that  the  same  expression  means  all  the  chiMren  (a). 

(a)  The  rule  laid  down  by  l^ord 
Hankcickif  in  EUison  ▼.  Airey^  1  Yes, 
ill,  which  was  foHowed  in  the  pre* 
sent  case,  has  frequently  been  stig- 
matized as  a  refinement,  and  as  con? 
tradicting  the  intent  of  the  testator; 
and  it  has  been  regretted  that  the  same 
cwistmetien  bai  not  been  adopted  in 
Ibis  respect  in  Wilis,  as  in  narria|;e 
settlements:  the  answer  to  that  is, 
that  in  marriage  settlements,  as  be- 
fore marriage,  there  can  be  no  ebil- 
4rBn  to  whom  it  can  be  ajj^Ued^  wch 
a  limitation  most  of  necessity  mean  o22 
the  chilar^  as  there  Is  no  place  in 
MIcb  t»  draw  the  VHbtt  aM  Hi  a 
mniaf^iettlfliBent  it  seldom  bappcos 
that  the  husband  and  wife,  or  one  of 
them,  has  not  a  life  estate,  by  which 
the  distribution  is  prevented,  till  the 
pOBsibiUty  of  more  children  eonbog  im 
4tH  is  at  an  end. 

In  these  bequests  to  children  or 
Mmt  persons  wno  are  designated  as  a 
disss,  the  court  always  endeaTonrs  to 
construe  the  period  of  distribution  as 
lite  as  it  can,  in  order  to  include  th% 
STCatest  nnmber  of  persons  withhi 
Mteftstor^boinitj»  The  cases  npeo 
this  sutgeet  may  be  oonveniently  diyid* 
M  into  three  classes ;  1st  where  there 
is  simply  a  geneitf  detlsb  to  obUdren 
0T  other  persons,  as  a  dassp  in  which 
case  it  comprehends  all  persons  an- 
swering that  description  at  the  time  of 
the  testator^  death,  Ht/I  ▼•  Ch&pmanf 
Jpost»:391.  1  Ves.  jun.  405.  Khi€r  ▼• 
JFnmciMf  ante,  vol.  ii.  658.  Smgletan 
t.  Gilbert^  i  Cox,  68.  Davidton  t. 
Dallas,  14  Ves.  576.  The  case  of 
Jlir<tii  ▼«  H4aikeoief  ante,  234,  u  in 
Opposition  to  these  and  the  other 
authorities,  and  may  be  considered 
erer-ruled  by  them,  f  d.  where  there 
is  n  previous  life  estate,  in  which 
case  aU  the  pertons  answerina  the 
description  at  the  extinction  of  that 
life  are  included,  Baldwin  y,  Caner^ 
Cowp.  209.  AftM  ▼.  AytoHf  iCok, 
927.  Atiomeif'General  v.  Critpin, 
ante,  vol.  i.  S86.  DevUme  v.  MeUo, 
ibid.  537.  MiddUton  ▼.  Musenger^ 
B  Ves.  136.  Peal  ▼.  Compton.  8 
Ves.  375.  WaUar  y.  Skare^  15  Tes. 
122.  Crme  ▼.  Odeli^  1  Ba.  &Be.  449. 
afterwards  in  Dom.  Proc.  3  Dow. 
P.O.  61.  The  8d  «lass  of  eases  are 
those  in  which,  as  in  tlie  present,  the 
bequest  is  to  children  {generally)  pay« 


able  at  a  certain  period,  (usually  tweo- 
ty-one  or  marriage)  in  which  case  all 
tnildren  are  let  in  who  come  into 
ene,  before  the  first  child  attains  fie 
period  appointed.  Congrevi  ▼•  €o«- 
grertf,  ante,  vol.  i.  530.  GUmorti, 
Severn^  lb.  582.  Pulrford  v.  ffaal€r, 
poet,  416.  Hv^hes  v.  Hngkm^  pest, 
434.  and  14  Ves.  206.  Pnmatt  v. 
Long,  2  Ves.  j  im.  692.  Hiuii  v.  Prait, 
S\e».  730.  Barringiim  ▼.  THifHos, 
f  Ves.  345.  9Vhmrta4  ▼•  A.  Jdbi, 
10  Ve$.  152.  GilbeH  v.  Hsimasn^  II 
Ves*  238.  and  it  is  now  settled,  that 
children  in  venire  m  ntere^  at  the  |)eriod 
of  liistribalkin,  may  taltOy  Ci«*r  v. 
Bklp,  ante,  vol.  ii.  390.  and  theonm 
cited  In  the  note  to  it,  ovtf-mfiag 
PfaitSM  T.  GofnH^  lb,  47*  and  CSsipsr 
▼•  Foiiss,  ib.  M 

Where  tiiere  is  n  devise  to  pcsssns 
in  a  class,  though  tiie  girt  be  to  them 
In  the  plural,  tiod  a  dlrectSnti  iiiat  tte 
should  take  as  tenants  in  eoinniMi,and 
not  as  jotttt  tenantoi  jet  if  there  be 
only  one  surviving  at  the  period  of 
diktfibutioii,  such  person  wiU  take, 
G^^ofciv.Anoofoii^r,  2Vera.  lOe.  Dee 
Y.JBkMaUf  13  Enstt  326.  and  thessnis 
would  probably  have  been  determined 
in  the  hte  case  df  SmM  v.  MauMmf 
6  Dow.  P«  C.  fS.  bttt  for  n  renmik- 
able  dause  which  followed  and  csa- 
trolled  the  previous  devise.  And  a 
defective  enumeration' of  the  (ersoos 
composing  the  class,  ifi4ll  not  pvuveat 
an^of  tlMm  from  taking,  tims^^nr 
children  have  been  allowed  to  lake, 
where  tfafe  bequest  Was  onlyfo  ttree, 
and  threef  where  it  was  bnt  to-Sspt, 
SleeekY.  Tkormgtenf  2  Ves.  564>  Tern- 
kins  V.  TomkinSf  cit  ib.  and  from  tiK 
Register's  book,  19  Ves.  126.  n.  Suit 
V.  FenkmOeif  1  Cox,  79.  flSeUtev. 
WOkiyy  ante,  vol.  ii.  85.  S.  U 1  Cos, 
250.  Humphreys  v.  Htcaipfcr«yi,  2  Cos. 
184.  Garveyy.  Hibbert,  19  Ves.  125. 
Bttt  if  tliere  happens  to  be  no  )per- 
son  in  existence  to  nnswer  the  de- 
scription when  the  period  arrives,  the 
Court  will  not  waJt  16  s^  whedker 
any  will  come  in  esse,  Godfrey  ▼.  Daeis^ 
6  Ves.  43.  Care  also  must  be  taken  that 
a  devise  to  a  class  of  persons,  sboald 
not  be  after  nn  indefinite  failure  of  is- 
sue in  another  person,  as  In  Jte  i. 
AndUyi  1  Cox,  324.  wheie  a  testator 
give  JL'lfiOO  to  A,  and  the  issue  of  her 
body,  in  default  of  such  issue  to  be 

equally 
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^vally  dhrided  between  tbe  daogliten 
then  ii?bg  of  J.J.  and  £/«za6<iik  his 
wife,  whidi  vratM  have  beeti  good,  tf 
it  had  been  to  "  jdaughten  now  Kvinf /' 
or  **  who  should  be  living  at  the  testa- 
tor^ death/'  bnt  was  ¥013,  as  according 
to  the  present  doctrine  it  wotild  com- 
prehead  after  bora  dauglMen;  tnd 


rach  bequests  cannot  be  good  hiparU 
and  bad  in  part;  therefore  if  some  of 
theindlvidvuds  composing  Che  class,  be 
incapable  of  taking,  the  t>equest  can* 
not  be  altered  either  into  particukr 
bequests  to  the  individuals,  or  by 
snbflividing  the  class  itself,  IiMibe  v. 
As^inssn,  3  If  erlv.  363* 
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[405  ] 

Rollsy 
ISth,  16th  Die. 

rpHOMAS  DOJVNES  WILMOT,  by  his  wiU,  dated  6cli  When  the  tat- 
-^    February^  1 779,  devised  in  diese  words,  "  after  all  my  juat  ?J*Y SSmS. 
^  debts  are  paid,  I  give  and  bequeath  unto  my  only  sister  £/eanor  correctly,  the 
^  Dtarn^  of  the  ciiy  cf  London^  the  annual  produce  of  2,000  Conrt  wui  effect 
'^mineas,  to  be  laid  out  in  a  piece  of  land,  in  any  part  of  Greai  ^^^^"^^ 
^Britam  she  may  choose,  for  a  place  of  retirement;  the  said  ^nllere  money  is 
^  pMrchase,  when  made,  to  be  for  ever  €$iiailed  an  her  iisue,  and  given  to  be  laid 
^  at  her  decease,  the  annual  produce  of  such  mirehase  to  bo  ^il^'^Jf^^^* 
^  yearly  and  equally  divided  among  her  issue,  males  and  females^  ment  for  testa- 
^  for  the  educatioB^  maintenance,  and  suppcnrt  of  them,    I  also  tor's  sister,  **  to 
^  give  and  bequeadi  unio  the  children  rf  mg  said  sist^,  the  whole  ^^'^nteT^ 
^'  of  all  the  real  and  {personal  estate  I  may  die  possessed  of,  after  iMae,**  the  hns- 
^  paying  the  above  intended  legacy,  and  thoie  hereinafter  mciH  band  of  one  of 
**  tioned,  and  it  is  my  particular  will  and  desire,  that  the  children,  ^  ^IJ^**"*  *^ 
^  all  of  diem,  be  educated  with  the  yearly  interest  of  whatever  titled  as  tenant 
'^  porlion  ef  my  estate  that  may  fall  to  each  respective  child's  by  tbt  curtesy  to 
« lot  or  thtite,  and  such  portion  not  to  be  otherwise  clauned  ^^^|^*  ^ 
''or  inherited,  directly  or  indirectly^  until   the   said  cfaildrsii  duidren  not  to 
^nrrive  at  the  age  of  twenty^two  years«  whether  manied  or  becfadmedtiii 

The  testator  bad  not  any  real  estate^    At  the  deadi  of  the  ^^^^^Sme 
testator,  and  at  the  time  of  making  bis  will,  Eleanor  Deam  bad  is  vested, 
three  diildren,  Elizabeth,  who  afterwards  married  the  plaintiff, 
dud  Ae  defendants  Anna  Maria  and  ThomoB  Deam,  ivbo  were 
idAmtB* 

SoM  trfter  the  death  of  the  testator,  Eleanor  Deam  *died> 
iHtbout  having  had  any  other  children,  and  soon  after  her  deaths 
ElixiAeth  Deam  married  the  plaintiff,  and  died  soon  afterwards^ 
trader  the  age  of  twenty-two,  having  had  a  chiki>  who  lived  but  a 
few  days. 

Upon  a  bin  filed  by  tbe  chiidreti  of  EUanorDearn,  it  had  been 
decreed,  that  the  2,000  nineas  should  be  laid  out  in  the  purchase 
bf  Bank  annuities,  in  the  name  of  the  Accoutitant-General,  for 
the  benefit  of  die  infants^  till  it  could  be  laid  out  in  the  purchase 
of  lands. 

Elizabeth  Dodson  afterwards  dving,  the  plaintiff  filed  this  sup-' 
plemental  bill  against  the  other  infants,  and  against  the  executors 
of  the  testator,  claiming  to  be  entitled,  as  tenant  by  the  curtesy, 

to 
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I791*         to  the  interest  of  a  third  part  of  2,000  gaincas,  and  likewiic 
^"^""^  claiming  to  be  entitled,  as  administrator  of  bis  wife,  to  a  third 

DoDioN        pgy.^  Qf  (i^g  residue  of  the  personal  estate  of  the  testator. 

Hay 
r  406*  1  ^^*  HardtngCf  Mr.  Uoydf  aad  Mr.  Abbots  for  the  plaintiff, 

^  ''       contended — that  he  was  entitled  to  be  tenant,  by  the  ciirtesj,  of 

a  third  part  of  the  stock  purchased  with  the  2,000  guineas;  that 
it  was  so  clear  that  the  wife  of  the  plaintiff  took  an  estate  tail 
under  the  will,  of  the  testator  in  a  third  part  of  that  stock,  that 
it  woold  not  admit  of  any  argument ;  and  that  a  husband  might 
be  tenant  by  the  curtesy  of  an  equitable  estate,  and  of  money  to 
be  laid  out  in  land,  appeared  by  the  case  of  Stpedtq^ple  v.  BindoHf 
2  Vern.  536,  that  the  plaintiff's  wife's  share  of  the  residue  was 
a  vested  interest  in  her,  though  she  died  before  twenty-two,  they 
contended,  because  it  w*a8  in  the  first  place  given  absolutely  to  her 
and  the  odier  children,  and  there  was  nothing  in  the  subsequent 
part  of  the  bequest  to  shew  that  the  testator  intended  it  diould 
not  be  a  vested  interest;  on  the  contrary,  the  testator,  in  a  *sdb* 
•eauent  part  of  the  bequest,  gave  the  interest  of  the  leg^y  to  the 
children,  which  alone  would  be  sufficient  to  make  their  portions 
vested,  although  the  interest  was  given  for  the  purpose  of  main- 
tenance and  education,  as  appeared  by  the  case  of  Hoath  v.  Hoa^ 
(ante,  vol.  ii.  p.  3.) 

Mr.  Selwyn  and  Mr.  Romilfyf  for  defendants. — The  infants 
admitted,  that  if  the  plaintiff's  wife  was  tenant  in  tail,  he  would 
be  entitled  to  be  tenant  by  the  curtesy,  though  it  was  only  of 
money  to  be  laid  out  in  the  purchase  of  land ;  but  they  insiiied^ 
that  the  plaintiff's  wife,  and  other  children  of  Eleanor  Deum, 
were  not,  by  the  will,  tenants  in  tail ;  that  the  testator's  inteotioB 
appeared  to  be,  that  after  the  estate  was  purchased,  a  conveyance 
should  be  executed,  the  estates  were  dien  to  be  for  ever  entailed 
on  the  issue  of  Eleanor  Deam,  and  by  those  words,  the  testatoi 
could  not  mean  tliat  estates  tail  should  be  given  to  them,  but  that 
the  estates  should  be  settled  in  such  a  manner  as  to  be  unalienable, 
as  strictly  as  the  rules  of  law  would  admit,  which  could  only  be 
done  by  limiting  one-third  of  the  estate  to  be  purchased,  to  each 
of  the  children  of  Eleanor  Deam  for  life,  with  remainder  to  their 
first  and  other  sons  in  tail,  with  remainder  to  their  dau^blers 
in  tail,  with  cross  remainder  in  tail ;  that  the  testator  had  himself 
directed  how  the  estate  should  go  to  Eleanor  Deam,  but  with 
respect  to  her  issue,  he  required  a  conveyance  to  be  made,  and 
the  Court  would  take  care  that  the  conveyance  should  be  so 
framed  as  best  to  effectuate  his  intention ;  that  this  was  the 
constant  course  of  the  Court,  not  only  in  the  case  of  marriage 
[  407  1  articles,  which  were  to  be  executed  by  the  Court,  but  also  in  the 
case  of  wills,  which  contained  trusts  executory ;  that  this  doctrine 
was  expressly  laid  down  by  Lord  Courper,  in  \he  Earl  of  Stamford 

V.  Uobari, 
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yr.Hobart,  Frame's  Contingent  Remainders,  vol.  i.  p.  175.  (4th  1791. 

edit.)  and  had  been  recognized  and  acted  on  in  many  cases,  par-  ^^v^ 

ticularly  in  White  v.  Carter,  Arab.  670.  Dodsom 

Mat 

Mr.  Richards,  for  Thomas  Dearn  (the  husband  of  Eleanor 
Deam,  one  of  the  executors  of  the  testator,  and  administrator 
of  his  wife,  who  was  the  next  of  kin  of  the  testator,)  insisted — 
that  the  share  of  the  plaintiff's  wife  in  the  residue  was  not  a 
vested  interest,  but  by  her  death  under  twenty-two,  was  lapsed, 
and  belonged  to  the  next  of  kin.  He  said,  that  the  cases  where 
interest  had  been  given  for  a  legacy,  were  not  applicable  to  the 
present  case,  because  the  giving  interest  was  merely  a  circumstance 
to  shew  the  testator's  intention,  and  if,  although  he  gave  interest^ 
he  were  to  declare  that  the  legacy  should  not  be  vested,  if  the 
legatee  died  under  a  certain  age,,  there  was  no  doubt  that  it  would 
not  vest  before  that  age ;  that  in  the  present  case,  the  testator  had 
uaed  the  strongest  expressions  to  shew  that  that  was  his  intention ; 
be  had  said,  not  that  the  legacy  should  not  be  paid,  but  that-it 
should  not  be  inherited  till  the  child  attained  t\venty-two,  and  the 
word  inherit  must  be  used  as  perfectly  synonymous  with  rested, 
because  it  was  a  word  as  applicable  to  a  future  and  reversionary, 
at  to  a  present  and  immediate  interest. 

This  day  his  Honour  gave  judgment.**— 

Master' of  the  Rolls. — ^The  bequest  is,  ^*  I  give  to  my  sister 
Eieanor  Deam,  the  annual  produce  of  2,000  guineas,  to  be  laid 
out  in  a  piece  of  land,  which  she  may  choose  for  her  retirement ; 
the  said  purchase,  when  made,  to  be  for  ever  entailed  upon  her 
and  her  issue ;  and  at  her  decease,  the  annual  produce  of  such 
purchase  to  be  diidded  among  her  issue  male  and  female,  for  the 
education,  maintenance,  and  support  of  them.''  Tlie  bill  is  filed 
bjr  the  husband  of  one  of  the  daughters  of  Eleanor  Deam,  insisting 
uat  the  land,  if  purchased,  ought  to  be  settled  on  Eleanor  Dearn 
for  life,  remainder  to  her  sous  and  daughters  in  tail ;  and  that  he 
having  manied  one  of  the  daughters  and  had  issue,  is  entitled,  as 
tenant  by  the  curtesy,  to  her  third. 

It  has  not  been  contended  by  any  of  the  parties,  that  Elizabeth        r  /[08  1 
Dearn  took  more  than  an  estate  for  life ;  and  indeed  it  cannot  be 
contended  that  she  took  more.  . 

The  gift  being  of  money  to  be  laid  out  in  land,  it  might  have 
been  contended,  that  she  took  an  estate-tail,  on  the  ground  that 
all  her  issue  %rere  intended  to  take ;  but  that  construction  could 
not  prevail  in  this  case,  where  the  produce  is  to  be  divided  between 
her  issue  male  and  female.  I  know  of  no  construction  but  one 
that  can  take  place,  viz.  that  she  took  only  for  life. 
.  Then  the  question  is,  what  the  testator  meant  by  issue  ? 

He  meant  they  should  take  such  an  estate  as  they  could  transmit 
through  an  indefinite  line  of  issue* 

Vol.  hi.  b  b  It 
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1791*  It  is  contended  that  the  Court  will  adopt  all  the  words  of  a  con- 

w^  veyance,  so  as  to  effectuate  the  intention  of  the  testator ;  and  that 

DoDsoN         jije  Court  will  not  use  the  words  of  tlie  testator,  but  where  they  are 

H^y^  informal  will  supply  formal  words  for  that  purpose.     And  the  Earl 

of  Stamford  v.  Hohart,  1  Bro.  P.  C.  288.   and  White  v.  Carter, 

Amb.  670.  are  cited  to  prove  this. 

The  Earl  of  Stamford  v.  Hobart^  arose  on  Sir  John  Maynards 
will. — The  Lord  Cha»cellor  there  declared,  "  That  in  matters 
^^  executory,  as  in  the  case  of  articles^  or  a  will  directing  a  convey- 
^'  ance,  where  the  words  of  the  articles  or  will  were  improper  or 
*'  informal^  the  Court  would  not  decree  a  conveyance,  according 
<^  to  such  improper  or  informal  expressions  in  the  articles  or  irill; 

but  wodld  order  the  conveyance  or  settlement  to  be  made,  in  a 

proper  and  legal  manner,  so  ns  might  best  answer  the  intent  of 

the  parties."  ^Diis  establishes  the  rule,  that  where  a  court  of 
equity  carries  into  execution  a  conveyance  with  informal  words,  it 
will  carry  the  intention  of  the  party  into  execution.  See  tbennriiat 
was  done  in  that  case  of  the  Earl  of  Stamford  v.  HobaTi\  all  the 
Court  did,  was  to  interpose  such  an  estate  as  would  support  the 
remainders. 

White  v.  Carter^  Amb.  670.  was  before  Lord  Camden  (a).  The 
question  was,  what  was  the  intention  of  the  testator  as  to  the  issae, 
whether  they  were  to  take  as  purchasers  or  not,  and  tlie  decree 
went  on  the  ground  of  its  being  his  intention  that  the  issue  should 
take  as  purchasers. 
[  409  ]  Wherever  I  can  find  the  intention  of  tlie  testator,  it  is  indiflferent 

wbetlicr  it  is  the  case  of  a  trust  executory,  or  of  a  legal  estate— 
whetlier  the  act  is  complete,  or  there  is  a  future  act  to  be  done. 
This  rule  is  laid  down  in  Jones  v.  Morgan,  (ante,  vol.  i.  p.  206.) 

In  Austin  v.  Taylor ^  Amb.  376  (&).  it  was  held  the  intent  of  tbe 
testator  must  prevail. 

In  this  Mrill,  I  can  find  nothing  to  shew  the  intent  of  the  testator 
to  select  the  sons  as  objects  of  bounty ;  so  as  to  raise  estates-tail 
from  them,  without  giving  them  the  saitie  estates.  If  I  could  find 
such  words,  I  would  declare  them  purchasers,  with  estates  tail  to 
their  issue. 

Here  Eleanor  Deam  might  have  many  children  bom  afler  the 
devise,  or  unborn  at  the  death  of  the  testator;  they  must  take 
estates  of  inheritance,  or  they  must  take  estates  for  lifewithoat 
any  estates  of  inheritance  grafted  upon  them.  To  take  the  con- 
struction of  Mr.  Romilli/y  I  must  make  a  difference  between  the 
children  then  bom,  and  those  unborn;  for  which'*1[  see  no  ground. 
The  testator  meant  the  estate  to  be  entailed  for  ever;  for  this  pur- 
pose, he  has  given  it  to  the  issue  as  purchasers.    It  must  be  to  the 

(a)  It  came  before  Lord  Camden,      substance  of  the  cases  upon  this  sob- 
upon  a  re-hearing  of  a  decree  of  Lord     ject.  Vide  Feame*s  C.  R.  ISi,  et  sc^. 
I^oHhingt<m,  which  he  affirmed.    The         (Jb)  S.  C.  1  Edeo,  361. 
judgment,  2  Eden,  366,  contains  the 

issue 
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ia  tail,  for  he  had  no  intent  to  make  the  children  of  Eleanor  1791* 

n,  stocks  upon  which  to  engraft  estates  taii^  but  meant  them  ^^y^ 

:e  estates  of  inheritance.  DoDfoii 

en  the  husband  will  be  entitled,  under  the  case  otSweetapple  UkY. 

ndon^  to  be  tenant  by  the  curtesy. 

euy  as  to  the  gift  of  theresidae,  ^'Igite  and  bequeath  to  the 
Idren  of  my  said  sister,  the  whole  of  all  the  real  and  personal 
Ate  I  may  die  possessed  of,  after  paying  the  above  intended 
acy,  and  those  hereinafter  -mentioned :  and  it  is  my  particular 
1  and  desire,  that  the  children,  all  of  them,  be  educated  with 
!  yearly  interest  of  whatever  portion  of  my  estate  that  may  fall 
each  respective  child's  lot  or  share;  and  such  portion  not  to 
otherwise  claimed  or  inherited,  directly  or  indirectly,  until 
r  said  children  arrive  at  the  age  of  twenty-two  years,  whether 
rried  or  single.'* 

e  question  is,  whether  he  meant  to  give  any  interest  in  the 
le  to  any  child,  till  it  should  attain  the  age  of  twenty-two. 
irords  hi  the  first  part  of  the  bequest  are  absolute.  The  ques-  [  410  ] 
I,  whether  the  remainder  will  prevent  them  from  being  so. 
nterest  to  be  applied,  is  of  such  portion  as  may  fall  to  the 
•  share  of  each  child — This  severs  the  joint-tenancy.  Where 
iterest  of  the  fund  is  given,  it  is  primd  facie  evidence  of  the 
s  vesting.  Then  the  question  is,  where  vague  words  follow- 
shall  be  sufficient  to  controul  clear  words  from  operating, 
words  are,  ''That  the  portions  shall  not  be  claimed  or  in- 
d  until  the  children  attain  twenty-two." — It  would  be  a  mon- 
I  construction  to  say,  that  these  words  prevented  the  vesting, 
8  the  children  should  attain  twenty-two.  If  a  child  died, 
ig  a  child,  could  the  testator  mean  to  exclude  ihat  child  ?  Yet 
:hild  must  be  excluded,  if  this  construction  should  prevail. 
I  natural  construction  may  be  put  upon  tlie  words,  that  he 
the  legacy  absolutely — that  he  gave  the  interest  immediately  ; 
be  legatee  was  not  to  command  the  principal  till  twenty- two 
of  age.  Then  it  is  a  vested  legacy,  though  the  beneficial  use 
ipended  (a). 

ten  I  must  declare  the  plaintifT'entitled,  as  tenant  by  the  cur- 
to  the  third  part  of  die  2,000  guineas ;  and  that  in  right 
(  wife,  he  is  entitled  to  a  share  of  the  residue,  as  being  a  vested 
»tinher,  though  tlie  control  thereof  was  suspended  till  she 
Id  have  attained  twenty-two  years  of  age. 

As  to  the  caics  in  which  the  in-  HaU,  ante,  vol.  ii.  305 ;  and  for  the 

of  a  fund  being  given,  it  has  cases  upon  tlie  general  doctrine,  vide 

considered  primi  facie  evidence  Dawson  v.  KiUett^  ante,  vol.  i.  119,  and 

Intention  to  vest,  vide  Walcqt  v.  the  Editor*8  note  to  it. 
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Hall,l6Ui,  1701 

December, 

Under  a  power 
to  devise  among 
children,  the    ? 
testatrix  gives 
to  A,  (one  of 
the  children)  for 
life,  remainder 
to  trustees  to 
preserve  contin- 
gent remainders, 
remainder  to 
first  and  other 
sons,  ifc.  re- 
mainder to  B. 
(anotlier  son)  in 
the  same  way. 
Q.  Whether  the 
exCtis  being 
void,  the  power 
is  nail,  and  the 
heir  at  law  shall 
take,  or  the  sons 
slionld  taJce  suc- 
cessive life  es- 
tates, as  good 
under  the  power; 
or  whether  to 
maintain  the  ge- 
neral intent,  the 
sons  shall  take 
estates  tail. 

[411] 


Griffith  v.  Harrison  and  Others. 

f^VYON  GRIFFITH,  D.D.  madq  liis  will,  bearing  date 
^^  the  Q,7ihMfn/t  1777,  and  after  making  the  same,  became 
seised  in  fee  of  a  freehold  estate,  called  i  aw  torts,  situate  in  the 

1)aiish  of  Sabr'ulgeworthy  com'  Her/ford,  and  of  a  reversion  of 
ands  adjoining  to  it,  expectant  on  the  death  of  jlnn  Fowler  vridovt^ 
since  deceased,  and  became  also  seised  of  copyhold  lands^  being 
part  of  the  said  estate  of  Pawtorts. 

The  testator  being  so  seised  or  entitled,  and  having  surrendered 
tlie  copyholds  to  the  use  of  his  will,  made  a  codicil  to  bis  wiD, 
bearing  date  7th  March ^  17B1,  duly  attested  to  pass  real  estatesi 
whereby  he  gave  and  devised  the  farm  called  Fawlorts,  together 
with  the  reversion  of  the  adjoining  tenement,  to  Frances  Griffith 
his  then  wife,  for  life,  and  after  her  decease  to  such  cluld  or  ckU- 
dren  of  him  the  said  testator,  as  sihe  should  judge  most  prt^per  to 
bequeath  the  same  to,  by  her  wilL 

The  testator  afterwards  made  a  second  codicil,,  dated  31st /)^ 
cember,  1788,  duly  executed  and  attested,  confirming  his  former 
will  and  codicil,  and  thereby  gave,  devised,  and  bequeatlied  all 
that  estate  called  Fawtorts,  both  freehold  and  copyhold,  of  which 
he  was  then  possessed,  and  all  the  messuages,  lands,  tenements, 
and  hereditaments  thereto  belonging,  to  the  use  of  his  wife  Franca 
Griffith  during  her  life,  and  directed  and  empowered  her  to  gat 
ana  devise  the  same  to  any  o/ie  or  more  child  or  children  of  him  iht 
said  testator,  by  her  the  said  Frances  Griffith,  in  such  manner, 
sliare,  and  proportion,  asshesliould  direct,  in  ^nd  by  her  lasiwill 
and  testamant,  in  writing,  duly  executed,  but  so  as  the  said  estate 
mi^ht  not  be  divided,  but  transmitted  whole  and  entire  to  his 
heirs. 

And  reciting  tliat  he  was  entitled,  after  the  decease  of  Jnn 
Fowler,  to  the  reversion  of  an  estate,  messuages,  and  lands  ad- 
joining the  messuages  and  lands  called  Fawtorts,  he  devised  the 
same  to  his  wife  for  life,  and  empowered  her  to  devise  the  same 
to  such  one  or  more  of  his  children  as  she  should  appoint  by  her 
will,  and  empowered  his  wife  to  grant  leases,  not  exceedii^  twenty- 
one  years)  and  declared  it  to  be  his  will  and  intention,  tliat  the 
estate  and  lands  called  Fawtorts,  and  the  other  estate  adjoining,  to 
^hich  he  was  so  entitled  in  reversion,  should  be  considered  as  one 
estate,  and  be  transmitted  entire  to  his  family. 

The  testator  died  hi  January  1784,  without  revoking  his  will  or 
codicil,  leaving  Frances  his  widow,  and  also  leaving  the  plaintiff 
his  eldest  son  and  heir  at  law,  and  customary  heir,  and  Thomas 
Harrison  Griffith,  Guy  on  Griffith  the  younger.  Elizabeth  Griffith, 
and  Charlotte  Griffith,  (which  Thomas  Harrison  Griffith,  Elizabeth 

and 
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tad  C/uirlotte,  are  tliree  of  the  defendants)  his  only  children,  hip  1791* 


urviving. 


Frances  the  widow,  entered  into  the  part  of  the  estate  to  which 
be  was  entitled  in  possession,  and  was  admitted  to  the  copyhold, 
md  continued  in  tlie  enjoyment  thereof  till  her  death. 

She  died  \Q.th  January^  17 S6,  having  made  her  will  duly  ex- 
ecuted and  attested  for  passing  real  estates,  whereby  she  gave  and 
levised  all  the  estates  which  were  devised  to  her  by  the  said  codi- 
:il8,  to  her  son  Guyon  Griffith  for  life  ^ans  waste,  remainder  to 
be  defendants  John  and  Moses  Yeldhamj  as  trustees  to  preserve 
rontingent  remainders,  remainder  to  the  first  and  other  sons  of 
jua/on  Grijfith  in  tail  male,  remainder  to  the  first  and  other 
iaugfiters  of  said  Guyon  Griffith  in  tail  general,  remainder  to 
ilaintifF  for  life,  sans  waste,  remainder  to  the  trustees  to  preserve 
;oDtingent  remainders,  remainder  to  the  first  and  other  sons  of 
plaintiff  in  tail,  remainder  to  defendant  T/tomas  Harrison  Griffith, 
'emainder  to  others  of  the  defendants  successively  for  life,  re- 
naiiider  to  their  first  and  otlier  sons,  remainder  to  the  daughters, 
vith  an  ultimate  remainder  to  the  right  heir  of  the  testator. 

Guyon  Griffith  the  younger,  the  devised  for  life  under  his 
notber's  appointment,  died  21st  October,  1789,  intestate,  unmar- 
led,  and  leaving  no  child,  but  leavuig  the  plaintiff  his  heir  at  law, 
ind  customary  heir. 

llie  plaintiff,  so  circumstanced,  contracted  with  the  defendant 
Harrison,  for  the  sale  of  the  estate  at  the  sum  of  £  1,^00,  and 
ID  article  was  for  that  purpose  entered  into ;  but  the  defendant 
objecting  to  the  plaintiff's  title,  this  bill  was  filed  for  a  specific 
performance  of  the  purchase;  plaintiff  insisting  by  the  bill,  that 
lie  execution  of  the  power  was  void,  not  having  followed  the 
lenns  th<ereof ;  for  that  Frances  Griffith  had  no  authority  to  limit 
he  premises  to  the  children  or  issue  of  the  plaintiff,  or  any  of  his 
irothers  and  sisters,  and  therefore  that  the  dispositions  of  the  pre- 
nises^  by  the  will  of  Frances,  not  having  strictly  pursued  the 
ifords  of  the  power,  was  wholly  void  and  ineffectual ;  that  there- 
Tore  the  estate  had  descended  upon  the  plaintiff  as  heir  at  law  and 
:iistomary  heir  of  the  testator  his  father,  (subject  to  the  estate  for 
ify  of  Ann  Fowler,  in  part  thereof,  which  had  since  fallen  into 
jKMsession  by  her  death)  in  the  same  manner,  as  if  Frances  the 
vidow,  had  made  no  disposition  of  it. 

The  defendant  Harrison,  by  his  answer,  submitted,  to  the  Court, 
nrbetber  the  will  of  Frances  Griffith  was  a  good  execution  of  the 
power  given  to  her  by  the  codicils  to  her  husband's  will,  and  said 
le  was  ready  to  complete  the  purchase,  if  the  plaintiff  could  make 
I  good  title. 

The  other  defendants  submitted  the  same  question  to  the  Court. 

Ilie  cause  came  on  to  be  heard  27th  July,  1791>  when  it  was 
referred  to  the  Master,  to  sec  whether  a  good  title  could  be  made, 

and 
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1791,         and  further  directions  were  reserved  till  the  Master  should  ha;re 
^M^/^  made  his  report. 

GmirriTn  The  Master  made  his  report  2d  December,  1791>  and  certified 

Uareirov       ^^^  ^  K^^  ^^'®  could  be  made  to  the  premises. 

To  this  report  the  defendant  filed  a  general  ezceptioii,  for  Aa^ 
the  Master  ought  to  have  certified  that  a  good  title  could  Qot  be 
made. 

Tliis  exception  came  on  now  to  be  argued.-— 

Mr.  Man^Id,  in  support  of  the  exception. — By  the  power^ 
Mrs.  Griffith  had  authority  to  appoint  the  estate  among  her  clul- 
dren  by  tlie  testator;  there  b  no  question  she  might  sive  the  whole 
to  any  one  child ;  but  by  limiting  it  to  one  son  for  life  only^  and 
then  giving  it  to  the  sons  and  daughters  of  that  son,  she  has  ex- 
ceeded her  authority;  but  still  Moses  Griffith  the  plaintiff  cannot 
make  a  good  Utle,  and  the  Master  should  have  reported  that  he 
could  not ;  because  there  is  an  estate  limited  by  the  devise  to 
Qwfon  for  life,  and  although  the  subsequent  estates  are  void,  yet 
the  next  estate  is  to  the  plaintiff  for  life  only,  and  the  subsequent 
takers  may  also  take  fpr  life,  those  limitations  being  good  under 
jthe  power. 

Mr.  Solicitor-General  and  Mr.  Stanley,  for  the  plaintiff,  con- 
lended — ^that  he  could  make  a  good  title,  and  must  be  cou^dered 
as  tenant  in  tail.  (They  stated  the  wills  of  the  first  testator,  and 
of  the  widow,  and  the  facts  as  to  Gvyon  Griffith  tlie  younger.) 
Upon  the  death  of  Guyon,  Moses  took  either  as  tenant  for  life 
jiinder  the  power,  or  as  heir  at  law  to  the  first  testator.  The  best 
doctrine  as  to  the  widow's  will,  is  to  say  it  is  a  mere  nullity,  not 
an  execution  of  the  power.  Il»  cannot  be  said  to  be  according  to 
the  intention  of  the  testator,  (which  it  was  the  intention  of  the 
testatrix  to  perform)  to  give  successive  life  estates,  nor  was  it  her 
intention  to  give  such ;  or  that  the  second  son  in  remainder  under 
lier  will,  should  take  any  thing  thereby,  whilst  there  were  childreu 
living  of  the  first.  To  make  out  this  point,  Mr.  Mansfield  must 
consider  the  first  named  son,  as  to  take  an  estate  for  Ufa  only. 
iHe  must  then  strike  all  the  intermediate  estates  out  of  the  wiU, 
and  consider  the  estate  as  passing  immediately  to  the  next  namej 
son.  In  Robinson  v.  Hardcastle,  2  T.  R.  241.  Mr.  Justice  Bu/^ 
ler  held,  that  in  order  to  give  effect  to  a  general  intent,  the  Court 
would  raise  an  estate  tail  to  the  first  son.  He  refenred  to  tiie  cases 
of  Pitt  v.  Jackson,  (ante,  vol.  ii.  p.  51.)  where  it  was  held  an  es- 
tate-tail in  Mary,  to  preserve  the  general  intent ;  and  also  Xq 
Chapman  v.  Brown,  3  Burr.  1626.  and  upon  the  whole,  he  was 
clearly  of  opinion,  that  James  Dunn  took  an  estate-tail.  If  this 
judgment  be  right,  Guyon  Griffith  took  an  estate-tail,  which  being 
at  an  end,  Moses  the  plaintiff  takes  an  estate-tail  also  under  the 
appointment ;  and  if  the  appointment  is  void  be  takes  a  fee  as  heir 
''''''■■'■'       "        "      ■ at 
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at  law ;  or  it  might  be  contended^  that  tlie  appointment  for  life 
being  bad,  the  appointees  would  take  ajbsolutely;  and  if  so,  Moses 
would  take  as  heir  at  law  of  bis  brother^  and  in  either  way  could 
make  a  good  title. 

Mr.  Mansfield,  in  reply. — ^There  seems  to  be  a  great  difficulty 
ill  shewing  what  estate  the  plaintiff  takes;  the  gentlemen  contend 
he  may  take  cither  an  estate  in  fee  or  an  estate-tail ;  but  there  is 
no  ground  to  say  he  takes  either  the  one  ot  the  other.    There  is 
no  case  that  will  support  either.     Robinson  v.  Ilardcastle  has  no 
reasoning  to  this  purpose ;  it  is  upon  quite  a  different  point.     In 
that  case  there  was  a  power  to  appohit  to  any  of  the  children  who 
were  then  unborn,  but  it  was  impossible  to  give  to  unborn  children 
for  life,  with  limitations  to  their  descendants.     Where  a  power  is 
executed,  it  refers  to  the  original  deed  giving  the  power,  and  no 
limitation  can  be  good  in  the  deed  by  which  the  power  is  executed, 
that  would  not  be  good  in  t!ie  original  deed ;  and  therefore  it  was 
that  the  appointment  in  that  case  was  not  good.    The  case  of  Piti 
V.  Jackson,   under  which  it  is  contended  that  Moses  Griffith  the 
plaintiff  took  an  estate-tail,  is  now  the  subject  of  an  appeal  which 
stands  for  judgment;  and  there  has  been  no  decision  in  principle 
as  to  that  point.     Chapman  v.  Brown  has  also  no  relation  to  that 
point ;  the  Court  tiiought  tlieniselves  bound  by  the  words.     There 
is  notliing  in  that  case  to  shew,  that  where  an  estate  is  given  to  A. 
for  life,  remainder  to  his  issue  in  tail ;  that  because  tlie  gift  to  the 
issue  was  bad,  it  should  raise  an  estate-tail  in  A.     In  Robinson  v. 
Robinson,  1  Bur.  38.   it  was   construed    an   estate-tail,    because 
otherwise  effect  could  not  be  given  to  the  intent;  but  that  has  not 
been  done,  where  there  was  an  express  estate  for  life*    There  is 
no  case  that  the  Court  can  substitute  one  estate  for  another.  Hero 
the  children  were  in  being,  to  whom  life  estates  might  be  limited. 
She  limits  to  them  for  life,  which  it  was  competent  for  her  to  do. 
It  does  not  follow,  from  her  giving  estates  to  the  issue,  that  she 
did  not  mean  them  to  take  successively.     Then  the  intermediate 
gifts  being  bad,  it  is  the  same  as  if  the  words  giving  them,  did  not 
stand  in  the  will.     Giving  the  children  estates  for  life,  will  not 
disappoint  the  intention  of  the  original  testator ;  it  will  not  defeat 
the   disposition  of   the   fee.      The  only  effect  will  be,    that   the 
younger  children  will  take  estates  for  life,  in  preference  to  the 
children  of  the  elder  children.    In  the  case  of  the  Duke  of  Devon- 
shire V.  Cavendish,  the  linulations  were  held  good,  and  that  Lord 
George  was  entitled  for  life :  that  case  is  so  far  an  answer  to  the 
argument;    and  there   is   no  distinguishing  that  case   from   this, 
as  to  this  point.     The  gifts,  therefore,  to  the  chiUlren  for  life, 
are   good,    and  the  intermediate   remainders  caunut  make   them 
otherwise. 
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Lord  Chancellor  said — it  did  not  appear  to  him  that  this  was  an 
estate-tail :  it  b  argued,  that  because  the  intermediate  limitations 
are  void,  they  most  be  struck  out;  and  that  then  there  are  life 
estates  given  to  all  the  children;  but  it  is  not  clear  that  the  testatrix 
meant  the  second  named  son  should  take,  whilst  there  was  issue 
living  of  the  one  named  before. 

l^e  next  day  Mr.  5o2»a^or-Genera/ again  enumerated  the  cases 
cited  before,  and  added  those  of  Goodrig/U  v.  Cornish,  Salk.  206. 
and  Harris  v.  Barnes,  4  Bur.  2157*  as  to  thp  cpnsfruction  of  wills, 
to  preserve  a  general  intent. 

Lord  Chancellor  said — it  seemed  clear,  that  where  the  first  e^- 
tate  given  under  a  power  is  removed,  as  being  a  void  execution  of 
it,  the  next,  if  valid,  is  brought  forward ;  and  that  the  proposition 
was  clear,  that  the  effect  would  be  the  same,  where  a  man  had  a 
power  given  him  to  make  a  will,  or  derived  the  powef  from  his 
interest — But  directed  a  case  to  be  sent  to  the  Court  of  King'^ 
Bench  *. 

*  The  case  was  arg^aed  twice  in  the  Court  of  E3m^4  Bemhy  when  tiie  jiid0f> 
differing  in  their  opinion,  returned  different  certificates,  Lord  Keii3f«ii  and  Mb. 
Jiutice  Grose  certifyhig  their  opinion  tliat  the  general  intention  of  tiie  testator 
most  l>e  carried  into  execntion,  and,  for  that  purpose,  that  Guyon  Grifiik,  the 
son,  and  his  brothers  and  sisters  respcctiiTdy,  took  estates  in  tail  general :  Mr. 
Justice  A$hhurst  and  Mr.  Justice  BuUer,  that  Moses  Griffith  took  only  aa  estate 
for  life  in  possession :  and  could  not  make  a  good  title.  Vide  the  arguments  of 
the  counsel,  and  the  certificates  of  the  judges  at  large,  4T.  R.  737. 

The  cause  was  afterwards  set  down  upon  the  equity  reserved,  and  the  Cbaa- 
ccllor,  upon  hearing  the  certificate  (as  is  usual  in  such  a  case)  dlsnuMcd  the  hilL 
JJilary  Tain,  1793  (a). 

(a)  Vide  Pitt  v.Jackaony  ante,  vol.  ii.  the  cv  pres  doctrine  Is  most  fully  and 
5ly  and  Sugd.  on  Powers,  530,  where      ably  discussed. 
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PuLSFORD  f.  Hunter.  > 
Jennings  v.  Hunter.3 


Wher"»cg«fy  TM^ILLIAM  RICHARDS,  by  will,  dated  3d  September, 
S'^^sccuritie'i,  ^"  ^775,  devised  his  freehold  estates  in  the  city  of  London,  and 

though  the  spe-  elsewhere,  to  trustees,  for  the  term  of  niiiety-nioe  years,  and  sub- 
cification  he  ject  to  the  term,  as  to  one  undivided  moiety,  during  tiie  life  of  his 
faSl^t iSli»S7  «^»"ghter,  Marj/  Pulsford,  to  pay  the  rents  and  profits  to  her  for 


sum 

vi 

children. 

those  bom  before  the  time  of  division  takr. 

*|  Maintenance*'  not  equivalent  to  *'  interest'*  for  the  purpose  of  vesting  a  legacy.     No 
maintenance  shall  be  giveu  when  the  parent  is  of  ability  to  support  the  children. 


inon, 
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■fiODy  and  of  the  several  and  respective  heirs  of  the  body  or  bodies  i  792* 

of  all  such  child  or  children  issuing,  with  survivorship,  anion^ 

them ;  remainder  to  Jane  Jennings,  another  daughter  of  testator, 

to  her  separate  use,  and  to  her  issue  in  tail,  in  like  manner;  and  aa        Huntbb. 

ty  the  other  undivided  moiety,  he  gave  the  same  to  the  trustees,  in 

trust,  during  the  life  of  his  said  daughter,  Jane  JefiningSy  to  pay 

the  rents,  ^c.  to  her  sole  and  separate  use,  remainder  t5  her  child 

or  children  in  tail,  remainder  lo  the  separate  use  of  his  daughter, 

Mary  Puhfordy  in  like  manner,  with  remainder  over,  in  case  of 

defaidt  of  issue  of  both  his  said  daughters. 

The  trusts  of  the  term  of  ninety-nine  years,  were  declared  to 
be,  tfiat  the  trustees,  and  the  siyvivor  of  them  should,  after  the 
testator's  death,  and  during  the  lives  of  bis  said  two  daughters,  and 
the  survivor  of  them,  receive  and  take  out  of  the  rents  and  profits 
of  the  premises  comprised  in  the  term,  so  much  money  as  they, 
or  the  survivors  of  them,  should  think  or  find  necessary  for  tho 
maintenance  and  education  of  the  children  of  his  daughters,  be- 
gotten or  to  be  begotten,  and  pay  die  same,  for  that  purpose,  in 
auch  manner,  shares,  and  proportions,  as  they,  or  the  survivors  of 
them  should,  in  their  discretion,  think  fit,  without  any  regard  or 
consideration  being  had  to  either  of  his  daughters  having  more 
children  than  the  other  of  them,  it  being  his  intention  that  his 
grand-children  should  be  educated  out  of  the  whole  rents  and  pro- 
fits, to  such  extent  as  the  trustees  should  think  fit,  before  any 
division  should  be  made  of  the  profits  between  his  daughters,  and 
then  the  surplus  was  to  be  divided  between  the  persons  entitled  to 
die  real  estate  of  freehold,  in  the  proportions  in  which  they  were  [  417  ] 
respectively  entitled  to  the  same ;  then  the  testator  gave  his  lease- 
hold, and  other  residuary  personal  estates,  to  trustees,  upon  trust, 
to  pay  the  rentS|  interest,  and  dividends  of  a  moiety  thereof  to  his 
daughter,  Mary  Pukfordy  for  her  separate  use,  and  aftitr  her 
decease,  to  transfer  and  assign  such  moiety  unto  and  among  all 
and  every  the  child  or  children  begotten  or  to  be  begotten,  who 
shall  be  living  at  the  time  of  her  decease,  equally  between  them, 
and  if  one  only,  to  such  one,  and  in  case  of  no  issue,  over  to 
Jane  Jennings  for  life,  ^c.  then  the  other  moiety  of  the  personal 
estate  was  limited  to  Jane  Jenmngs^  for  life,  to  her  separate  use, 
and  then  to  her  children,  as  in  the  bequest  to  Mary  Puhford. 

The  testator,  by  a  codicil,  dated  l9Ai  December y  1779i  after 
giving  two  annuities  of  ten  guineas  each,  expresses  himself  thus, 
'^  tliis  is  aii  account  of  value  now  in  my  possession,  aiid  out  of 
which  the  said  yearly  sums  are  to  be  paid.  Bank  notes,  to  the 
amount  of  .£190;  cash  £10.  IO5.:  ditto,  in  the  hands  of  Mr. 
Drummond,  i;2,476.  5s.  \  £2,676.  15s.;  the  interest  of  the  re- 
mainder part  to  be  applied  for  the  use  and  education  of  my  gprand- 
children,  till  they  arrive  at  the  age  of  tweuty-one  years,  and  the 
principal  to  be  then  equally  divided  amongst  them,  to  the  reason- 
able satisfactiou  of  jny  executors,  or  sujccessors.'^ 

The 
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171/2.  rpijg  cause  was  heard  28th  February ^  1788,  whcu  a  decree  nas 

PuLSFosD  ™^^y  establishing  the  will,  and  directing  the  usual  enquiries  as  lo 
o.  the  personal  estate,  and  particularly  the  Master  was  to  enquire 

HuKTKs*  what  cash  and  Bauk  notes  were  iu  the  testator's  possession,  and 
what  property  he  had  in  the  hands  of  Messrs.  Drummoiid,  the 
bankers,  at  the  time  of  testator's  death,  and  also  that  he  should 
take  an  account  of  the  testator's  debts,  Sfc.  and  also  what  grand- 
children the  testator  had  living  at  that  period,  and  the  annual  value 
of  the  estates  comprised  in  the  term. 

Tiie  Master  made  his  report  15th  November,  179 1»  snd  thereby 

stated  the  amount  of  the  personal  estate  come  to  tlie  hands  of 'the 

*  executors ;  he  further  stated,  that  the  testator  had  no  cash  in  his 

possession  at  the  time  of  his  death,  but  was  possessed  of  two 
Bank  notes,  of  the  value  together  of  £50;  and  he  also  found,  that 
Hunter,  in  or  about  January  1779^  at  the  request  of  the  testator, 
r  413  j  deposited,  in  the  hands  of  Messrs*  Drummond,  two  navy  bills,  of 
the  value  together  of  ,£2,462.  5s«  4(i.  which  were  the  property  of 
the  testator;  and  that  on  or  about  iGth^t^tis^,  1790,  the  navy 
bills  and  interest  were  paid  off  by  government,  by  seventeen  ex* 
chequer  bills  of  £100  each,  and  by  cash  £Q1\»  Is.  making  toge- 
ther £2,621.  Is.  which  exchequer  bills  remained  in  the  hands  of 
Messrs.  Drummond,  in  tlie  name  of  Hunter,  and  the  £921.  U. 
placed  to  his  account;  that  about  the  5th  September,  1780,  Hunter 
drew  a  draft  on  Drummond,  in  favour  of  Kichards,  the  testator, 
for  £21.  ]«.  which  was  paid  by  them,  and  he  afterwards  took  out 
the  remainder  of  the  sum,  and  bought  nine  odier  exchequer  bills, 
of  the  value  of  £100  each,  and  deposited  the  same  with  Messrs. 
Drummondf  in  his  own  name,  and  wliich  made  up  twenty-six  ex- 
chequer bills,  afterwards  sixteen  of  tlie  bills  were,  by  the  testator  s 
desire,  deposited  with  Messrs.  Drummond,  in  his  own  name,  and 
the  remaining  ten  bills  paid  to  Hunter  and  Howell,  in  satisfiskction 
of  a  debt  of  £1,000,  due  from  testator  to  them,  as  trustees  in  the 
marriage-setdement  of  the  testator's  daughter,  Jane  Jefimn^s,  and 
that  the  testator  never  had,  in  his  own  name,  any  property  m  the 
hands  of  Messrs.  Drummond  than  as  above  stated ;  and  he  found 
that  Mary  Puhford  had  issue,  at  the  time  of  the  testator's  de- 
cease, the  plaintiflb,  William,  Mary,  Ann,  and  Jane  Puhford^ 
and  since  the  testator's  decease,  had  issue  tlie  defendant,  Sarah 
Puhford,  who  are  all  now  living ;  and  that  Jane  Jenmngs  had 
issue,  at  the  time  of  the  death  of  the  testator,  one  child,  Richard 
Jennings,  the  plaintiif  in  the  second  cause,  and  since  the  death  of 
testator  had  had  no  issue.  It  also  appeared  by  the  report,  that 
the  annual  value  of  the  premises  comprised  in  the  term  wa& 
£213,  subject  to  deduction  for  land-tax. 

Tlie  causes  came  on  this  day  for  further  directions. 

One  question  argued  was,  whether  as  it  appeared  that,  at  the 
time  of  die  bequest  in  the '  codicil,  the  property  in  the  hands  of 
Drummond  was  navy  bills,  and  had  been  altered  in  the  manner 

before 
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iiefore  stated^  the  grand-children  were  entitled  to  the  sixteen  ex- 
ichequer  bills  remaining  in  the  hands  of  Drummond  at  the  time  of 
testator's  death. 

Lord  Chancellor  said,  that  the  question  in  these  cases  was, 
whether  the  specification  of  tlie  thing  bequeathed,  remained,  at 
Jthe  time  of  the  testator's  death  the  same,  as  it  was  at  the  time  of 
the  bequest.  That,  therefore,  if  this  had  been  a  bequest  of  navy 
bills,  he  must  have  thought  that  the  grand-children  could  not  take 
the  exchequer  bills,  because  the  specification  was  not  tlie  same. 
TThe  thing  given  would  not  have  been  in  existence  at  the  testator's 
death,  but  the  word  in  the  codicil  is  **  valued'  Now  the  exche- 
quer bills  remaining,  answer  the  description,  and  are  value  in  the 
hands  of  Drummonds.  Therefore  his  Lordship  held,  that  the 
bequest  was  a  specific  legacy,  and  that  the  grand-children  were,  by 
force  of  it,  entitled  to  the  sixteen  exchequer  bills  in  the  custody  of 
Drummonds,  at  the  death  of  the  testator  (a). 

Another  question  was.  whether  the  bequest  should  be  continued 
jlo  the  grand-children  liymg  at  the  death  of  the  testator,  or  whether 
Sarah  Pulsford,  born  after,  should  have  a  share. 

And  Lord  Chancellor  held — ^that  she  should  :  that  all  the  chil- 
jdren  bom  before  the  division,  was  actually  to  take  place,  that  is, 
until  some  one  of  them  should  attain  twenty-one,  shoijld  take  a 
share  (6). 

It  was  urged,  that  here  maintenance  was  given,  that  mainte- 
nance was  equivalent  to  interest,  and  that  the  giying  interest  had 
Jbeen  held  to  vest  the  legacy. 

But  Lord  Chancellor  thought — that  however  it  might  be  where 
interest  is  given,  yet  that  the  giving  maintenance  was  a  different 
case,  and  was  not  equivalent  to  giving  interest  (c) ;  as  to  this  point 
Congreve  v.  Congreve  (ante,  vol.  i.  p.  530.)  Andrews  v.  Partington 
(ante,  p.  60.)  Gilmqre  v.  Severn  (ante,  vol.  i.  p.  582.) 

A  fourth  question  was,  whether  there  could  be  any  maintenance 
for  the  grand-children,  raised  from  the  profits  of  the  ninety-years 
term  during  the  lives  qf  their  mothers,  the  father3  admitting  them- 
selves to  be  capable  of  maintaining  them.  It  was  argued  (by 
Mr.  Mitford)  tliat  this  was  not  the  usual  case  in  which  mainte- 
nance, although  expressly  bequeathed,  was  not  given,  provided  the 
parents  were  capable  of  maintaining  the  children ;  for  the  usual 
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(a^  Vide  AMurMr  v.  M*Gtdref  ante, 
vol.  11.108,  and  the  cases  in'tbe  Editoi^s 
fiote, 

(6)  Vide,  as  to  thift,  Andrew*  v.  Per- 
Itf^^on,  ante,  401 »  and  the  cases  there 
'cited. 

(c)  Tlic  reason  for  i,t  is  tlms  stated 
by  Sir  W,  Grant,  in  Hanson  v.  Grakamj 
6  Ves.  249 :  ^*  upon  the  principle  that 
nothing  more  than  a  nainlenaiice  can 
be  called  for,  however  large  the  in- 


terest may  be ;  and  therefore  what  is 
not  taken  ont  of  the  fund  for  roainte- 
oance,  must  follow  the  fate  of  the  prin- 
.cipaJ,  whatever  it  may  be.**  Vide  also 
L£ake  y.BMn$uimf  t  Meriv.  S8G.  As  to 
the  gift  of  the  interest  being  a  ground 
to  presome  an  intension  of  vesting,  vide 
iVakot  ▼.  IlaUf  ante,  vol.  ii.  305,  and 
for  the  general  doctrine,  Dawson  v, 
KUkt,  aotc,  vol.  i.  ll9w 

case 
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case  was,  where  the  child,  in  case  no  maintenance  was  allowed^ 
was  itseJf  entitled* to  the  benefit  of  the  accumulation. 

But  Lord  Chancellor  held — they  should  not  have  it ;  and  re- 
served liberty  for  them  to  apply  for  a  maintenance,  either  out  of 
the  profits  of  the  term,  or  of  tlie  specific  legacy,  in  case  it  should 
become  necessary  (a). 

(a)  For  Uic  alteration  of  the  doctrine  upon  this  point,  vide  the  fUUtor*s  iiott 
to  Andrews  v.  PaHin^tm^  ante,  &). 


C4ao] 

lincolnVInn 
HaU,17thJaii» 

Testator  having 
given  to  chari- 
ties, legacies, 
and  ako  a  nssi- 
doe,in&«iJlc  «tocik; 
and  having  no 
bmik  itoek  at  bis 
decease,  bnt  hay- 
.ing  Sjtereaii. 
annuities,  which 
would  satisly  the 
legacies  in  th%t 
simpe,  and  leave 
f  rpjidoe,  but  if 
sold,  would  not 
pardiase  Imnli 
Stock  to  satisfy 
the  legacies,  in 
tiiat  tbrm :  A 
decree  taken  by 
consent,  that  the 
legacies  should 
be  paid  in  S^er 
cents,  according 
to  the  sums  given. 
An  infant  not  op- 
posing, his  legacy 
ordered  to  be 
paid  in  the  same 
manner:  But  if 
the  testator's  pro- 
perty liad  been 
sufficient,  the  le- 
gacies shonld 
have  been  paid 
in  b^nk  stock. 
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FiNCiii  D.  D.  and  Others,  v.  Inolis,  and  Others. 

^T^IIE  bill  stated,  that  testator  George  Stanbridge  being  at  his 
*^  death  possessed  of  a  considerable  personal  estate,  made  and 
published  his  last  will  and  testament,  dated  the  23d  of  May^  1780, 
wjiereby  he  gave  aud  devised,  as  follows:  '^  After  all  my  debts 
and  funeral  expences  are  fully  paid  and  satisfied,  my  will  and  de* 
sirq  is,  t)ia^  my  personal  estate,  of  what  kind  soever,,  shall  be  as 
soon  as  possible  sold  (except  such  household  goods  and  utensils 
as  my  dear  wife  Mary  Stanbridge  shall  think  proper  to  retain  and 
have  for  her  own  use  or  otherwise) ;  2uid  the  monies  to  arise  by 
such  sale,  together  with  all  such  sum  or  sums  of  money  as  shall 
l|^e  due  and  owitig  to  me  at  the  time  of  my  decease,  may  be  placed 
out  in  some  of  the  public  funds,  in  the  name  of  my  executors 
and  executrix  hereinafter  named,  and  to  be  applied  in  manner  as  1 
shall  hereafter  direct.  First,  1  give  and  bequeath  unto  my  dear 
wife  the  sum  of  ;£iOO,  of  sood  and  lawful  money  of  Great  Bri" 
tain,  to  be  paid  to  her  for  her  own  sole  use  and  benefit,  to  be  dis- 
posed of  by  her  as  she  shall  think  proper  at  the  time  of  her  de- 
cease. Also  I  give  to  my  said  dear  wife,  the  interest  of  all  such 
monies  as  I  shsdl  die  possessed  of,  or  as  shall  be  purchased  with 
the  residue  of  my  estate  after  my  decease,  to  and  for  her  own 
sole  use  and  benefit,  as  long  as  she  shall  happen  to  live  (except 
the  legacies  hereinafter  by  me  given).  Also  1  give  and  bequeath 
unto  George  Youngs  son  of  Christopher  Youn^,  of  Old-street,  in 
the  county  of  Midilksex,  carpenter.  £100  Sank  stock,  to  be 
trans/erred  to  him  as  soon  as  may  be  after  my  decease.  Also  I 
give  and  bequeath  unto  Rebecca  Coleman,  and  unto  Rebecca 
Cadd,  of  Edmonton,  the  sum  of  £$  a-year,"  to  be  paid  to  the  said 
Rebecca  Coleman,  and  her  daughter  Rebecca  Cadd,  and  to  the 
survivor  of  theip,  as  long  as  they  should  happen  to  live,  the 
same  to  be  paid  half-yearly,  as  the  interest  shall  be  received; 
the  same  to  commence  and  be  paid  at  the  first  half-yearly  pay- 
nient  as  shall  be  received  after  my  decease.  Also  I  give  unto 
Mrs.  Elizabfitk  Hillings,  and  to  Mrs.  Ann  Billings,  a  ring  each 

of 
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of  one  guinea  value.     Also  I  give  unto  Mr.  George  King,  Viwd  to  1792. 

bis  wife,  each  a  ring  of  one  guinea  value ;  and  to  Mrs.  Hattes  and  ^-^s^*^ 

her  niece,  each  a  ring  Of  one  guinea  value;    and  to  Mr.  Samuel         Fiwch 
Draper,  school  master,  and  his  wife,  each  a  ring  of  one  guinea         Imcli», 
value.     Also  I  give  and  bequeath  unto  Mt.  George  Ilerhertj  se- 
nior, of  Walthani  Holif  Cross,  in  the  county  of  Essex,  and  to  his 
sou  George  Herbert^  each   the   sum  of  .€1(X)  Bank  stock,  to  he 
transferred  to  them  as  soon  as  conveniently  may  be  ajier  the  decease 
of  my  said  wife.      Also  I  give  and   bequeath  unto  the  society 
known  by  tlie  name  of  St.  Alphagc  Society,  and  who  now  hold 
their   meeting  every  Sunday  evening  at  the   school-room  in  St, 
ludurences  Church,  near  Ouildhall,  London,   the  sum  of  £200 
Bank  stock,  the  same  to  be  transferred  into  the  name  of  the  trea- 
surer of  the  said  society  for  the  time  being,  after  the  decease  of 
my  said  wife,  in  trust  to  pay  and  apply  the  interest  and  dividends 
arising  therefrom,  from  time  to  time,  for  the  use  and  benefit  of  the 
children  under  their  care,  if  the  said  society  shall  subsist  at  the 
time  of  my  decease.     Also  I  give  and  bequeath  unto  the  vicar 
and  churchwardens  for  the  time  being,  of  the  parish  of  Edmonton 
aforesaid,  and  to  the  trustees  of  the  gift  of  Thomas  Styles,  Esq. 
the  sum  of  «£400  Bank  stock,  to  be  transferred  into  their  naoiea 
as  soon  as  conveniently  may  be  after  the  decease  of  my  said  wife, 
in  trust,  that  they  the    said  vicar  and   churchwardens,   and  the 
trustees  of  the  gift  of  Thomas  Styles,  Es(j.   for  the  time  being, 
do  and  shall,  from  time  to  time,  receive  the  mterest  and  dividends 
of  the  said  «£400  Bank  stock,  and  lav  out  the  same  in  bredd,  to 
be  distributed  from  Michaelmas  to  Lady-day  every  year,  to  the 
poor  of  the  said  parish  of  Edmonton  for  ever.     Also  I  give  and 
bequeath  unto  the  treasurer  for  the  time  being,  of  the  society  who 
call  themselves  the  Governors  of  the  London  Lying-in-Ho8pit;iI 
for  married  women,  the  sum  of  £300  Bank  stock,  to  be  trans- 
ferred to  them  as  soon  as  conveniently  may  be  after  the  decease 
of  my  wife;  in  trust,  to  apply  the  interest  thereof  to  the  use  and 
benefit  of  the  said  hospital.^'     He  gave  in  a  similar  manner  to  the 
vicar,  churchwardens,  and  committee  of  tlie  girls  school  at  Edmon- 
ton, £700  Bank  stock.     He  gave  to  William  Soul,  £100  Bank       [  4fi2  } 
stock,  after  decease  of  his  wife;  and  to  George  Soul,  son  of  said 
William  Soul,  £100,  to  be  transferred  into  his  name,  and  desired 
that  William  Soul,  the  father,  should  receive  the  interest  for  his 
maintenance;   and  to  several  other    charities  different    sums    in 
Bank  stock,  and  among  the  rest,  £400  Bank  stock  to  the  society 
for  the  relief  of  persons  confined  for  small  debts,  to  be  transferred 
to  tiiem  after  the  death  of  his  wife,  and  to  be  applied  to  the 
uses  of  that  charity ;    and  gave  the  residue  of  the  Bank  stock 
to  the  vicar,  churchwardens,  and  committee,  of  the  girls  school 
at  Edmonton,  to  pay  and  apply  the  interest  to  the  uses  of  that 
charity ;  and  appointed  Thomas  TUck  and  Lawrence  Wood  exe- 
cutors. ^ 

The 
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1792.  ^'^  testator  afterwards  made  a  codicil,  dated  20th  September, 

wv^'  178^,  by  which  he  revoked  some  trifling  legacies,  and  die  gift 

FiRCH         of  £700  to  the  girls  school  at  Edmonton,  and  in  lieu  thereof  gave 
^-  «^  1,000  tliree;9€rce///5.  standing  in  his  name.     He  also  revoked 

"^^'^'  the  gift  of  «£400  stock  to  the  society  for  the  relief  of  persons  con- 
fined for  small  debts,  and  gave  £200  of  the  like  stock  for  the  same 
purposes,  and  appointed  the  defendant  Inglis  executor  instead  of 
T/ioma$  Tuck. 

The  testator  died  IQth  October,  1782,  leaving  his  wife  sur- 
viving him,  who,  together  with  the  other  executors,  proved  the 
will,  took  possession  of  the  property,  and  paid  the  debts  of  die 
testator,  and  invested  such  of  his  property  as  Mary  did  not  take 
under  the  will,  in  one  of  the  public  funds,  and  Maty  received 
the  interest  till  her  deatb^  which  happened  about  the  15th  March, 
1788. 

The  bill  was  filed  by  the  plaintiffs,  the  treasurers  of  the  several 
charities  to  whom  the  bequests  were  given,  against  the  executors, 
and  also  aeainst  the  vicar  of  Edmonton,  and  the  treasurer  of  the 
girls  schod,  and  the  churchwardens  of  that  parish,  praying  proper 
accounts,  and  particularly  of  what  was  due  on  account  of  the  le- 
gacies; and  that  it  might  be  declared  how,  and  in  what  manner, 
and  out  of  what  part  of  the  assets  of  the  testator  the  same  should 
be  raid,  and  for  proper  directions. 

The  defendants,  me  executors,  set  forth  an  account  of  the  tes- 
tator's stock,  by  which  it  appearetl  that  he  had  various  sums  in  the 
four  and  three  per  cent.  Bank  annuities ;  but  that  he  was  not  at  his 
[  4t3  ]  death  possessed  of  or  entitied  to  any  Bank  $tock;  that  the  de- 
fendants were  obliged  to  sell  out  some  of  his  stock  to  pay  debts 
and  legacies ;  and  that  there  was  still  standing  in  his  name  jS2,0(X> 
three  per  cerUs.  ^14,000  four  per  cents,  and  ,£154  four  per  cent. 
Bank  annuities,  which  they  were  willii^  to  transfer;  but  appre- 
hended that  such  personal  estate  would  not  be  sufficient  to  pay  the 
annuity,  and  all  the  other  l^acies. 

The  other  defendants  (the  vicar,  &c.  of  Edmonton),  claimed  to 
be  entitled  to  the  legacy  of  £  1,000  three  per  cent,  reduced  annuities, 
given  to  the  girls  school,  and  submitted  that  the  same  was  a  spe- 
c^,  and  not  a  general  legacy;  and  also  claimed  other  sums  of 
£4,000  Bank  stock,  and  ^500  Bank  stock,  given  to  them  on  cer- 
tain trusts  by  the  will ;  and  also  the  residue  of  testator's  personal 
estate  under  the  will. 

The  cause  came  on  to  be  heard  27th  November,  nS9,  when  it 
was  ordered  that  it  should  be  referred  to  the  Master,  to  take  an 
account  of  the  personal  estate  of  testator,  and  what  Bank  stocky 
and  other  public  securities,  the  testator  was  possessed  of  or  en- 
tided  to  at  the  time  of  making  his  will  and  his  codicil,  and  at  the 
time  of  his  death  ;  and  of  the  amount  of  his  debts ;  and  that  liis 
personal  estate  should  be  applied  in  payment  of  his  debts  and  fu- 
neral expences  in  a  course  of  administration  and  payment  of  his 

legacies 
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legacies,  except  the  legacies  of  Bank  sloctcs,  as  to  which  his  Lord-  1792. 

sliip  reserved  the  consideration  of  further  directions  till  after  the  ^-^v^ 

Master  should  have  made  his  report,  Fimcm 

Tlie  Master  made  his  report  25ih  November^  1791,  and  (among  iMotit. 
other  things)  stated  that  he  had  inquhred  what  Bank  stock  and  other 
public  securities  the  testator  was  possessed  of  at  tlie  three  periods 
before  pointed  out ;  and  he  found  that  the  testator  was  at  no  one 
of  those  periods  possessed  of  any  capital  Bank  stock,  but  was  at 
the  time  of  making  the  will,  entitled  to  £2,250  Bank  three  per  cent. 
reduced  annuities,  £\,725  Bank  four  percent,  annuities,  which 
then  stood  in  his  name  at  the  Bank;  and  at  the  time  of  making  his 
codicil,  and  of  his  death,  he  was  entitled  to  £2,0.50  Bank  three  per 
cent,  reduced  annuities,  £1,700  Bank  four  per  cent,  annuities, 
.€100  and  £350  Bank  three  per  cent,  consol.  annuities,  and  he 
found  that  the  executors  had  sold  out  certain  funds,  with  the  amount 
of  which  he  charged  them ;  and  that  there  were  then  standing,  in  r  424  1 
the  name  of  tlie  testator,  in  the  books  of  the  Bank  of  England, 
£2,000  Bank  three  per  cent,  reduced  annuities,  £1,400  Bank  four 
percent,  annuities,  and  £100  and  £250  Bank  three  per  cent,  con* 
so\.  annuities,  out  of  which  £2,000  Bank  reduced  annuities  he 
found  that  c^^l^OOO  like  annuities  were  specifically  given  by  the 
codicil,  to  the  vicar,  &c.  of  the  girb  school  at  Edmonton,  and  he 
found  that  the  debts,  funeral  expences,  and  pecuniary  legacies, 
had  been  paid  by  the  executors,  and  he  found  that  the  testator 
had  given,  by  his  will  and  codicil,  the  several  specific  leg«icies 
in  Bank  stock  particularly  mentioned  in  the  third  schedule  to 
his  report  (being  the  legacies  of  Bank  stock  to  the  plaintiffs) 
amounting  together  to  the  sum  of  «£2,500,  but  he  had  not  com- 
puted interest  ou  these  last-mentioned  legacies,  it  appearing 
to  him  that  the  testator  had  not  any  Bank  stock,  as  before 
stated. 

Mr.  Solicitor-General  and  Mr.  Fmch,  for  the  plahitifls,  said — 
that  if  the  legacies  were  to  be  taken  as  Bank  stock,  there  would 
not  be  nearly  sufficient  to  pay  them;  in  that  case  they  must  abate 
in  proportion,  for  it  must  be  considered  (the  testator  having  no 
Bank  stock)  either  as  being  a  sum  equal  to  the  purchase  of  so 
much  Bank  stock,  or  a  direction  to  tlie  executors  to  purchase  bo 
much  Bank  stock  in  order  to  transfer  it  to  the  legatees ;  in  both 
cases  the  fund  would  be  insufficient  nearly  to  one  half  the  amount; 
but  if  taken  in  three  per  cent,  the  fund  would  be  sufficient  to  pay 
all ;  then  it  would  amount  to  a  direction  that  the  interest  of  tlie 
stock  in  his  possession  should  be  paid  to  the  wife  for  life,  and  then 
transferred  to  the  legatees,  not  new  funds  purchased,  that  this 
would  be  agreeable  to  the  case  of  Fonncreau  v.  Poj/niz,  (ante, 
vol.  i.  p.  472.)  where  Lord  Chancellor  thought  the  testatrix  could 
not  mean  so  much  a-ycar  long  annuities,  because  the  fund  would 

not 
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1792.  not  pay  a  tenth  part  of  the  legacies,  but  so  much  to  be  raised  by 

the  sale  of  long  annuities. 


FllfCB 

iNCLit.  ^^'  ^'^f^^^  ^^^  Mr.  Grimrcood  for  the  trustees  of  the  girls 

school  at  Jidmontonf  the  residuary  legatees. — ^llie  testator  uses  the 
terms  ^  public  funds"  whereas  Bank  stock  is  not  a  public  fund, 
but  only  the  stock  of  a  trading  company. 

Then  with  respect  to  the  residue^  he  says^  ''  as  to  the  rest  and 
residue  of  the  Bank  stock ;"  these  words  are  material,  for  if  tbe 

£  425  ]  legacies  before  given  are  to  be  paid  in  Bank  stock,  there  will  be 
no  residue ;  he  has  clearly  intended  his  estate  to  be  laid  out  in 
some  of  the  public  funds,  and  has  used  the  term  Bank  stock  to 
express  stocks  transferrable  at  the  Bankj  he  intended  it  should  be 
laid  out  in  3  per  cent,  annuities,  and  intended  that  as  the  fund 
for  payment  of  the  legacies,  not  the  capital  stock  of  the  Bank  of 
England. 

By  the  codicil,  he  revokes  some  of  the  legacies^  and  gives  dif 
ferent  sums  in  the  like  stock.  He  could  not  mean  to  refer  to 
Bank  stock.  The  words  are  sudi  as,  at  leasts  to  raise^  ambiguity 
which  will  introduce  parol  evidence. 

Lord  Cliancellor. — ^In  order  to  make  a  decree  to  pay  tbe  lega- 
cies in  d  per  cents.  I  must  introduce  evidence  in  order  to  shew 
the  state  of  his  property,  for  if  it  was  sufficient  to  pay  the  whole 
of  the  legacies,  they  must  be  paid  in  Bank  stock ;  if  it  is  to  be 
considered  as  a  latent  ambiguity,  it  must  be  by  reference  to  the 
state  of  his  funds  at  the  time  of  making  the  will  (a),  Tlie  ex- 
pence  of  making  that  enquiry  would  exhaust  the  fund ;  therefore  it 
will  be  better  to  take  a  decree,  by  consent,  that  the  legacies  shall 
be  considered  as  I^acies  of  3  per  cent,  and  divided  according  to 
the  sums  given. 

The  decree  was  therefore  taken  by  consent  of  the  other  parties, 
and  as  not  opposed  by  the  infant,  the  interest  of  whose  share  was 
ordered  to  be  paid  to  hb  father,  there  being  a  direction  to  that 
purpose  in  the  will. 

• 

(a)  As  to  admitting  evidence  of  the  has  heen  admitted  for  the  parpose  of 

state  of  the  testator's  drcmnstsnces  to  •  ascertaining  the  Indentity  of  a  devisee, 

ascertain  liis  intention, vide  the  Editor's  or  the  snbject-matter  of  a  devise,  vide 

fioie  to  Sieph€ti9ony.  HeaikcoU,!  Eden f  the    £ditor*s    note    to  Fotmeream   v. 

44,   and  Andrews    v.  Emmott,   ante,  Poyntz,  ante,  vol.  1.472.  and  to  Ste* 

vol.  ii.  997,    For  the  cases  in  which  it  phauon  v.  HeathcotCf  cit.  sap. 
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2  Diek.  75Bj 

Edwards  r.  Jenkins.  Lincoio's-ion 

Hall,  19th  Jan. 

IIS  was  an  injunction  bill  to  stay  proceedings  on  a  bond,  and  InjuDction  grant- 
the  cause  at  law  was  at  issue;  an  injunction  had  been  obtained  ^^  ®"  amended 
ant  of  an  answer,  and  on  coming  in  of  the  answer  and  mo-  dioUod"  flithout 
to  dissolve  the  injunction,  exceptions  were  shewn  for  cause,  afRdavit,  after 
he  exceptions  were  disallowed.  injunction  dii- 

le  bill  was  amended  by  inserting  some  fresh  charges,    and  original  bill, 
modelling  others,  and  the  defendants  having  obtained   time        r  ^qq  i 
nswer,   plaintiff  moved  specially  on  notice,   and  on  an  afii- 
swearing  generally  as  to  the  equity,  but  not  circumstantially 
»  all  the  facts  charged  in  the  amended   bill,   the  discovery 
eof  were  material  to  furnish  evidence  of  the  equity  insisted 


r.  Richards  for  defendant,  objected — that  the  material  fact 
hich  the  equity  was  grounded  {viz.  whether  the  plaintiff  knew 
1  sum  of  c£  100  had  been  paid  in  the  cause)  had  been  une-i 
»cally  stated  in  the  former  answer  so  as  to  destroy  the  equity  of 
ill,  and  that  there  was  no  new  equity  in  the  amended  bill, 
!;h  he  admitted  there  were  material  circumstances  charged  for 
very. 

r.  Simeon  for  tlie  plaintiff,  contended — that  the  defendant 
d  not  be  heard  to  make  any  objection,  not  having  put  in  his 
iT ;  that  on  special  motion  tlie  injunction  might  be  granted  or 
ded  for  want  of  an  answer,  even  when  the  injunction  had 
dissolved  on  the  merits  on  the  original  bill.  3  Atk.  694. 
J.  9.Qi\\May,  1749,  and  Amb.  104.  2Ves.  ly.  Traversy. 
ord,  and  that  here,  the  injunction  had  not  ever  b^en  dis- 
1  on  the  merits,  but  on  exceptions  not  holding,  which  was 
^  to  a  want  of  charges  to  support  the  exception,  and  that 
tiff  must  have  a  discovery  before  the  trial  at  law,  con« 
fitly  an  injunction,  and,  for  tliat  purpose,  had  introduced  new 
e6« 

rd  ChanccUor  mentioned  a  case  of  Walker  v.  Baxter^  14lh 
•A,  1746,  whore  Lord  Hardwickehskd  made  such  order  on  a 
n  of  course,  but  thought  the  latter  cases  and  practice  over- 
J  tnat  case ;  that  if  the  amendments  were  material  to  raise  an 
y,  and  were  new  allco^alions,  it  would,  on  special  motion,  en- 
he  plaintiff  to  an  injunction  until  answer,  or  further  order, 
tit  any  affidavit  in  support  of  the  amendment  or  equity  of  the 
die  Court  deciding  on  special  motion,  on  the  amended  bill, 
►  L.  III.  c  c  what 
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^hat  It  does  of  course,  on  the  original  bill,  and  ordered  an  injunc- 
tion accordingly  (a)  (6). 

U)  Rc^.  Lib.  A.  179l.fol.Hl. 

(6)  This  case  is  al%o  rrported  t  Dick. 
7t>.%  by  tlie  nmne  of  Edwmrds  v.  £4- 
wwrds,  which  is  torrect,  Ree.  Lib.  A. 
1791.  fol.  121.  together  with  some  ob- 
servations which  Mr.  DiekenB  submit- 
ted to  Lord  Thirioity  in  favour  of  the 
practice.  It  is  now  however  settled, 
upon  great  consideration,  in  opposi- 
tion to  this  case,  that  if  a  plaintiff 
amends,  afler  an  injnnrtioii  dissolved, 
upon  the  answer  to  the  original  bill, 
lie  cannot  apply  until  the  defendant 
is  in  delauU,  (not  in  oontempt)  for  not 
answering  the  amended  bill,  and  it  is 
necessary  for  him  to  verify  the  tnitli 
of  the  amended  bill  by  affidavit ;  the 
Court  in  the  first  instance  giving  credit 
to  the  bill  if  there  is  default ;  in  the  se- 
cond instance  not  giving  credit,  unless 
besides  tlie  default  the  bill  is  also  veri- 
fied by  affidavit,  Jamet  v.  DmnteB^ 
18  Ves.  5n.  BUM  v.  B^H^wm^  %  Ves. 
&  Bea.  101.  Vipan  v.  Mortlock,  9. 
Meriv.  476.  et  vide  Gad  v.  fVotntl,  9 
Anstr.  555.  As  to  the  doctrine  of 
suncndment  in  these  cases,  if  the  plain- 
tiff, having  obtained  an  injunction, 
amends  the  bill,  tlie  injnnction  is  gone, 
unless  sustained  by  the  terms  of  tlic  or- 


der, expressing  that  it  is  to  be  without 
prejudice  to  the  injunction.  It  b  al- 
ways required  that  the  case  upon  which 
an  injunction  is  sought  to  be  naated, 
should  be  put  upon  tlie  recora  nuMr- 
dtolWy;  upon  tlie  priaeiple  that  the 
party,  tlie  prosecution  of  vrbose  de- 
mand is  to  be  delayed  by  the  injanc- 
tion,  shall  be  delayed  as  short  a  time 
as  can  be  consistent  with  justice.  The 
Court  is  therefore  extremely  jealous  of 
allowing  amendnent  without  prejudice 
to  the  injunction ;  but  it  will  occasion- 
ally even  permit  re-amendment.  In 
these  rases  tlie  Court  rcquiret  to  know 
wliat  the  proposed  amcndlmeots  are ; 
whether  tlieyare  material,  andifan- 
terial,  to  have  ascertained  by  clear  and 
positive  affidavit,  that  they  rdate  to 
facts  of  which  the  plaintin  bad  do 
knowledge,  which  could  enable  bin  to 
bring  tboiefactssaoner  upon  tlie  record. 
It  is  immaterial  whence  tlie  plaiatif 
procures  the  information,  whether 
from  the  answer  ^  tMmide,  Bft»v. 
Baaemreny  cit.  ante.  Mmr  v.  Tkeiht 
mm,  3  Ves.  &  Bea.  145.  n.  Skmf  f. 
Ashton,  ib.  144.  et  vide  Twrner  v.  BMit 
icy,  «  Ves.  It  Bea.  350. 


[4«7] 

LincolnVinn 
UaH,19th,  SOth 

'Where  plaintiff 
has  two  demands 
on  defendant, 
the  one  liquidat- 
ed, the  other 
matter  of  ac- 
count, a  trrt'l  of 
ne  exeat  neguo 
shall  be  marked 
for  the  former 
demand  only. 


Parker  v.  Appleton. 

Ji/W'R,  Solicitor 'Geficralf  supported  hy  "Mr,  Scafe,  moved  for  a 
■*•-••  ve  exeat  regno,  in  the  following  case : 

Tlie  plaintiff's  affidavit  stated  an  agreement  entered  into  in  1786, 
between  him  and  the  defendant,  who  was  then  in  London,  on  be- 
half of  himself  and  Beftjamin  Eyre,  and  also  of  Richard  Smith, 
then  residing  in  America,  by  which  it  was  agreed^  that  they  should 
be  concerned  together  in  an  adventure  of  goods  sent  out  to  be 
sold  at  Boston,  under  the  care  of  defendants^  and  in  which  diey 
should  be  equally  interested  as  to  profit  and  loss ;  and  that  goods 
to  the  amount  of  <£4y647.  1  Is.  Aa.  were  shipped  from  Great  Bri- 
tain to  Boston  accordingly,  and  received  there  by  the  defendant 
Appleton: 

That  it  was  agreed  between  plaintiff  and  defendant  jfppleton, 
that  he  should  (by  his  agent)  sell  the  goods,  and  invest  the  pro- 
ceeds in  tlie  American  fimds,  which  he  (defendant  Appleton)  did, 
and  purchased  34,000  dollars  in  the  public  debt  of  Uie  American 
States,  bearing  an  interest  of  6  per  cent,,  in  his  own  name  or  the 

name 
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name   of  his   agent;    and  further  stated,  that  the  present  value  170^* 

of  the  said  34,000  dollars  amounted,  at  the  least,  to  .£9,000  ster- 
ling. 

The  affidavit  also  stated  that  the  plaintiff  had  advanced  to  dc-      App^tom. 
fendant  ^/>p/e/ori,  the  sum  of  <£700,  and  that  the  defendant  had 
paid,  on  account  thereof,  £302.  5s.  Gd.  to  plaintiff's  use,  leaving 
a  balance  due  to  plaintiff  of  ^397.  145.  6d.  that  plaintiff's  whole 
demand  on  defendant  therefore  amounted  to  <£2,647.  145.  6^. 

It  also  stated,  that  plaintiff  had  acknowledgments  and  vouchers 
for  only  a  smadi  part  of  this  demand,  and  could  not  proceed  at  law 
without  a  discovery  from  defendant ;  and  that  plaintiff  had  been 
informed,  and  believed,  that  defendant  intended  to  depart  the 
kingdom,  and  go  abroad  out  of  the  jurisdiction  of  this  country  to 
avoid  dis<;overy,  and  the  account,  and  that  in  case  defendant  was 
permitted  so  to  do,  plaintiff  would  be  in  great  danger  of  losing 
his  debt. 

The  plaintiff's  solicitor  swore,  by  his  affidavit,  to  a  conversation  [  428  ] 
with  Beiyamin  Parker,  the  confidential  friend  of  defendant,  where- 
in the  latter  said,  that  the  defendant  had  informed  him  that  he  had 
taken  an  opinion  on  the  subject  of  plaintiff's  demand,  and  under- 
standing th9t  plaintiff  would  have  a  right  to  recover  against  him  in 
a  court  of  equity,  he,  the  defendant,  in  order  to  avoid  being  sued 
in  any  Court  here,  intended  to  quit  the  kingdom,  and  go  and  re- 
side  in  Boston,  in  America,  of  which  town  ne  is  a  citizen,  by  which 
means  he  understood  he  should  be  enabled  to  avoid  payment  of 
said  demand. 

There  was  also  a  further  affidavit,  that  Benjamin  Parker,  being 
applied  to  to  make  an  affidavit  of  these  facts,  declined  so  to  do, 
on  account  of  the  intimacy  subsisting  between  him  and  the  defend- 
ant ;  and  the  deponent  (plaintiff's  solicitor)  also  swore  by  his  affi- 
davit, that  he  had  been  informed  the  defendant  concealed  his 
place  of  residence,  as  letters,  S^c.  were  addressed  to  him  at  the 
Salopian  Coffee  House,  within  the  verge  of  the  Court,  to  which 
coffee  house  he  usually  resorted. 

Lord  Chancellor,  at  first,  had  difficulties  about  granting  the 
writ;  but  upon  it  being  mentioned  the  second  day,  and  a  full 
affidavit  stated  by  Mr.  Solicitor-General,  he  ordered  the  writ  to 
issue,  and  to  be  marked  for  a£*2,000,  as  the  plaintiff's  share  of  the 
monies  invested  in  the  American  funds,  without  taking  notice  of 
the  matter  of  account  subsisting  between  them  (a). 


(a)  Vide  i^^'arman  V.  S/icamtAn,  ante,      318,  auii  tlie  Editoi's  notes  to  these 
paf^r  570,  ami  Atkinson  v.  Leonard,  ib.      casch. 
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HILARY  TERM, 


32  GEO.  in.  179?. 


S.C. 
f  Dkk.  776. 

Pnu^tice. 

Wtane  there  are 
cMiie  and  cross 
eanse,  tod  the 
plaioti  A  in  the 
original  cause 
are  manv,  seve- 
ral of  whoin  are 
ontof  jnrisdlc- 
tion,  others  not 
to  be  foandy  and 
somePeenof 
therealniy  amo- 
tion that  senrica 
on  the  cleric  in 
court  should  be 
good  ser  rice- 
refused:  but 
plaintiUs  shall 
not  proceed  iu 
the  original 
cause,  till  thev 
have  answered 
the  citss  bill. 


[  430  ] 


Anderson  and  Others  v.  Lewis.   ) 
Lewis  v.  Anderson  find  Others.   ) 

nrVESE  were  a  cause  and  a  cross  cause  relative  to  the  Air 
^    Bank. 

Mr.  Graham  moved,  on  the  part  of  the  defendant  in  the  ori- 
ginal, and  plaintjif  in  the  cross  cause,  that  service  of  the  subpccna, 
to  appear  and  answer  to  the  cross  bill  of  the  plaintiff  Lewis,  on 
the  clerk  in  Court  for  the  plaintiffs  in  the  original  cause,  might  be 
deemed  good  service  on  the  defendants  in  Ae  cross  cause,  who 
have  not  already  appeared? 

He  stated  as  the  reason  for  hb  motion,  that  the  defendants  in 
the  cross  cause  were  very  numerous,  the  transaction  being  a  very 
extensive  one ;  that  many  of  them  had  become  iAsolvent^  and 
could  not  be  found  to  be  personally  served ;  many  of  them  were  in 
Scotland  out  of  the  jurisdiction  of  this  Court,  and  several  of  them 
were  Peers  of  the  Realm,  to  serve  whom  with  his  Lordship's 
letters  and  copies  of  the  bill  in  the  ordinary  course,  would  be 
beyond  the  extent  of  any  man's  fortune :  to  obviate  the  objection 
that  might  be  made,  that  it  would  be  imposing  a  hardship  upon 
the  clerk  in  Court,  he  observed  that  being  all  plaintiffs  in  the  ori- 
ginal bill,  they  must  have  employed  one  solicitor,  who  would,  of 
course,  employ  but  one  clerk  in  Court,  who  must  know  the  place 
of  abode  of  all  of  them,  and  therefore  could  easily  give  them 
notice  of  the  filing  of  the  bill. 

He  cited  1  Cha.  Ca.  67-  (Lave  v.  Baker)  where  an  action 
having  been  brought  by  defendants  at  Leghorn,  a  suhpana  left 
with  a  party  here,  was  ordered  to  be  good  service  on  parties  abroad, 
and  upon  want  of  an  answer,  an  injunction  went :  the  defendants 
moved  to  dissolve  the  injunction :  Lord  Chancellor  Clarendon  ad- 
vised with  the  judges,  and  on  their  opinion  dissolved  the  injunc- 
tion ;  but  tliis  was  against  the  opinion  of  the  Bar ;  and  in  the  Fract. 
Reg.  34C.  it  is  laid  down  as  the  practice,  that  where  the  defendant 
has  a  bill  pending  here,  or  a  suit  at  law  against  the  complainant, 
and  the  now  defendant  is  not  to  be  found  or  heard  of,  or  is  beyond 
sea,  the  Court  will,  on  motion,  order  service  on  another  of  the 
parlies  the  clerk  in  Court,  or  the  attorney  at  Liw,  to  be  good 
bcvfice. 

Lord 
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ord  Chancellor  said — the  effect  of  the  motion  would  be  to 
ye\  ail  appearance  of  the  party  by  a  clerk  in  Court  whom  he 
not  appointed :  That  the  case  cited,  was  only  of  service 
be  purpose  of  an  injunction  bill ;  that,  in  that  case,  service 
I  liie  attorney  at  law,  has  been  held  good  service,  but  in  no 
' ;  that  in  any  other,  making  a  man  appear,  by  appointing  as 
in  Court  for  him,  was  what  was  never  done ;  and  therefore 
iordsliip  refused  the  motion  (a). 

r.  Graham  then  moved,  that  the  passing  publication  in  the 
nal  cause  should  be  staid  until  a  fortn^ht  after  the  plaintiffs 
Id  have  put  in  their  answers  to  tiie  cross  bill, 
lis  was  opposed ;  but  Lord  Chancellor  said,  that  the  plain- 
in  the  original  cause,  who  were  defendants  in  the  cross 
i,  must  appear  gratis^  and  put  in  their  answers  in  the  second 
(,   before  they  could  be  admitted   to  proceed   in  the  first 


1792. 

Anubrson 

V. 

Lbwis. 


k 


rhe  cases  upmi  this  subject  arc 
utictory;  and  in  some  instances 
leraUle  laxity  has.  been  permitted 
rice  npon  agents,  &c.  in  conse- 
e  probably  of  <6ome  early  deci- 
io  Dickens.  Tbns,  in  liale$  v. 
I,  %  Dick.  26.  Carter  v.  De 
',  lb.  39,  service  upon  persons 
\  for  defopdant,  under  leUcrs  of 
ley,  have  been  held  {icood  service. 
idev.  FarsteTf  ib.  I0<i.  and  Arch' 
i  LtsUe  V.  — — ,  cit.  1  Sch. 
L  t38,  service  wasallowed  onan 

•  In  Ckwdiner  v.  Mason^  post, 
r.  478,  service  in  a  cross  cause 
the  clerk  in  Court,  of  the  de- 
Dtf  who  was  plaintiff  in  the  ori- 
canse.  InGUdcuichis.Chamock, 

•  171,  service  to  clerk  in  Conrt  to 
tr  an  amended  bill,  was  held  good 
tt,  bat  that  was  on  the  special 
nstances,  as  though  he  had  not 
served  with  a  subpceua,  he  had 


appeared  on  two  motions.  But  in 
RaberU  v.  Wcrdey^  t  Cox^  389,  the 
plaintifT  having  amended  after  answer, 
and  the  defen^int  being  then  abroad, 
the  Conrt  would  not  allow  service  on 
the  clerk  in  Court  to  be  good  service. 
An  application  somewhat  similar  was 
also  refused  in  Bwd  v.  The  Duke  of 
Newcastle f  ante,  386.  And  in  Smith  v. 
The  llibertiian  Mine  Company^  1  Sch. 
&  Lcf.  238,  Lord  Redeidale  expressly 
over- ruled  two  of  the  cases  in  Dickens, 
And  tlierefore,  except  in  tlie  case  of 
an  injunction  bill  (where  service  on  the 
attorney  of  the  plaintiff  at  law,  has 
been  held  good  service,  for  the  cases 
upon  which,  vide  Burke  v.  VickarB^ 
ante,  S4.  and  the  Editor's  note,)  and 
perhaps  in  that  of  an  executor  abroad, 
proving  a  will  by  a  letter  of  attorney 
(1  .Sch.  &  Lef.  239.);  the  Court  vrili 
not  allow  bttch  substitution  of  service. 


John 
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Tettitrix  gives 
legades  to  be 
INUd  within  three 
months  ont  of  a 
bond  debt  due  to 
her;  the  obligor 
afterwards,  in 
the  life-time  of 
testatrix,  paid 
tiie  debt,  and 
took  op  the 
bond  i  the  lega- 
cies are  thereby 
adeemed. 


£  432  ] 


John  BadricKi  John  Grebnino,  JohnI 
Dell,    Josbph     Stbvbns,    and    Joun>  Plttitiffs/ 
Cooper.  j 

Charlotte  Stevens,  Elizabbth  Etans,  )   Ti^A-a^itt*. 
and  Farmer  Bull,  J    ^^^**«*™*'- 

JOYCE  TAPPING,  the  testatrii,  made  her  will,  dated  the 
^  13th  May,  1784,  which,  inter  aliUf  coiitaiDed  Ithe  foUowing 
claiM^ :  ''  Alto  I  give  and  bequeath  unto  John  Baidrickp  of  Bvr- 
''  ton,  io  the  county  of  Bucks,  iabourer,  and  John  Grtening,  of 
<'  Marsworth,  in  the  said  county  of  Bucks,  yeoman^  who  for- 
<'  merly  lived  with  me  as  servants,  the  sum  of  £80  each,  to  be 
**  severally  paid  to  them  within  three  months  next  after  my  oeyceue, 
**  out  of  two  hundred  pounds  due  from  John  Cooper,  (thereby 
**  meaning  the  plaintiff  John  Cooper)  to  me  on  bond.  Abo  I 
<'  give  and  bequeath  unto  John  Dell,  of  Leighton  Buzzard,  m  the 
''  county  of  Be^ard,  butcher,  and  Joseph  Stevens  of  Laghion 
^*  Buzzard  aforesaid,  glover,  the  sum  of  £50  each,  to  be  aever- 
''  ally  paid  to  them  within  three  months  next  after  my  decease,  out 
**  of  the  said  sum  of  ^200  due  to  me  from  said  John  Cooper. 
Also  I  give  and  bequGEith  unto  ibe  said  John  Cooper,  the  sum  of 
£40,  being  the  remainder  of  the  said  sum  of  £^00,  due  from 
him  to  me  as  aforesaid/'  Tlic  testatrix,  after  beaueatbii^  s^ 
veral  other  pecuniary  legacies  to  be  paid  out  of  her  personal  esttte 
within  the  same  period  of  three  months  next  after  her  decease, 
gave  and  bequeathed  all  the  rest  and  residue  of  her  money,  diattels, 
rights,  credits,  and  personal  estate  wbatsoeyer  and  wheresoever, 
from  and  after  payment  of  her  dcbtis,  legacies,  and  funeral  ex- 
pences,  unto  her  half  sister  Charlotte  Stephens,  and  her  daiq;)iter 
EHzabeth  Evans,  to  be  equally  dividj^ed  between  them,  share 
and  share  alilee,  and  she  appointed  the  defendants  executrixes 
and  executor  of  her  will,  who  proved  the  san^,  and  possessed 
assets. 

About  the  10th  of  August,  1786,  in  the  lifc-timjB  of  thetesta- 
tri;c,  John  Cooper  paid  the  debt  with  interest,  an^  took  up  his 
bond;  but  whether  voluntarily,  or  upon  demand^  did  not  ap- 
pear. 

I1ie  question  ws^s,  whether  the  payment  adeemed  these  le- 
gacies. 

Mr.  Cooke,  for  llie  plaintiff,  argued — that  this  is  neither  a  be- 
quest of  the  debt,  nor  part  of  the  debt,  but  is  demonstrative 
within  the  notion  of  the  Civilians ;  that  is  a  legacy,  in  its  nature  a 
general  legacy,  but  where  a  particular  fund  is  pointed  cut  to  satisfy 

'it; 


it 
€t 
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it ;  as  ill  Pawlefs  case,  wliere  there  was  a  beqaest  of  ^500  which  1792« 

my  sister  has  now  in  her  hands  of  mine  ;  the  legacy  was  held  due,  ^'^^^r^ 

although  the  debt  was  paid  testatrix  ten  years  before  her  death.  Badrice 
So  Theobald  v.  f^ynn,  and  Squib  v.  Chichelyy  cited  in  Pawletfs  Stbvems. 
case,  Sir  T.  Raym.  335.    Again  in  Ford  v.  Fleming,  2  P.  W.  469*  .     . 

A.  gave  her  grand-daughter  <£40  out  of  a  debt  due  to  the  testatrix 
from  J.  S.  for  rent,  she  allowing  her  part  of  the  charge  of  re- 
covering the  same :  Lord  Chancellor  King  held  that  the  testatrix 
receivmg  in  the  debt  herself,  though  upon  her  suing  for  it,  was  no 
ademption  of  the  legacy.  This  decision  must  have  proceeded 
upon  the  ground  of  its  (>cing  a  general  l^cy,  notwitbstandii^  a 
fund  was  mentioned  out  of  which  it  was  to  be  paid ;  for  if  it  bad 
been  a  specific  legacy,  it  is  clear  from  all  the  cases,  that  the  tes* 
tatrix  having  called  in  the  debt,  it  would  have  been  adeemed. 
Attornetf'General  v.  Parkin,  Amb,  566.  and  (r)  Cartwright  v. 
Cartwri^ht  (cited  ante,  vol.  li.  p.  114.)  are  in  favour  of  the  plain- 
tiff's claim;  and  Savile  v.  Blacket,  I  P.  W.  777,  is  expressly  in 
point.  There  Sir  Edward  Blacket,  by  his  will,  gave  to  his  two 
daughters  ^2,000  a  piece,  to  be  paid  in  the  manner  therein  men-  ^ 
tioned,  that  is  £500,  part  thereof  he  directed  to  be  charged  upon, 
and  raised  out  of  premises  comprised  in  his  marriage-settlement ; 
and  on  which  lands,  he  declared  by  his  said  will,  he  had  power  to 
charge  .£1,000.  Sir  Edward  Blacket  had  joined  with  his  son  in 
the  recovery  of  these  premises,  and  had  thereby,  (according  to  the 
opinion  of  the  Court,  on  a  question  raised  in  the  cause)  extin- 
guished his  power  to  charge.  And  Lord  Maccle^ld,  upon  the 
hearing  for  further  directions,  notwithstanding  these  sums  had  been 
charged  on  a  fiind  which  failed,  decreed  them  to  be  paid  out  of  the 
fatlier*s  personal  estate,  which  is  the  same  as  if  he  had  declared 
the  two  sums  of  £500  to  be  general  l^cies.  These  authorities, 
Mr.  Cooke  insisted,  were  sufficient  to  prove  the  plaintiff's  claim 
well  founded : 

But  the  Court  dismissed  the  bill  without  costs  {a). 

(r)  Acairatcly  stated  in  tVooddcsotCa  System  of  Laws,  vol.  iii.  Appendix. 

(d)  See  this  case  cited  in  the  argu-  jcct,  vide  tiic  Editors  notes  to  Mi* 

roent  of  RoA«is  v.  PococAc,  4  Ves.  153,  Imrner  \.  Mticf^uire,    Moore  v.  Moore, 

wkerc    it  is  distinguisbcd  from  Ask'  ante,  vol.  i.  m,  and  Land  v.  Dcvatjnes, 

kurner  v.  Macf^re,  ante,  vol.  ii.  108  ;  post,  voL  iv.  539. 
for  the  general  doctrine  upon  the  sub- 
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(s)  Franklin  v.  Frith  and  Others  (a). 


^T^UE  testator  died  in  1781,  having  appointed  defendants  his  ex- 
-"^    ecutors,  and  having,  by  his  will,  directed  payment  of  debts 


Executor  keep- 

iog  money  of  ^ 

testator^  in  his  r  i  ^ 

bands,  liable  to     out  6f  the  funds  in  their  bands  at  interest.     In  1782  a  demand  was 

interest  and  made  upon  them,  by  John  Franklin,  of  £490,  This  demand 
r?mirry/w^iid  heing  withstood  by  tlie  executors,  it  was  agreed  to  refer  the^matters 
if  he  laid  it  ont  in  dbpute  to  Mr.  HiU,  and  arbitration  bonds  were  entered  kitOi 
intbe3]Mr^ai<s.  but  he  not  being  able  to  form  a  judgment  upon  them,  the  action 
Sbm  hb  Mt."*'*  which  had  been  brought  was  tried,  and  the  plaintiff",  in  1786,  ob- 
tained a  verdict  for  ^'2gO*  lu  the  following  term  the  executors 
moved  for,  and  obtained  a  new  trial,  but  neither  party  proceeded 
upon  the  order.  In  1781  a  suit  had  been  instituted  in  the  Court 
of  Chancery,  charging  that  £500  part  of  the  fund,  was  trust  money 
belonging  to  the  piaintifis  in  such  suit.  The  executors  put  in 
their  answer  immediately,  and  a  decree  was  made  in  1783,  referriif 
the  matters  of  the  suit  to  arbitration.  In  1786  tliat  bill  was  dis- 
missed. In  1787  costs  were  taxed,  and  paid  in  1788.  In  Janur 
ajy  1788,  the  present  bill  was  filed  by  legatees,  and  the  executors 
put  in  their  answer  immediately,  stating  that  they  had  always  been 
ready  to  pay  the  legacies,  if  they  could  have  done  the  same  without 
risk,  the  plaintiff  in  the  action,  and  the  piaintifis  in  the  bill 
tlireatening  to  revive  their  demands,  and  that  the  defendant  Bunt' 
ham  had  ofiered  to  pay  the  legatees  their  legacies,  if  a  Mr.  Smith, 
who  accompanied  them  to  demand  payment,  would  indemnify 
them. 

The  cause  coming  on,  it  was  referred  to  the  Master  to  enquire 
what  balances  had  been  in  the  hands  of  the  executors,  and  upon 
what  pretences  the  same  had  been  retained.  The  Master  reporte4 
the  above,  and  that  the  defendant  Bumham  had  always  kept  at 
his  banker'^  sufficient  to  repay  the  balance  in  hb  hands,  which  was 
about  i*400. 

Mr.  SoUcilor^Generalf  and  Mr.  Fonblanque,  for  the  executors-- 
abandoned  the  point  of  interest ;  but  contended,  with  respect  to 
costs,  that  the  executors  ought  not  to  be  subjected  to  them,  and 
for  tliis  purpose  cited  Newton  v.  Bennct  (ante,  vol.  i.  p.  359.) 
where  the  Court  would  not  charge  the  executor  with  the  costs  of 
taking  the  account,  and  where,  though  he  had  caused  delay,  the 
[  434  ]  Court  liquidated  that,  by  not  giving  him  his  costs ;  and  Parrot  v. 
Treby,  Pre.  Ch.  254.  where  it  is  said  that  upon  a  bill  to  call  a 
trustee  to  an  account,  if  he^  by  answer,  submit  f  eadily  to  it,  though, 
on  the  answer;  he  be  found  in  debt,  yet  he  shall  pay  interest, for 

(«)  Ante,  73. 
(tf)  Reg.  Lib.  A.  1791.  fol.  155. 

the 


IN  THE  HiiQH  Court  of  Chancbey. 


434 


the  bdancc  only,  from  the  time  of  the  account  liquidated,  and  no 
costs. 

Lord  Chancellor  said — he  never  could  permit  an  executor  to 
keep  i^400  of  his  testator's  money  dead  in  his  hands,  and  that  the 
keeping  an  equal  sum  at  his  banker's  was  oo  proof  that  he  did  not 
make  interest  of  it.  With  respect  to  costs,  it  must  depend  on  the 
conduct  of  the  executors ;  if  kept  to  answer  the  exigencies  of  the 
testatoi's  affairs,  it  would  foe  an  excuse  for  not  paying  it  over ;  but 
outstanding  demands,  even  on  probable  grounds,  are  no  reason 
why  the  executors  should  not  lay  their  testator's  money  out.  If 
they  had  laid  it  out  in  S  per  cents*  the  Court  would  have  affirmed 
their  act ;  but  from  tlie  time  the  cause  was  at  an  end,  there  was  no 
excuse,  there  was  no  pretence  that  that  action  had  any  groimd  at 
dl,  it  might  therefore  have  been  non-prossed :  and  as  to  the  other 
suit,  that  was  dismissed  in  1787,  so  that  when  this  bill  was  brought, 
they  had  kept  the  money  in  their  hands,  without  a  cause,  full  four 
years :  tlierefore  they  must  pay  the  interest,  and  costs  (a). 

The  Solicitor^General  mentioned,  that  in  a  case  Ex  parte  Cham* 
jnoHy  Lord  Kenyon  held  that  an  executor,  laying  out  his  testators 
money  in  S  per  cents,  was  not  liable  to  the  fall  of  stocks. — Lord 
Chancellor  seemed  to  think  there  had  been  many  such  decisions ; 
but  Mr.  SoUckor-General  observed,  that  a  case  before  Lord 
Nwihingtony  mentioned  by  Lord  Kenyouj  in  fix  parte  Champiouy 
was  the  only  one  that  was  even  now  known  to  the  profession  (b)* 


170«. 


(a)  For  the  cases  in  which  executors 
pj[  trustees  have  been  cliarged  witli  iu* 
tcrest,  vide  the  .Editor's  note  to  Newton 
V.  JUnnety  aD.te,  voL  1. 169. 

(b)  Vide  Hancom  v.  AUejh  2  Dick. 
498.  Pe^  V.  Crancy  ib.  499.  n.  and 
Howe  ▼.  Hie  Earl  of  Ikafimouth^  7  Ves. 
1^.  where  several  instances  are  cited, 
in  which  the  Court,  upon  having  its 
oliservation  drawn  to  the  chrcuiustancc 
pf  the  testator*s  property  being  either 
in  the  four  or  l^ve  per  c<nU«.  or  in  Bank 
or  SmUli-sed  stock,  has  orderca  it  ja 
be  laid  out  in  the  three  fter  cents.  It 
is  diflferent  however,  where  the  money 


Is  out  on  mortgage,  tlie  Court  not 
permitting  a  real  security  to  be 
called  in  without  cnqiury.  And  as 
the  Court  will  protect  an  ex^ntor, 
in  doing  what  itself  would  have  direct 
ed,  he  shall  nut  be  answerable  for  any 
loss  accrued  by  a  fall  in  the  value  of 
the  stock.  But  where  a  testator  died, 
leaving  property  and  a  family  in  a 
foreign  country,  the  Court  did  not 
consider  it  as  the  duty  of  the  executor 
to  send  the  property  to  England,  to 
be  invested,  UoUomU  v.  UngheSg  16 
Ves.  111. 


Franklim 

V. 

Frjith. 
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Where  the  pe- 
riod of  division 
is  iDArked  out 
by  the  testator, 
only  children  ts 
icsfe  at  that  pe« 
riod  can  take ; 
bat  where  the 
glA  is  general 
all  the  children 
intake. 

[435] 


HuoHEs  V.  Hughes  (a), 

¥N  the  report  of  tliis  case  (ante,  p.  352.)  it  is,  hy  mistake,  re-^ 
-^  presented  as  finally  determined ;  but  it  since  appears^  Lord 
Chancellor^  at  that  time,  only  threw  out  his  general  sentiawnts 
ttpon  it.  The  cause  stood  for  judgment  on  the  Slst  January j 
when  hord  Chancellor  express^  bimsdf  to  the  following  pur- 
port :— 

Lord  Chaneellor.-^^Vfhen  a  testator  gives  all  his  property  to  be 
divided  among  his  children  when  they  shall  attain  twenty-one,  ia 
so  general  a  manner,  the  principle  of  the  cases  seems  to  have 
been,  that  such  a  general  devise  shall  embrace  all  the  chikheo, 
and  the  distribution  must  be  accordingly  inade  among  oZ/;  but 
where  the  Court  has  ascertained  the  time  as  perfectly  marked  out 
by  the  intention  of  the  testator,  it  is  considered  as  the  period  of 
vesting  the  property  in  possemon^  and  conseqtiefitly  wbea  it  comes 
to  be  distributed,  t^  must  be  among  those  only  who  are  in  e$s0<  at 
that  time.  Here,  however,  a  fortune  is  given  generally  to  all  tie 
children^  and  there  seems  to  be  no  expression  whidi,  either  nitu- 
ndly  or  implied,  can  exclude  any  of  the  children  from  dieir  distri- 
butory  share :  this  being  a  general  gift,  not  narrowed  or  controlled 
by  any  words  the  testator  has  used,  consequently  the  youngest 
child  must  take  at  tw«ity-one|  with  the  rest  (0). 


(a)  Reg.  Lib.  A.  1791.  fol.  tl5. 

(b)  The  decree  declared  that  the  re- 
aif^ie  should  be  dhrisible  among  all  the 
gr^nd-cbildren  of  the  testator  that 
were  living  attlie  time  of  his  death, 
and  timt  had  been  bom  since,  and  tliat 
should  be  bom  nntii  the  youngest  of 
such  grand-children  should  attain  the 
age  of  twenty-one.  The  younger 
grand-child  attained  the  age  of  twen- 
ty-one in  1806.  Two  grand-children 
had  been  boni  between  the  death  of 


the  testator  and  that  period,  who  had 
died  infants.  Upon  a  rehearing,  Lord 
Eldon  was  of  opinion  that  a  grand- 
Child,  wlio  died  before  the  youngest  of 
the  grand-ehiMren  attained  the  age  of 
twenty-one  could  have  the  benefit  only 
1^  cmldrcn  and  not  by  represeoUi- 
tives ;  and  the  decree  was  varied  ac- 
cordingly, 14  Ves.  246.  For  the  cases 
upon  this  subject,  vide  the  Editor's 
note  to  Andnufs  v.  Porlti^gioii^  ante, 
^1. 


LiNGARD  and  Others  v.  Wegg  and  Others. 


Order 
sion  set 
circumstauces. 


ofdismis-    T^R-  Graham  moved,  that  an  order  of  the  6th  August,  1791, 
t  aside,  on    •^"    that  the  plainliflTs  bill  should  stand  dbroissed,  with  costs, 
might  be  set  aside,  on  the  following  circumstances  : — 

Lifigard,  with  Hcsler^  brought  the  original  bill  for  an  account 
of  monies  in  the  hands  of  fVegg,  the  defendant :  afterwards  a  ne- 

gociation 


IN  THB  HiGii  Court  op  Chancert. 

gociation  was  entered  into  by  the  parties,  for  adjusting  tlie  matters 
in  questioDy  which  being  unsuccessful,  an  attachment  was  issued, 
for  want  of  an  answer,  on  the  1  \th  NovemOerf  which  being  served, 
the  defendant  put  in  an  ^answer.  After  this  it  became  necessary 
to  file  ao  amended  bill. 

On  the  17th  May^  1791,  a  commission  of  bankruptcy  issued 
against  the  plaintiff  Lingard,  and  the  assignees  not  being  able  to 
get  the  consent  of  the  creditors  to  proceed  in  the  cause  till  No*' 
vember,  the  plaintiffs  were  then  first  informed,  that  during  the 
sittings  after  Triniiy  Term,  the  bill  had  been  dismissed  with  costs, 
and  the  plaintiff's  solicitor  swore  that  this  had  been  moved  witliout 
uotice* 

Lord  Chancdhr  thought,  that  the  bankruptcy  amounted  to  an 
abatement  of  the  suit ;  but,  on  the  circumstances  of  the  case,  set 
aside  the  order  of  dismission,  on  the  plaintiff's  undertaking  to  file 
a  bill  of  jreyivor  in  a  week  (a). 


496 


(a)  Whether  a  suit  becomes  abated 
or  not,  by  the  bankruptcy  of  the  plain- 
tiff, has  Deen  the  subject  of  aiucn  dif- 
ference of  opinion,  and  the  practice 
in  tlie  Conrt  of  Exchequer  was  at  va- 
riancc  from  that  of  the  Conrt  of  Chan- 
cery, the  former  holding  by  analogy 
to  law,  that  the  bankruptcy  was  not 
an  abatement,  Ex  parte  Beny,  t  Dick. 
81.  Sellas  v.  Dawson^  %  Austr.  458,  n. 
Davidson  v.  Butler^  f  Anstr.  460. 
MonteUk  v.  Tuylar^  9Ves.  015.  In 
HakdaU    V.    Alun^ord,   18  Vcs.  434. 


S.  C.  1  Rose,  196,  Lord  EWon  ob- 
scnred,  that  the  Court,  without  saying 
whether  bankruptcy  is  or  is  notstnctly 
an  abatement,  holds,  that  accord- 
ing to  the  course  of  the  Court,  the  suit 
has  become  as  defective  as  if  it  were 
abated,  and  as  the  assignees  will  have 
the  benefit  of  the  suit,  the  course  is 
to  require  Uie  bankrupt  to  bring  bis 
assignees  before  the  Court  by  bill  of 
revivor,  or  supplemental  bill  in  the 
nature  of  a  biii  of  revivor. 


1792. 


Li  HOARD 

and  Others 

Wbog 
and  Others. 


[436] 


£f  parte  Champion,  in  the  Matter  of  Mills  and  Swans- 

TON,  Bankrupts. 

A  pJETITION,  by  the  executor  of  John  Plati,  wholesale 
"^^  linen-draper,  deceased^  who  carried  on  business  iu  partner- 
ship wjth  John  Piatt  the  younger,  and  with  John  Turner^  de* 
ceased,  ip  behalf  of  himself,  and  other  creditors  of  the  like 
descriptioo,  of  ilft/Zs  and  Swamton,  bankrupts. 

And  the  prayer  of  the  petition  was,  that  Lord  Chancellor 
would  order  the  coaimissioners,  named  m  the  commission,  to 
compute  interest  Grom  the  date  of  the  commbsion,  upon  the  debt 
proved  by  tiic  petitiotier^^  testator  under  the  same,  and  upon  debts 
of  o^her  creditors  und^  .tjie  like  circumstances,  at  such  rates  of 
interest  as  were  originally  allowed  by  th6  bankrupts  in  their  ac- 
counts with  their  several  creditors :  and  tliat  the  assignees  might 
.be  directed  to  pay  the  saipe  to  the  |plainti,flF,  and  other  creditors. 

For 


There  being  a 
surplus  of  u 
bankrupt's  es- 
tate, interest  al- 
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1790.  For  this  purpose,  the  petition  stated,  that  it  had  been  for  many 

wv«^  years  established  as  a  custom  in  the  city  of  London,  that  ia  cases 

Ear  forte  where  merchants  purchase  soods  at  credit  to  send  abroad,  and  do 
not  pay  for  the  same  when  they  become  due,  to  allow  the  trades- 
man of  whom  they  purchased  interest,  at  the  rate  of  «f  5  per  cent, 
per  annuntj  for  extra  credit  to  the  time  of  payment ;  and  at  some 
given  period  of  the  year,  the  parties  so  dealing  settle  a  balance,  m 
which  is  included  interest  for  the  extra  credit,  and  the  balance  so 
iettled  is  carried  to  the  next  account : 

That  it  is  also  a  custom  for  merchants  who  purchase  goods, 
and  sell  the  same  abroad  upon  credit,  to  make  up  and  adjust  their 
[  437  ]  accounts  annually  with  their  foreign  correspondents,  to  charge 
theui  with  interest  at  different  rates,  from  5  to  6  and  7  per  cent. 
for  extra  credit  upon  goods  sold,  as  well  as  for  interest  of  money 
advanced,  and  to  carry  on  the  balances  so  formed  from  year  to 
year. 

Tlie  petition  then  stated,  that  the  aceonnts  were  made  np  at 
the  ends  of  several  years,  and  settled  hi  such  manner  between  the 
petiuoner's  testator  and  his  partners,  and  the  bankrupts ;  and  that 
such  yearly  accounts  were  checked,  examined,  and  agreed  to  by 
the  bankrupts ;  and  one  instance  in  which  the  bankrupts  paid  to 
the  petitioner's  testator,  and  his  partners,  a  sum  of  ^1,297.  13«., 
which  included  interest  so  settled,  and  that  subsequent  accounts 
were  settled  in  the  same  manner  down  to  the  determination  of  the 
partnership  between  the  petitioner's  testator  and  his  partners,  when 
ihene  was  a  balance  of  £2,225.  7s.  Wd.  due  to  them  from  the 
bankrupts.  The  petition  then  stated  the  commission  issued  29di 
January^  1781,  and  that  petitioner's  testator  proved  the  said  debt 
under  the  commission,  and  received  dividends  on  the  same  to  the 
amount  of  20$.  in  the  pound :   ^ 

That,  after  payment  of  the  same,  there  remains  a  very  large 
surplus  in  the  hands  of  the  surviving  assignees,  arising  from  £e 
bankrupt's  effects,  to  the  amount  of  £50,0CX),  which  surplus  the 
petition  stated  to  have  in  a  great  measure  arisen  from  the  circum- 
^ance  of  the  interest  upon  the  debts  due  from  the  bankrupts  to 
siich  of  the  creditors  whose  debts  bore  interest,  ceasing'  from  the 
issuing  of  the  commission,  and  the  interest  upon  debts  due  to  the 
bankrupt's  estate  from  their  correspondents,  and  particularly  those 
in  the  Westlndiet^  continuing  to  run  at  a  very  high  rate  of  mterest 
to  the  time  of  payment : 

That  on  the  20th  Aprils  1790,  a  petition  was  presented  by 
Eleanor  Morris,  and  other  creditors  of  the  bankrupt  whose  debts 
bore  intere^,  praying  that  interest  might  be  paid  to  them  from  the 
date  of  the  commission ;  upon  which  it  had  been  referred  to  tlie 
commissioners  to  compute  interest  on  those  debts,  and  that  the 
assignees  should  pay  the  same :  and  that  the  commissioners  had 
held  meetings  to  carry  the  same  into  execution,  at  one  of  which 
meetings  the  petitioner's  solicitor  had  attended,  and  requested  that 

the 
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the  commissioners  would  compute  interest  on  the  debts  due  to  179C. 

petitioner's  testator,  and  a  calculation  of  the  huerest  due  to  the  ^--v*^ 

amount  of  £6\6,  Os.  lOri.,  was  produced  to  the  commissioners,      ^ '  P*"'« 
but  they  refused  to  admit  the  claim,  alledging  that  they  thought,        r  4^8^l' 
under  the  order,  they  were  at  Kberty  to  allow  interest  only  on  such        *-  ^ 

debts  as  bore  interest  on  the  face  of  the  securities  held  by  the 
banknipt's  creditors,  not  ou  debts  like  that  of  the  petitioner's 
testator  and  his  partners* 

The  present  petition  was  therefore  presented,  praying  as  before 
stated,  and  alledging  that  the  said  debt,  after  Uie  repeated  yearly 
settlements  between  the  creditors  and  the  bankrupt,  is  a  debt 
carrying  interest  on  the  face  of  it,  and  that,  under  the  circum- 
stances, it  is  a  legal  as  well  as  equitable  debt. 

The  custom  of  merchants,  as  stated,  and  also  the  fact  as  to  the 
yearly  settlements  of  accounts,  was  verified  by  affidavit. 

Mr.  Solicitor-General  and  Mr.  Mitford^  against  tfie  petition. 

The  order  already  obtained  is  tlie  same  as  was  made  by  Lord 
Hardmcke^  in  tiie  case  of  Sir  Stephen Evance  ( Bromley  v.  Goodere, 
1  Atk.  75.)  Lord  Harduicke  there  laid  it  down,  that  where 
interest  is  given  by  way  of  damages,  it  cannot  be  computed  in 
bankruptcy ;  he  therefore  confined  hb  order  to  bonds  and  notes 
carrying  interest,  and  the  relief  given  was,  that  the  bonds  should 
carry  interest,  but  not  to  exceed  the  penalties,  but  that  notes 
carrying  interest  should  have  interest  computed  on  them  to  the 
full  amount  that  was  due,  but  he  did  not  give  any  interest  on 
notes  payable  on  demand,  though  they  would  carry  interest  at 
law  in  the  form  of  damages.  Hie  same  doctrine  is  laid  down 
in  the  case  Ex  parte  Marlar,  1  Atk.  150.  In  Ex  parte  Rooke, 
1  Aik.  244,  the  bankrupt  was  bound,  by  his  own  offer,  to  pay 
what  the  Master  should  report  to  be  due.  There  is  nothing  here 
to  bring  this  debt  within  the  order.  Hie  petition  states  the  cir« 
cumstances  of  the  trading,  and  making  up  the  accounts.  If  tliey 
had  been  entitled  by  the  form  of  the  contract  to  interest,  they 
would  have  made  the  demand  of  it  when  they  first  came  to  de- 
mand a  dividend  under  the  bankruptcy,  but  they  did  nut  pretend 
to  do  that,  they  proved  their  debt  as  a  simple  contract  debt,  with- 
out any  charge  for  interest. 

They  now  put  it  upon  a  custom  in  this  particular  trade,  but 
they  are  not,  in  any  view,  entitled  to  interest. 

It  is  no  objection  that  this  demand  is  new,  but  if  it  is  not        [  439  J 
reasonable,  that  is  material. 

If  they  had  brought  an  action,  and  succeeded,  the  question 
would  be,  whether  they  were  entitled  to  interest.  If  they  had 
been  held  to  be  so,  it  must  be  by  way  of  damages  for  the  deten- 
tion ;  and  wherever  interest  is  given  at  hw,  by  way  of  damages,  it 
cannot  be  computed  in  bankru|>tcy. 

There 
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1792.  There  has  been  no  case  of  such  a  demand  against  a  surplus, 
^^v-^  where  interest  was  not  reversed  bjr  the  form  of  the  written  con- 
Ex  par/e  tract. 
Champion. 

Lord  Chancellor, — I  agree  with  Lord  HardwiclU?s  mle,  diat 
where  a  contract  is  entered  into  for  a  certain  sum,  and  interest 
could  not  be  given  at  law  but  in  the  shape  of  damages,  it  is  not 
the  course  of  the  Court  to  give  interest  in  bankruptcy. 

That  reduces  it  to  this  question :  whether  there  was  an  origmal 
contract,  that,  after  the  fourteen  months'  credit,  the  debt  shodd 
bear  interest. 

If  the  agreement  had  been  put  into  writing  without  a  specialty 
that  there  should  be  credit  given  for  fourteen  months,  and  if  any 
sums  should  be  in  arrear,  interest  should  be  paid,  one  could  not 
doubt  but  the  debt  must  beikr  interest. 

I  take  it  to  be  clear,  that  in  all  the  cases  the  question  has  arisen 
on  the  original  contract. 

The  contract  for  interest  has  been  at  ^5  per  cent.  ^  bat  the 
contract  is  not  proved  by  writing  or  conversation  between  Ae 
parties. 

It  b  proved  by  two  media,  by  die  custom,  and  the  settlement, 
that  the  custom  b  so  general  that  the  parties  must  have  known 
of  it. 

I  acknowledge  there  is  some  difficulty  when  considered  merely 
on  that  ground ;  but  it  appears,  that  upon  settling  the  accounts, 
they  have  allowed  it,  and  this  must  proceed  on  their  knowledge 
that  it  was  right. 
[  440  ]  If  it  is  agreed,  that  there  was  no  title  to  interest  a  priori,  yet 

the  party  receiving  the  account  so  made  up  is  evidence  of  an 
agreement. 

Tlierefore,  if  the  question  had  been  only  as  to  the  fact  of  this 
practice  continuing  to  the  bankruptcy,  I  should  think  the  interest 
was  due  ratione  contraciUs,  but  I  do  not  rely  so  much  on  the 
custom  as  upon  the  settling  the  accounts. 

So  in  the  case  of  interest  upon  interest,  though  in  other 
cases  the  Court  will  not  allow  of  it,  yet  where  diiere  are  re- 
gular accounts  settled  from  time  to  time,  interest  on  interest  is 
allowed. 

That  is  admitted  in  all  cases  but  that  of  a  mortgage,  and 
that  exception  only  stands  on  authority.  I  see  no  reason  why 
interest  on  interest  should  not  be  allowed  in  that  case,  but  that 
it  is  inconsistent  with  the  rule  of  jurisdiction ;  but  in  merchants' 
accounts,  it  is  always  admitted,  on  the  ground  of  an  original 
contract,  and  the  settling  accounts  in  that  way  b  evidence  of  an 
original  contract. 

'^Therefore,  they  would  have  been  entitled  to  have  proved  the 
interest  originally:  not  having  done  so,  would  afford  some  evidence 
that  it  was  not  ihc  original  contract ;  but  that  in  repclluble  by  the 

stronger 
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stronger  evidence  of  its  being  so^  and  that  circumstance  is  not 
strong  enough  to  cut  down  their  original  contract. 

Therefore,  I  go  on  the  ground  of  an  original  contract,  that 
after  fourteen  months,  the  goods  shall  be  paid  for  with  interest, 
and  I  do  not  infringe  upon  the  rule,  that  the  Court  does  not 
give  interest  in  bankruptcy,  where  it  would  be  taken  at  law  as 
damages* 

The  custom  I  consider  as  evidence  of  au  original  contract ;  it 
may  be  that  forty  out  of  eighty  may  not  have  claimed  it.  Where 
it  is  to  depend  on  the  custom,  the  only  difficulty  is  to  establish 
what  the  custom  is. 

In  leases,  where  there  is  a  written  contract,  it  is  not  unusual  to 
produce  proof  of  custom,  with  respect  to  the  mode  of  husbandry, 
mtlch  more  liere,  where  the  agreement  was  by  parol. 

His  Lordship  therefore  made  the  order  as  prayed  (a). 


1792. 


(a)  In  the  Hiree  cases  reported  in 
the  preseot  ▼olumc,  which  arose  out  of 
tlie  same  bankrontcy.  Ex  parte  Mor» 
ri$^  ante, 79.  S.  C.  1  Ves.  jun.  132,  the 
present  case,  and  Ex  parte  Hankey^ 
post,  504,  the  rule  laid  down  by  Lord 
ilwrdwickey  in  Bromley  r,  Goodere,  was 
extended  to  allowing  interest,  where  it 
was  the  coarse  of  trade;  tliat  being 
considered  as  evidence  of  a  contract. 
The  latter  of  these  eases  was  brought 
on  before  Lord  Rosslyn  to  be  reconsi- 
dered, in  Ex  parte  MiUs^  2  Ves.  jun. 
395.  and  was  affirmed  by  him.  It 
had  the  additional  circumstance  that 
interest  had  not  been  reserved  upon 
the  face  of  the  bills,  in  consequence 
of  the  mistake  of  tlie  person  who 
drew  them ;  vide  also  Butcher  v. 
Churchill^  14  Ves.  567.  It  was  lately 
attempted  to  extend  tfie  doctrine  still 
further  to  promissory  notes  payable  on 
demand,  on  the  principle,  that  where 
there  is  a  written  undertaking  to  pay 


money  on  a  day  certain,  or  <m  demand, 
interest  shall  run  from  the  day  or  de- 
mand  without  a  contract,  (Lowndes  v. 
CoUfns,  17  Ves.  f7.)  but  this  was  re- 
fused, Ex  parte  Kock^  iVes.  &Bea. 
$4^.  S.  C.  nom.  Ex  parte  Cocks,  i 
Rose,  317.   Ex  parte  fViUiams,  ib.  399^ 

Separate  creditors  are  however  not 
entitled  to  interest,  until  the  joint 
creditors  arc  paid  twenty  shiliini>s  in 
the  pound.  Ex  parte  Ooordman,  l  Cox, 
«75.  Ex  parte  Clarke,  4  Ve8.r677. 
But  if  both  the  joint  and  separate 
creditors  are  paid  twenty  shillings 
in  the  pound,  a  partner  shall  not  be 
admitted  as  a  creditor  upon  the  part- 
nership, or  upon  the  individual  till  all 
interest  has  been  paid ;  for  it  is  as 
mnch  a  debt  as  the  capital,  Ex  parte 
Recce,  9  Ves.  588. 

As  to  not  allowing  interest  beyond 
tlic  penalty  of  a  bond,  vido  Tew  v. 
Earl  of  IVintcrton,  post,  489,  and  the 
cases  cited  in  the  note. 


Ex  parte 
Champior* 


The  Attorney-General  v.  Parnther  and  Others. 


[441  ] 


THE  information  stated,  that  by  a  decree  at  the  Rolls,  made  on  General  princi- 
the  10th  day  of  May,  1780^  by  the  late  Sir  Thomas  Serve//,  pies  on  cases  of 
it  was  (ittter  alia)  ordered,  that  i:5,000,  Bank  stock,  ,£4,000,  '"*^*'y- 
£A  per  cent,  consol.  annuities,  £3fiO0,  £3  per  cent,  consdl. 
Bimk  annuities,  i!3,000,  old  Soutli  Sea  annuities,   i*4,000,  re- 
duced  ^3  per  cent,  annuities,,  and  cf  1,000,  lottery  annuities,  the 
intei*est  of  width  was  given  Xp  FtOHfes  Barker,  then  a  feme  ccrvert, 
(by  the  will  of  her  failier  {Villiam  honey ^  dccca^fcd,)  for  her  life, 
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[  442  ] 


(or  Iter  separate  use,  should  be  transferred  to  the  Accountant-' 
Gewralf  and  the  interest  thereof  should  be  paid  to  the  said 
Frances  Darker^  during  her  life,  for  her  separate  use,  and  oo  her 
deatii,  all  parties  interested  were  to  be  at  liberty  to  apply. 

Frances  Barker^  by  power  of  attorney,  duly  executed  by  her, 
dated  14th  December^  1780,  authorised  and  impowered  John 
JiarkcTf  her  late  husband,  to  receive  the  dividends  then  due,  or 
which  should  become  due  on  these  funds. 

The  bill  further  slated,  that  before,  and  on  the  said  14th  day 
of  December f  1780,  the  said  Frances  Barker  was  of  unsound 
mind,  and  had  ever  since  continued  so,  and  was  kept  in  confine- 
ment, and  treated  as  such.  ThutJolm  Barker,  the  husband,  by 
virtue  of  the  letter  of  attorney,  received  tiie  dividends ;  that  he  was 
since  dead,  havmg  made  his  will,  and  appointed  the  defendants 
his  executors,  lliat  in  the  month  of  February,  a  commission 
of  lunacy  had  issued  to  commissioners,  to  inquire  as  to  the  lunacy 
of  FratKes  Barker,  and  upon  the  inquisition,  it  was  found  that 
she  was  a  lunatic,  and  that  she  did  not  enjoy  lucid  intervals,  and 
had  been  in  tliat  state  from  the  17th  day  of  December,  1789,  and 
that  the  defendants  Alexander  Aubert,  Arnold  Mello,  Dorothy 
Oli/mpia,  and  Henrietta  Aubert,  had  been  appointed  committees 
of  her  person  and  estate. 

The  prayer  was,  for  an  account  of  the  dividends  received  by  the 
hte  husband  by  virtue  of  such  letter  of  attorney. 

The  defendants  by  their  answer  admitted  that  they  knew  that  die 
said  Frances  Barker  had  been  occasionally,  before  the  execution 
of  the  power  of  attorney,  disordered  in  her  mind ;  but  tliat  she 
appeared  to  the  defendants  Aubert  and  Mello,  who  are  the  sub- 
scriUng  witnesses  thereto,  at  the  time  of  the  execution  thereof  to 
have  the  use  and  enjoyment  of  her  senses  and  mental  faculties 
sufficiently  strong  to  hilly  ^understand  and  comprehend  the  nature  of 
the  acts  she  then  did ;  and  that  before  she  executed  it  they  ex- 
plained tlie  nature  and  effect  of  it,  and  that  it  was  authorising  her 
husband  to  receive  the  dividends,  and  expressly  asked  her  if  she 
did  it  with  her  free  will  and  consent,  which  she  readily  answered 
she  did,  and  then  executed  the  letter  of  attorney* 

The  cause  coming  on  to  be  heard  before  Lord  Chancellor,  on 
the  27th  July,  1791,  his  Lordship  ordered  the  parties  to  proceed 
to  a  trial  at  law  on  the  issue,  *'  whether  Frafices  Barker  was  a 
lunatic  at  the  time  she  executed  the  letter  of  attorney,  and  that  the 
jury  should  indorse  on  the  postea  at  what  time  she  became  so.'' 

The  cause  came  on  to  be  tried  before  Lord  Kenyon,  and  a  full 
special  jury  on  the  14th  December,  when  a  great  deal  of  evidence 
was  given  in  support  of  the  plaiutiff*s  case,  by  the  persons  who 
attended  on  Mrs.  Barker,  to  prove  general  derangement,  though 
with  intervals  of  sense.  On  the  part  of  the  defendants  several 
witnesses  were  called,  particularly  Mr.  Aubert  and  Mr.  Mello, 
the  subscribing  witnesses,  wlio  spoke  to  her  being  perfectly  sound 

and 
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dhd  competeDt  at  the  time  of  the  exibution  of  the  iastrument; 
and  the  other  witnesses,  who  were  persona  in  the  habits  of  intimacy 
with  her,  spoke  to  her  having  frequent  intervak,  in  which  she  was 
perfectly  competent  to  doing  any  rational  act. 

The  jury,  without  any  hesitation,  found  a  verdict  for  the  defend- 
ants, and  declined  making  any  indorsement  on  the  record  but  the 
general  verdict. 

This  verdict  being  dissatisfactoiy  to  the  plaintiffs,  they  applied, 
6th  February^  1792,  to  the  Lord  Chancellor  for  a  new  trial,  who 
read  Lord  KenyorCs  report,  in  which  he  disapproved  of  the  verdict. 
The  application  was  supported  by  Mr.  Attomey-Generalj  Mr. 
Selwyn,  and  Mr.  Steele^  and  was  opposed  by  Mr.  SoUdtor^General, 
Mr.  Manffield,  Mr.  Erskine,  and  Mr.  HolliU.  The  argument 
turned  principally  on  the  special  circumstances  of  the  case,  and 
therefore,  though  demonstrative  of  the  most  splendid  abilities,  is 
not  here  reported ;  but  Lord  Chancellor's  judgment  lays  down 
such  general,  though  not  universal  rules  on  the  subject,  as  may  be 
highly  useful  in  their  application  to  particular  cases. 

Lord  Chancellor. — ^There  is  an  infinite,  nay,  almost  an  insure 
mountable  difficulty  in  laying  down  abstract  propositions  upon  a 
subject  which  depends  upon  such  a  variety  of  circumstances  as  the 
present  must  necessarily  do.  General  rules  are  easily  framed,  but 
the  application  of  them  creates  considerable  difficulty  in  all  cases 
in  which  the  rule  is  not  sufficiently  comprehensive  to  meet  each 
circumstance  which  may  enter  into  and  materially  affect  the  par-* 
ticular  case.  There  can  be  no  difficulty  in  saying,  that  if  a  mind 
be  possessed  of  itself,  and  that  at  the  period  of  time  such  mind 
acted,  ^at  it  ought  to  act  efficiently.  But  this  rule  goes  very  little 
way  towards  that  point  which  is  necessary  to  the  present  subject ; 
for  though  it  be  true  that  a  mind,  in  such  possession  of  itself 
ouj^t,  when  acting,  to  act  efficiently,  yet  it  is  extremely  difficult  to 
lay  down,  with  tolerable  precision,  the  rules  by  which  such  state  of 
mmd  can  be  tried.  The  course  of  procedure  for  the  purpose  of 
trying  the  state  of  any  party's  mind  allows  of  rules.  If  derange* 
ment  be  alledged,  it  is  clearly  incumbent  on  the  party  alledging  it 
to  prove  such  derangement :  if  such  derangement  be  proved,  or  be 
admitted  to  have  existed  at  any  particular  period,  but  a  lucid 
interval  be  alledged  to  have  prevailed  at  the  period  particularly 
referred  to,  then  Uie  burthen  of  proof  attaches  on  the  party  alledg* 
ing  such  lucid  interval,  who  must  shew  sanity  and  competence  at 
the  period  when  the  act  was  done,  and  to  which  the  lucid  interval 
refers ;  and  it  certainly  is  of  equal  importance  that  the  evidence  in 
support  of  the  allegation  of  a  lucid  interval,  after  derangement  at 
any  period  has  been  established,  should  be  as  strong  and  as  demon- 
strative of  such  fact  as  where  the  object  of  the  proof  is  to  establish 

Vol.  III.  D  D  derangement. 
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derangement.  Tiie  evidence  in  such  t  case,  applying  to  stated 
intervals,  ought  to  go  to  the  state  and  habit  of  the  person,  and  not  to 
the  accidental  interview  of  any  individual,  or  to  the  degree  of  self- 
possession  in  any  particular  act ;  for  from  an  act  with  reference  to 
certain  circumstances,  and  which  does  not  of  itself  mark  die  re- 
striction of  that  mind,  which  is  deemed  necessary,  in  general,  to 
the  disposition  and  management  of  afiairs,  it  were  certainly  ex- 
tremely dangerous  to  draw  a  conclusion  so  general,  as  that  the  party, 
who  had  confessedly  laboared  under  a  mental  derangement,  was 
capable  of  doing  acts  binding  on  himself  and  others. 

The  argument  urged  by  the  SoUciior^General^  that  after  the 
removal  of  the  disease,  when  the  morbid  affection  no  longer 
obscures  or  vitiates  the  judgment,  the  mind  will  labour  under  a 
langour  and  debility  which,  with  reference  to  its  former  aound  and 
unaffected  state,  might  render  its  exertion  and  decision^  ?ei7  uh 
equal  and  inferior,  carries  along^ with  it  weight;  for  I  agree  that 
the  inferiority  of  mind  would  in  itself  be  a  degree  of  evidence  to 
^  shew  that  the  disorder  was  not  rooted  out ;  the  convalescent  state 
would  incline  to  look  forward  to  the  removal  of  the  disorder,  bat 
would  not  of  itself  shew  that  the  disorder  was  removed.  It  might 
allow  of  the  party  doing  sound  and  discreet  acts ;  but  it  would  cer- 
tainly require  such  acts  to  be  watched  and  examined  with  jealousy: 
nothing  could  be  more  dangerous  than  to  try  the  state  of  the  mind 
by  individual  acts,  in  tliose  cases  in  which  the  disorder  is,  as  it  is 
most  frequently,  insanity  quoad  hoc ;  at  the  same  time,  though 
partial  insanity  does  frequently  prevail,  it  must  always  be  watched 
with  intinite  care,  and  it  seems  scarcely  possible  to  extract,  from 
any  particular  case  of  this  kind,  that  which  will  apply  to  any 
other. 

In  Coghlan  v*  Co^hlania),  the  judges  seem  to  have  bought 
that  there  was  a  clear  interval,  and  this  was  proved  by  persons  in  the 
habit  of  watching  the  patient :  such  persons  can  best  prove  whether 
the  derangement  had  entirely  ceased,  or  whether  there  was  a  perfect 
interval.  By  a  perfect  interval,  I  do  not  mean  a  cooler  moment, 
an  abatement  of  pain  or  violence,  or  of  a  higher  state  of  torture, 
a  mind  relieved  from  excessive  pressure ;  but  an  interval  in  which 
the  mind,  having  thrown  off  the  disease,  had  recovered  its  general 
habit. 

In  Greenwood  v.  Greenwood {b\  which  has  been  stated,  the  ques- 
tion turned  upon  this :  whether  a  mind  sound  to  general  purposes,  in 

the 


(a)  Tliis  case  is  cited  and  stated, 
1  Vhil.  Rep.  120. 

{b)  Lord  Eldon  has  given  the  follow- 
ing account  of  the  case  of  Mr.  Grven- 
^vuod.    He  was  bred  to  the  bar,  and 
•acted  as  Chairman  at  the  Quarter  Ses- 
sions, bat,  becomiag  diseased,  and  re- 


ceiving, in  a  fever,  a  drau^lit  fron 
the  hands  of  his  brother,  die  defirina 
taking  its  gronnd  then,  coonectcd  itself 
with  that  idea;  and  he  cOBsidcred  hii 
brother  as  havioff  given  him  ajMtioa 
with  a  view  to  mtroy  bim.  He  le- 
covered  in  all  other  respects :  bat  flnt 

mbtU 
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the  doing  of  a  particular  act,  being  inflaenced  by  a  fake  imi^tta- 
lion,  an  unreasonable  persuasion,  was  not  sufficient  to  avoid  such 
act.     A  question  of  so  great  extent  involves  serious  consideration. 

^  The  present  case,  hovirever,  is  free  from  all  difficulties  of  that 
kind,  for  there  is  clear  and  distinct  evidence  of  Elizabeth  Barker 
having,  at  one  period,  been  mentally  incompetent.  The  vroman 
who  attended  her  was  hired  to  attend,  and  did  attend  her  as  an 
insane  person,  the  medical  man  who  attended  her  prescribe  for 
her  as  such.  Nor  is  there  any  contradiction  in  the  evidence  in  this 
case ;  they  who  represent  her  as  having  talked  reasonably  about 
her  property  certainly  apprehended  that  such  short  effort  of  her 
mind  made  her  capable  of  disposing,  and  that  the  disposition  to 
faer  husband  was  proper ;  they  did  not  mean  to  circumvent  a,  weak 
mind :  but  I  think  they  scarcely  watched  die  means  with  sufficient 
attention  f  their  characters  are  not  impeached.  It  is,  however, 
8tt  agreed  point  that  she  was  once  undoubtedly  insane.  But  it  is 
iaid  that  this  particuhur  disease  (Jiirar  tUerimu)  ought  to  be  deemed 
•  bodily  disea^ ;  but  if  it  vrere,  and  the  effect  of  it  produced  this 
constant  habitual  derangement  of  mind,  it  comes  to  the  same  end. 
The  jury,  however,  would  not  act  upon  this.  The  evidence  does 
not  prove  it,  and  the  medicines  administered  were  not  applicable 
to  such  complaint. 

The  jury  were  to  try  this  question,  with  reference  to  the  effect 
of  an  instrument,  revocable  in  its  nature :  and  therefore  the  direc- 
tions, as  to  the  time,  were  necessary.    Nothing  can  more  circum- 
-  fltmtially  mark  an  habitual  derangement  than  the  conduct  of  the 
fcttsband  with  Mr.  Alchome.    It  is  impossible  to  overlook  what 
wasr  the  opinion  of  the  husband ;  therefore  it  comes  to  the  question 
of  a  person  habitually  deranged,  and  whether  there  was,  between 
die  paroxisms  of  the  disorder,  any  clear  decided  lucid  interval.     I 
'tiiinic  it  would  be  extremely  dangerous  to  all  property  to  say  this  in 
'  BDch  a  case. 

The  verdict  is  clearly  wrong  in  saying  she  waft  not  insane  at  all, 

S8  aU  the  witnesses  agree  that  she  wa^  habitually  insane;  but 
'mhetfaer  there  was  a  clear  lucid  interval  is  a  much  nicer  question  (a). 

'New  trial  granted  *. 

*  Upon  the  new  trial  at  GwldhaXL^  11th  JuZy,  the  jury  fonnd  a  verdict  for  the 

wUl.  11  Ves.  89.  There  it  a  similar 
account  of  this  case,  and  oi  other  sin* 
gular  instances  of  delusion  in  Lord 
l>*fcifi«*s  defence  of  Hatfield. 

(a)  Though  it  does  not  appear  very 
distinctly  in  the  present  report,  it  is 
well  known  that  Lord  Tkiriow  went 
80  far  as  to  say,  that  where  lunacy  is 
once  established  by  clear  erldence, 
the  party  ought  to  bv  restored  toaa 
perfect  «  state  of  mind  as  he  had  be- 
D  s  fortj 


179«. 


tbid  image  never  departed,  and 
that  idea  appeared  connected  with  the 
wUI,  by  which  be  disinherited  his 
brother.  Nevertheless,  it  was  consi- 
dared  so  necessary  to  have  some  pre- 
cise mle,  that  though  a  verdict  had 
been  obtained  in  the  Court  of  Common 
Pleas,  against  the  will,  the  judge 
stn>nglf  advised  the  jory,  on  a  second 
tvial,  10  fiad  the  other  way ;  and  tliey 
4kd  accordingly  find  in  favour  of  the 
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f4>re;  anil  that  should  be  proved  by 
CTideiice  as  clear  and  satisfactory. 
Lord  Eldon,  in  Exvarte  HolyUtndf  11 
Yes.  lly  dissented  nrom  that  proposi- 
tion,  and  be  then  (as  he  has  done  on 
other  occasions  within  the  remem- 
brance of  the  Editor),  suggested  the 
ease  of  the  strongest  mind  reduced  by 
the  delirinm  of  a  fever,  or  any  othev 
cause,  to  a  very  inferior  degree  of  c^i- 
pacity,  ''the  eonclnsion  b  not  just, 
that  as  that  person  is  not  what  he  had 
been,  that  therefore  he  should  not  be 
allowed  to  make  a  will.  There  are 
frequent  instances  of  men  restored  to 
a  state  of  rabid  inferior  to  what  they 
posseued  before,  yet  it  would  not  be 
rigiit  to  support  commissions  against 
them."  Another  part  of  the  doctrine 
liere  ettablidied  was  adopted  by  Sir 
3V.  Gnmij  in  HtUl  ▼«  Warrtn^  9  Ves. 
611.  and  by  Lord  Ertkine  in  Whiie  v. 
Wumm^  1$  Ves.  88,  m.  that  where 
general  bmaey  has  been  ettabUshed, 
the  proof  is  thrown  npoo  the  party 


alleging  a  lucid  intervaL  This  priae- 
pie  IS  thus  admirably  stated  by  Sir  W, 
If^ymte,  in  the  luminous  and  daborsfe 
judgment  delivered  by  him  in  the  esse 
of  Carturight  v.  Ckriwrighi^  iPbiL 
Rep.  100.  If  yon  can  establish  that 
tiie  parW  afflicted  babitnally  by  t 
malady  of  the  mind,  has  intemiBsioei, 
and  if  there  was  an  intermisaion  of  the 
disorder  at  the  time  of  the  act,  that 
being  proved  is  sufficient,  and  the  g^ 
neral  habitual  insanitjr  will  not  affect 
it;  but  the  effect  of  it  is  this,  it  inverts 
the  order  of  proof  and  of  presmnptioi, 
for,  until  proof  of  habitual  fauanstyis 
■lade,  the  presnmptioo  is,  that  the 
party,  like  all  human  creatvet^wasn- 
tlonu;  but  where  an  habitual  insanity 
in  the  mfaid  of  the  person  win  doa 
theactisestablishedv  th«re  tteperigr 
who  would  take  advantage  of  the  ftct 
of  an  interval  of  reason,  nrait  prove  it 
In  that  caee^  and  in  WIdie  ¥•  DHMt, 
•ame  book  84.  looid  iBfeemda  wen  «- 
tablisbed*. 
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Testator  left  re- 
sidue to  the  chU* 
dren  of  his  sisters, 
EUrella  and  RetH 
««;  £f<r^had 
chUdren,  Rtffna 
had  none,  and 
had  changed  her 
name,  and  was  a 
nun  professed, 
but  he  had  a 
third  sister,   Ri» 
beecOf  who  had 
children,  this  is 
not  sufficient  to 
aubstitnte  the 
name  ofRdncM 
for  Jtcyae* 


Del  Mare  v.  RsRsifLO. 

nPH£  bill  stated,  that  Jacob  Dd  Mare,  late  of  Ku^don  in 
-^  Jamaica f  made  his  wil^  I8tfa  October,  1785,  and  theieby 
gave  to  the  defendants,  and  other  persons  since  dec^ised,  ''  all  his 
government  seciurities  in  the  public  funds,  which  should  be  stand* 
ing  in  his  name  at  the  time  of  his  decease,  in  trust,  among  other 
things,  to  pay  the  residue  and  remainder  of  the  interest  and  divi- 
dends of  said  government  securities  unto  all  the  children  of  his 
sisters,  Estrdla  Del  Mare  Jalfon,  and  R^/na  Dd  Mare,  to  be 
equally  divided  among  them,  share  and  share  alike,  during  their 
lives,"  with  remainders  over,  among  them  and  their  issue ;  and  the 
testator  directed,  ''  that  in  case  the  survivor  of  his  said  sister's 
children  should  die  without  issue,  then  the  residue  and  remainder 
of  the  interest  and  dividends  of  the  said  government  securities,^  or 
stocks,  should  be  equally  paid  and  divided  among  the  wardens  of 
certain  synagogues  therein  mentioned,'^  upon  trusts  therein  set 
forth,  and  appointed  the  defendant,  and  the  other  trustees,  exe- 
cutors. 

The  testator  died  30th  September^  1789*  One  of  the  executors 
having  died  in  his  life*time,  the  defendant,  and  the  other  surviving 
executor,  proved  the  will ;  but  the  latter  also  dying,  the  defendant 
was  the  sole  surviving  executor. 

The  testator,  at  the  time  of  his  decease,  left  three  sisters,  w. 
Estrdla  Del  Mare  Jalfon,  wife  of  Zacharias  Jalfon,  of  L^kom, 
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in  liafyf  Maria  Hieronyma  (formerly  called  Rwna)  Del  Mare,         1798. 
who  bavbg  changed  her  religion  to  that  of  a  Koman  Catholic,  «^vw 

and  having  become  a  professed  nun  at  Genoa^  had  changed  her      ^*>*  JAamm 
mne  to  Maria  Hieronyma,  and  Rebecca  Del  Mare,  wife  of  Sa*       Rg ajii.i^. 
muel  Del  Mare  (uncle  to  the  testator),  and  who,  by  him,  was 
mother  of  the  plaintiffs. 

Esirella  Dei  Mare  Jalfon  had,  at  the  death  of  the  testator, 
aeven  citildren  (the  co-defendants)  all  of  whom,  except  one,  de- 
fendant Abraham  Jalfon,  were  abroad. 

Maria  Hieronyma  (formerly  Reyna)  Del  Mare,  never  was 
ntrried,  or  had  a  child. 

The  plaintiffs  argued,  by  the  bill,  that  being  a  nun  professed,  {  447  } 
A»  could  not  be  supposed  to  be  the  sister  for  whose  children  the 
tnstntor  meant  to  provide.  The  plaintiffs  thierefore  contended, 
dnit  the  name  Reyna  Del  Mare  was  inserted  by  mistake,  and 
contrary  to  the  intention  of  tlie  testator,  the  said  R^fna  never 
hnviog  had  a  child,  and  having  changed  that  name  for  that  of 
Maria  Hieronyma ;  nor  could  Reyna  Del  Mare  be  called  by  the 
name  DelMare^  unless  she  had  married  a  man  of  the  same  name, 
as  Rebecca  Del  Mare,  the  plaintiff's  mother,  had  done. 

The  plaintiffs  further  charged,  that  the  testator  always  corre« 
q>onded  amicably  with  their  father  and  mother,  but  that  he  never 
corresponded  with  Reyna  (otherwise  Maria  Hieronyma)  who  was 
to  be  considered  as  civilly  dead,  and  that  he  frequently  had  ex- 
pressed his  intention  of  providing  for  the  plaintiffs.  The  prayer 
of  their  bill  therefore  was,  to  be  decreed  to  be  respectivdy  enti- 
ded  to  an  equal  share  of  the  interest,  i^c.  of  the  said  residue,  with 
the  several  children  of  Esirella  del  Mare. 

The  only  material  defendant,  Abraham  Jalfon  (as  supporting 
the  interest  of  his  brothers  and  sisters)  by  his  answer,  put  in  issue 
the  question  of  the  insertion  <^  Reyna'a  name  by  mistake,  and 
claimed  the  residue  (unless  the  said  Reyna  had  a  child  or  children) 
to  belong  to  and  be  divisible  among  himself  and  the  other  children 
of  Estrdla  del  Mare  Jalfon. 

.    The  cause  came  on  to  be  heard  8d  February,  1 79^9  when 

Mr.  Solicitor'General,  and  Mr.  Fonblanque,  for  the  plaintiffs, 
contended — that  this  was  a  case  of  mere  mistake,  by  which  the 
testator  had  inserted  the  name  of  Reyna  instead  of  Rebecca.  That 
it  was  very  nearly  the  case  of  Bradwin  v.  Harpur,  Amb.  374 
where  the  testatrix  gave  by  mistake  one  moiety  XqAnn,  who  was 
dead  at  the  time,  and  the  Court  there  corrected  the  mistake.  It  was 
nlso  like  the  case  of  Parsons  v.  Parsons  (a),  April  1791,  where 
the  testator  gave  a  sum  of  money  to  secure  an  annuity  to  hi^ 
brother  Edward  Parsons^  and  after  his  death,  to  be  divided  among 
Ilia  children,    llie  testator  had  had  a  brother,  named  Edwar4f  but 

(«)  1  Ve9^jun.266..  y 

h$      ^ 
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179^.'        he  was  dead  at  the  time  of  making  the  will,  and  had  left  no  diiU; 
wvw  but  be  bad  a  brother,  named  Sarmd,  at  the  time  of  making  dui 

Del  Mars  will,  who  had  a  wife  and  children,  and  it  was  in  evidence  that,  the 
Rkbbllo.-  testotor  had  been  in  use  to  call  Samuel  by  the  name  of  Ned;  the 
L  448  ]  Court  decreed  in  favour  of  Samuel,  upon  the  ground  of  dear  mis* 
take.  Here  the  testator  could  not  mean  the  sister,  who,  wbilit 
she  was  a  Jewess,  was  called  Reyna.  She  had  diange4  her  name : 
her  legal  name  was  now  Maria  Hieronyma,  and  she  was  no  longer 
in  the  situation  (as  the  testator  knew)  to  have  children,  being  a 
nun  professed ;  he  thereupon  must  have  meant  Rebecca,  who  had 
a  family  to  provide  for.  In  this  case  parol  evidence  is  admissible. 
If  the  gift  had  been  to  Reyna  herself,  as  she  bad  changed  her 
name,  if  she  found  it  necessary  to  sue  here,  she  must  have  shewn 
that  she  was  the  person  who  had  been  called  by  the  name  of 
Reyna ;  and  if  she  could  be  put  to  evidence  to  prove  her  titles 
that  evidence  might  have  been  rebutted  by  any  other,  to  shew  th^ 
she  was  not  the  person  intended.  It  is  true,  the  Court  is  veiy 
delicate  as  to  the  admission  of  parol  evidence  to  explain  wills ; 
but  it  is  necessary  where  there  is  a  latent  ambiguity.  In  both  the 
cited  cases  parol  evidence  was-  admitted.  In  Vlrich  v.  Litchfield, 
2  Atk.  37£,  Lord  Hardwicke  said,  it  was  one  of  the  cases  proper 
for  parol  evidence,  where  there  has  been  a  mistake  in  a  duistian 
or  simame. 

hord  Chancellor,  during  the  argument,  expressed  great  doubt 
whether  parol  evidence  had  ever  b^n  admitted  to  this  exte^  He 
said  in  both  the  cases  there  were  articles  of  description  which 
pointed  out  the  persons  intended. 

His  Lordship  directed  the  evidence  to  be  read. 

The  only  deposition  read  was  that  of  the  defendant  RdeUo, 
who  swore  to  his  knowledge  of  the  defendants,  but  that  he  never 
knew  Reyna  del  Mare,  and  never  heard  that  such  a  persoD  existed, 
till  upon  the  death  of  the  testator,  when  application  was  made  tp 
him  on  her  behalf,  to  know  whether  she  was  entitled,  as  oqe  of 
his  sisters,  to  any  thing  under  his  will.  That  this  application  was 
made  to  him,  as  one  of  the  executors ;  that  he  afterwards  found, 
from  the  information  he  received  of  her  from  the  family,  that  she 
had  changed  her  religion  when  young,  and  also  her  name  to  that 
of  Maria  Hieronyma,  and  became  a  professed  nun  at  Genoa,  and 
was  never  married,  nor  had  any  child,  and  was  a  professed  nun  at 
the  time  the  testator  made  his  will,  and  had  been  so  for  a  great 
number  of  years;  that  he  believes  the  plaintiffs  to  be  the  children 
[  449  ]  of  Rebecca  Del  Mare,  and  that  Rebecca  was  the  sister  for  whose 
children  the  testator  meant  to  provide,  and  that  the  insertion  of  the 
name  Reyna  was  a  mistake,  and  that  testator  meant  to  have  in- 
serted Rebecca ;  and  as  the  reason  of  his  belief,  he  stated  several 
conversations  with  testator  as  to  his  will,  in  which  he  always  un- 
derstood tliat  the  nephews  and  nieces  which  testator  meant  were 

the 
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the  children  of  his  two  sbters  at  Leghorn^  and  never  heard  testator 
apeak  of  having  a  sister  at  Genoa ;  and  tliat  the  testator  corre- 
apooded  with  Samuel  Del  Mare,  the  father  of  plaintiffs^  and  also 
with  Esirella,  but  he  never  saw  any  letters  from  testator  to  Reyna 
or  Maria  Hieronyma,  or  any  correspondence  between  her  and 
testator^  though  he  is  in  possession  of  the  papers^  i^c,  of  testator. 
He  also  spoke  of  the  residence  of  the  other  defendants^  the  chil- 
dren of  Estrella  Jaifon,  with  their  father  and  mother^  at  Leghorn^ 

Mr.  Uoyd  and  Mr.  Finch^  for  the  defendants,  contended,  that 
in  this  case  the  parol  evidence  ought  not  to  have  been  read.  By. 
the  gift  to  the  children  of  the  testator's  sisters,  those  born  at  the 
death  of  the  testator  would  have  taken ;  and  if  Reyna  had  any 
children,  they  must  have  had  shares. 

.  The  case  of  Parsons  v.  Parsons  does  not  apply  to  the  present ; 
there  was,  in  that  case,  no  person  in  existence  of  the  name  of 
Edward  to  take,  but  it  was  in  evidence  that  the  testator  used  to 
call  Samuel  Ned.  The  only  cases  in  which  parol  evidence  ia 
read  are,  1st.  Where  it  is  given  to  persons  by  wrong  names, 
though  the  persons  who  are  intended  exist,  and  then  evidence 
ia  read  to  shew,  that  the  persons  claiming  were  intended.—' 
£dly.  Where  there  are  two  persons  of  the  same  name,  as  in  the 
case  put  in  Lord  Coke*3  Reports,  5  Co.  G8.  there  evidence  is  read 
to  point  out  which  was  the  person  intended.  Where  persons  are 
called  by  wrong  names  it  is  sufficient,  if  there  are  descriptions  to 
point  them  out.  This  was  the  case  in  Bradtiin  v.  Harpur;  there 
were  children,  and  grand-children,  to  whom  the  legacies  were  in- 
tended to  be  given :  Mr,  Jmbler  in  that  case  cited  Beaumont  v. 
Fell^  2  P.  W.  l41.  where  it  was  insisted,  there  was  no  such  person 
as  the  one  named,  upon  which  the  Master  of  the  Rolls  laid  great 
stress.  Now  here  there  is  a  description  of  a  person  who  could 
take.  In  Dozcsett  v.  Sweety  Amb.  175.  the  gift  was  to  the  son 
and  daughter  of  William  Wicker  \  he  had  four  sons,  and  one 
cbughter ;  it  was  contended,  the  eldest  son  was  meant  to  take,  and 
evidence  was  offered ;  but  Lord  Hardisncke  would  not  admit  it, 
amd  gave  the  whole  to  the  daughter. 

It  is  admitted  that  here  the  parol  evidence  would  be  in  contra- 
diction of  the  will.  In  the  case  oi  Brown  v.  Selwyn,  (Cas.  Temp. 
Talb.  240)  Lord  Talbot  refused  to  admit  the  evidence  of  the  in- 
structions being  different  from  the  will;  and  said  it  was  better  to 
suffer  a  partial  mischief  than  a  general  inconvenience. 

In  the  present  case  there  was  a  person  who  bore  tlie  descrip- 
tion, she  was  still  Reyna  Del  Mare ;  the  change  of  name  was 
only  an  addition,  which  those  ladies  always  take.  Slie  might  have 
sued  for  the  legacy  if  given  to  her ;  for  a  monk  or  nun  may  sue 
here  for  a  legacy  by  their  own  name ;  profession  is  no  disability. 
The  nun  might  be  released  from  her  vows,  marry,  and  have 
children. 

Mr. 


Ott 


1702^ 


Dbl  Marb 
r. 

RiBBLLO. 


[  450  ] 


410 


Casbs  Argued  anp  Detbbuinbp 


17M. 


Db&  Mabb 


I«i3 


Mr.  SoUcitor^General  io  reply. — ^Tbe  part  of  the  case  of  009- 
Mttt  V.  Sweet,  referred  to  in  the  note  of  Bradwin  v.  Hatpur,  is 
not  that  cited  by  Mr.  Lloyd:  it  is  the  former  part  of  the  case 
which  applies.  Here  if  R^/na  had  been  confirmed  by  the  name 
of  Mana,  and  had  sued  for  the  l^cy,  she  must  have  shewn,  by 
evidence,  that  her  name  had  been  Keyna,  and  that  evidence  might 
have  been  rebutted.    In  Panons  v.  Parsons  there  was  no  such 

Srson  as  Edward;  so  here  there  was  no  such  person  as  Rq^na 
el  Mare ;  there  is  therefore  a  latent  ambiguity,  as  there  appears 
to  be  no  iZeymi  till  the  evidence  shews  that  Maria  Hieroiywm 
had  been  called  Reyna. 

Lord  Chancellor  said  part  of  the  policy  of  ginng  persons  pro- 
fessed or  other  names  was  that  they  might  not  interpose  in  the 
world ;  but  any  argument  irom  a  child  being  baptised  by  one  name 
and  confirmed  by  another  would  not  apply  here. 

Here  the  testator  had  it  not  in  contemplation  whether  his  sisters 
had  children  or  not  at  the  time  of  making  bis  will. 

The  time  of  distribution  goes  but  a  very  little  way  toward 
discovering  the  intention  of  the  testator ;  it  would  be  doubtfiil  in 
such  a  case  whether  it  should  be  confined  to  the  time  of  the  death, 
or  whether  what  appeared  to  be  his  general  intent  could  not  be 
let  in. 

He  takes  no  notice  in  his  will  of  Reyna  being  confined  in  t 
monastery,  there  is  no  intimation  of  his  intention  of  excluding 
her,  which  there  probably  would  had  he  intended  it.  1  am  not 
sufficiently  satisfied  he  knew  of  Rebecca^s  family. 

The  cause  stood  over,  and,  on  a  subsequent  day,  Mr.  Solicitor' 
General,  on  the  part  of  the  plaintiffs,  applied  to  the  Court  for  t 
reference  to  the  Master,  for  the  purpose  of  an  enquiry  as  to  fiir- 
ther  evidence  in  supporl  of  the  testator^s  intent. 

Lord  Chancellor. — I  have  duly  considered  of  this  case,  and  am 
of  opinion  that  the  evidence  is  not  sufficient  to  induce  me  to  pre- 
sume that  the  testator  meant  his  sister  Rebecca  instead  of  Reyna; 
therefore  the  bill  must  be  dismissed  (a). 


(a)  So  in  Andrews  t.  Dobson,  1  Cox« 
4)5,  where  a  legacy  was  givco  to 
'*  James,  the  son  of  Thomas  A,"  and 
there  was  no  such  person,  the  Court 
woald  not  admit  parol  evidence  to 
ahew  that  it  was  meant  for  **  Thomas^ 
the  son  of  James  A-"  But  in  many 
cases  of  wrong  or  imperfect  descrip- 
tions of  legatees,  parol  evidence  lias 
been  admitted,  Hussey  ▼.  Berkley y  % 
Eden,  194.  Parsons  v.  Parsons ^  cit. 
^up.  Abbot  V.  Massie,  3Ves.  148. 
Siith  ▼.  Coney  t  6  Ves.  4S.  Careless  v. 
fffytUsSf  \  MeriT.  581.    That  a  bliak 


cannot  be  supplied  by  evidenee,  vide 
Hunt  ▼.  Horfy  ante,  Sll.  but  that  a 
blank  for  a  christian  name  may, 
Price  ¥.  Page^  4  Ves.  680.  A  great 
number  of  cases  upon  this  subject  are 
collected  in  the  editor's  notes  to  Sto 
phenson  ▼•  Heatkeote^  1  Eden,  38.  and 
Fonnereau  v.  Poyntz,  ante,  vol.  i.  47S. 
In  Fox  ▼.  CoUinSy  2  Eden,  107.  there 
were  two  specific  legatees  of  the  same 
name,  to  aneof  whom  the  residue  was 
bequeathed.  Ix>rd  Norihington  col- 
lected from  the  general  intent  appa- 
rent on  the  face  of  tbe  will,  withoat 

fV9l 
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Mtfol  evidence,  which  it  wai  intended 
wr.  That  an  inaccnrate  snperadded 
description  of  objects,  will  not  vitiate 
if  the^  are  in  other  respects  correctly 
described,   vide    Standen  t.  SiimtUnf 

5  Ves.  jon.  589.  affirmed  in  Doro.  Proc. 

6  Bro.  P.  C.  ed.  Toml.  193.  Kennett 
▼•  Ahbotty  4  Ves.  808.  Smith  t.  Camfh 
bHL  Coop.  Ch.  Rep.  i78.  nnless  there 
be  frand,  from  whence  it  may  be  pre- 
sumed that  if  known,  the  legacy  would 
not  have  been  given.  As  to  false  alle- 
jfatlons  and  snpeitMided  descriptlont 


of  property  in  a  devise,  or  In  a  grant, 
vide  Roe  v.  Femsu,  5  East,  64.  and 
the  several  cases  there  cited;  the  dis- 
tinction being,  tliatwhen  the  particnlar 
thing  is  once  sufficiently  ascertained, 
the  addition  of  a  fiilse  or  mistaken  aU 
legation,  will  not  frustrate  it,  but 
where  it  is  in  general  terms,  the  ad» 
dition  of  a  partienlar  drcunutanca 
will  operate  by  wav  of  restriction  and 
modification.  Vide  also  IVUUawu  v. 
UVUams,  ante,  vol.  ii.  87.  fVhUJUId  v. 
CiemmU,!  Meriv.40t. 
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Burt  v.  Bablow. 

"DLENCOIV  being  seised  of  real  and  possessed  of  personal  Bond  given  for 
"*-^  estate,  made  his  will,  dated  13th  October,  1774,  duly  attested  J^^^fdliw  *"S*. 
for  passing  real  property,  and  thereby,  after  directing  the  payment  rullued^to  beth« 
of  debts,  he  gave  and  devised  all  his  real  estates  to  his  wife  jinn  amount  of  a  re- 
Btencaw  (since  deceased)  and  her  assigns,  during  her  natural  life,  "^*'^  **^  *  P*^* 
remainder  to  bis  sister  Margaret  JBoyce (deceased)  for  life;  and  after  ^^^  ^^  ^^ 
ber  decease  he  directed  his  estate  to  be  divided  into  fourparts,  and  sum  is  mtocalco* 
devised  one  undivided  fourth  part  thereof  to  his  niece  Catherine  Burt,  J*J*^  Jh^hL^ 
Ae  plaintiff's  late  mother,  (deceased)  for  life,  remainder  to  trustees  considered  as  a 
to  preserve  contingent  remainders,  remainder  to  her  first  ^nd  other  security  only  for 
sons  in  tail  male,  with  remainders  over.    And  as  to,  for,  and  con-  ^i^'y  ^"  ^ 
ceming  the  residue  of  his  personal  estate,  the  testator  willed  that  ing^  distinct 
9n  inventory  should  be  taken  of  the  same  by  his  executors  and  evidence  of  the 
executrix,  and  exhibited  in  the  Ecclesiastical  Court,  and  he  gave  'niscalcalatUm^ 
liis  said  wife  Ann  Blencow  the  use,  but  not  the  property  of  his  said 
personal  estate  for  life,  remainder  to  his  sister  Marsarei  Boyce 
for  life,  and  after  her  decease,  he  gave  and  beaueatned  his  said 
personal  estate  imto  and  among  all  and  singular  his  nephews  and 
aieces,  namely,  James  Smith,  the  said  Catherine  Burt,  plaintiff's 
aaid  late  mother,  Elizabeth  fVillis,  and  Mary  Boyce,  equally  to 
be  divided  between  them,  share  and  share  aike,  at  their  respective 
ages  of  twenty-one  years;  and  testator  appointed  his  wife  and        [  45S  ] 
others  executors  and  executrix  of  his  said  will. 

Blencow  died  without  revoking  this  will,  and  the  widow  and  ex- 
ecutors proved  the  will,  possessed  assets,  and  paid  the  debts ;  and 
the  surplus  of  the  personal  estate  amounted  to  £1,140  only,  though 
it  was  supposed  at  the  testator's  death  that  there  would  be  a  surplus 
amounting  to  £2,140  at  least. 

jinn  Blencow  and  Margaret  Boyce  are  since  deceased. 

Catherine  Burt  had  two  children,  the  plaintiff  and  Elizabeth, 
iprbo  sonje  years  ago  intermarried  with  the  defendant  Burlaw ;  and 

Calhirine 
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1708.         Catherine  Buri  consideriog  that  the  plaintiff  would  be  entitled  at 
^^v«»^  her  death  (she  surviving  Jnn  Blencow  and  Margaret  Boyce)  to  a 

Buar  fourth  part  of  the  testator's  real  estate,  which  she  conceived  to  be 

Barlow.  nearly  eoual  to  one  fourth  of  the  personal  estate,  which  she  (Co-. 
therine  Burt)  would  be  entitled  to  on  the  death  of  the  said  jinn 
Blencow  and  Margaret  Boyce,  proposed  to  secure  to  said  tPHliam 
Barlow  the  fourth  part  of  the  said  personal  estate,  which  it  %rat 
supposed  would  amount  to  about  £600,  and  executed  a  bond,  by 
which  she  bound  herself  and  her  heirs,  Sfc.  in  the  penal  sum  of 
•£l,£00,  with  a  condition,  reciting  the  will  and  death  of  John  Bleth 
cow,  and  that  it  had  been  computed  the  proportionable  part  of  the 
residuum  of  his  personal  estate,  to  which  she  {Catherine  Burt) 
would  be  entitled,  on  the  decease  of  the  survivors  of  j4nn  Blencow 
and  Margaret  Boyce,  would  amount  to  the  sum  of  «£600 ;  and 
also  recitmg  that  the  said  Catherine  Burt  had  agreed  with  the  de- 
fendant Barlow,  who  had  married  Elizabeth  her  daughter,  that  in 
order  to  make  him  certain  of  receiving  a  proportionable  share  of 
the  estate  of  the  said  John  Blencow,  she  should  enter  into  a  bond 
to  pay  him  the  sum  of  £600  within  three  months  after  the  death  of 
the  survivors  of  them  the  said  Ann  Blencow^  Margaret  Boyce, 
and  Catherine  Burt:  the  condition  of  the  bond  was,  that  the  beirt, 
executors,  or  administrators  of  Catherine  Burt  should  pay  unto 
defendant  Barlow,  his  executors  or  administrators,  such  sum  of 
.£600. 

Catherine  Burt  survived  Ann  Blencow  and  Margaret  Boyce,  but 
died  11  th  May,  1782,  having  first  made  her  will,  and  appointed  the 
plaintiff  sole  executor,  and  thereby  (as  appeared  by  the  defendant's 
r  453  1  answer,)  after  taking  notice  of  said  bond,  gave  to  the  defendant 
the  said  sum  of  £600.  The  plaintiff  proved  the  will,  and  pos» 
sessed  himself  of  the  estate  and  effects,  and  among  other  things  of 
«£285,  being  the  whole  of  her  fourth  part  of  the  residue  of  the 
said  John  Blencow*^  personal  estate,  and,  upon  application  firom 
defendant  Barlow  to  pay  him  tfie  sum  of  £600,  secured  by  the 
bond,  informed  him  that  the  fourth  part  of  Blencow*^  estate 
amounted  only  to  such  sum  of  £285,  and  that  it  was  the  intentioa 
of  Catherine  Burt  only  to  secure  by  the  said  bond  payment  of  the 
amount  of  the  fourth  of  such  residue,  and  offered  to  pay  him  such 
sum ;  and  iipon  his  refusal,  offered  to  have  his,  plaintiJFs,  fourth, 
part  of  the  real  estate  (to  which  he  was  entitled  under  Blencow*9 
will,  as  tenant  in  tail,  and  of  which  he  had  suffered  a  recovery) 
valued,  and  to  have  the  value  thereof  added  to  the  said  sum  of 
£285,  and  then  to  divide  the  whole  produce  equally  between  them, 
which  the  defendant  Barlow  also  refused,  and  commenced  an  ac« 
tion,  in  the  Court  of  Kiug's  Bench,  against  plaintiff,  as  executor 
of  said  Catherine  Burt,  upon  the  bond ;  whereupon  the  plaintiff 
filed  the  present  bill,  charging  that  the  bond  was  only  given  in 
order  to  secme  such  sum  as  the  fourth  part  of  the  residue  of  the 
testator  John  Blencow's  personal  estate  should  produce ;  and  that 

such 
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Bdi  share  bad  produced  £2S5  ODly,  and  prating  that  the  con-         1702. 
idoD  of  the  bond  misht  be  rectifi^  and  made  according  to  the  ^^v^ 

itentioQ  of  said  Catherine  Burt,  and  defendant  Bartow  be  de-  ^^^^ 

reed  to  deliver  the  same  up  to  be  cancelled,  on  payment  of  £285,       bah^w. 
nd  in  the  mean  time  he  might  be  restrained  by  iiyunctioii  from 
rroceeding  in  the  action. 

The  defendant  put  in  an  answer,  by  which  he  insisted  that 
he  bond  was  given  to  secure  him  at  all  events  the  sum  of  £600 ; 
^t  aflmitted  it  was  understood  at  the  time  that  Catherine  Burt\ 
hare  of  the  residuary  estate  of  the  testator,  would  amount  to  that 
um. 

Mr.  Mitford. — ^This  bill  is  brought  to  have  the  sum  rectified, 
be  plaintiff  insisting  that  it  was  a  mistake  in  the  calculation  of 
be  testator's  property ;  and  being  a  voluntary  bond,  the  Court 
•light  to  admit  evidence  of  this  miscalculation,  and  rectify  it. 

This  instrument  must  be  made  conformable  to  the  intention  of 
he  parties.  There  is  express  evidence  of  the  instrument  itself, 
irhich,  upon  the  face  of  it,  in  fact,  gave  to  the  party  interested  L  ^^  J 
•  it  the  value  of  tlie  property  she  should  be  entitled  to.  It  was 
lot  a  liquidated  sum,  being  supposed  to  be  £600,  or  thereabouts* 
i  voluntary  instrument  executed  for  no  other  purpose  than  tliat 
t  securing  her  son  in  law's  share.  If  it  was  a  bond  for  valuable 
lOBsideration,  it  is  clear  that,  according  to  the  principles  of  for- 
ner  decisions^  this  evidence  ought  to  be  received,  and  die  mistake 
ectified :  It  has  been  so  held  in  cases  of  policies,  and  the  principle 
I  particularly  laid  down  and  acknowledged  by  Lord  Hardwicke  in 
Menklev.  The  Royal  Exchange  Assurance  Company,  1  Ves.  317. 
rbo  says  there  is  no  doubt  this  Court  will  relieve  against  mbtakes 
D  ^written  contracts,  as  well  as  against  fraud,  upon  proper  proof. 
four  Lordship  held  the  same  doctrine  in  Taylor  v.  Rudd,  25th  June, 
1785.  That  was  a  case  in  which  there  had  been  a  mistake  in  fact 
m  well  as  law,  obferving  that  such  a  mbtake  might  be  rectifi^  by 
mroi  evidence,  but  care  must  be  taken  to  establish  proof  of  the 
pistake,  which,  in  that  case,  was  not  done ;  this  is  in  nature  of 
n  instrument  for  the  purpose  of  the  parent's  securing  a  provision 
or  her  child.  The  obligor  had  no  other  object  in  view  than  to 
ecttre  to  her  son  in  law  this  proportionable  share.  The  evid^ice 
ve  have  to  offer  is,  that  the  plaintiff  has  absolutely  received  no 
nore  than  the  sum  of  £385,  as  the  whole  value  of  the  personal 
istate ;  and  therefore  it  ought  to  be  admitted,  and  the  mistake  in 
his  bond  rectified. 

Lord  Chancellor. ^-r-Yo^  have  no  distinct  evidence  of  the  mis" 
ake ;  had  the  party  acted  upon  the  idea  of  a  general  speculation, 
md  you  had  offered  evidence  to  shew  what  the  intention  of  the 
Mrty  was,  perhaps  such  a  bond  as  this  might  have  been  rectified. 

Supposing  it  had  turned  out  to  haye  been  m)re  imtpfid  Qjf  less  yw 

would 
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1799.         woald  also  have  claimed  that  surplus.    No  case  toachea  Ak 

v^vw  point:  it  is  not  like  that  of  the  son  being  deceived  in  the  pn>- 

BuRT  perty^  and  who  had  stated  to  his  mother  that  there  were  £^,000 

J.  J'*  IB  the  Bank^  and  she  had^  in  consequence  of  his  statementi 

secured  that  sum,  and  afterwards  it  appeared  that  there  was  no 

such  sum. 

Bill  diwiined  (a). 

(a)  See  the  cases  collected  in  the  Editor's  note  to  Rkk  ▼.  Jacfctm,  post, 
vol.  Iy.  519* 


r  455 1  *  Balwtk  v.  Johnsok. 

Exeqitofs  diyide  rpHIS  bill  prayed  that  the  defendant  Johruon  might  mmsfer  the 

tMtelo?k  m>o^  ^"™  ^^  «£500  four  per  cent,  annuities  into  the  names  of  him- 

perty,  but  lodge    self  and  the  plaintiffs,  or  such  other  person  as  the  Court  shoidd 

/  ^f^  ^^         think  proper,  that  the  same  might  be  secured,  so  as  to  answer  the 

iL  tfae^paymoit    ^^i^ui^  of  £90  to  Mary  Stone  during  her  life,  and  that  4ipon  her 

of  an  annoity;      death  the  plaintiffs,  as  executors  of  the  testator  James  Meyre,  who 

as  to  tlUs  thqr       was  joint  executor  in  the  will  and  codicil  of  J.  Harford,  might 

suid it slMUrar^  receive  and  enjoy  the  benefit  of  one  moiety  thereof.     It  slated, 

Vive  upon  the       that  the  testator,  J*  Harford,  by  his  will,  dated  7tb  September, 

d«ith  of  one  to     17879  after  devbing  all  his  real  estates  as  therein  mentioned,  gave 

*      •  to  Mary  Stone  an  annuity  of  jf  20  payable  out  of  his  personal  es- 

tate,  and  appointed  the  defendsmt  Johison  executor,   that  he 

added  a  codicil  thereto,  whereby  he  appointed  James  Mayre  joint 

executor  with  the  defendant  Johnson ;  that  upon  his  death  Johnson 

and  Mayre  proved  the  will  and  codicil,  and  possessed  die  testator^s 

assets,  and  that,  after  payment  of  the  testator's  debts  and  Iq^- 

cies,  there  remained  £500  four  per  cent.  Bank  annuitiea  still 

standing  in  the  testator's  name,  and  which  the  bill  charged  iras  set 

apart  to  answer  and  pay  the  said  annuity  of  j£20  to  Mary  Stom 

during  her  life,  and  the  dividends  and  interest  have  been  according* 

ly  paid  to  her.    That  the  testator  did  not  dispose  of  the  residue, 

and  that  consequently  the  two  executors  became  entitled  thereto 

equally,  share  and  share  alike,  and  particularly  to  the  sum  of 

£500  subject  to  the  annuity  of  £20 ;  that  Mary  Stone,  as  the  sole 

next  of  km,  had  executed^a  release  to  the  executors  Johnson  and 

Mavre. 

That  James  Mayre  is  deceased,  having  by  his  will  appointed 
the  plaintiffs  executors  thereof,  and  they,  as  his  representatives, 
claim  one  moiety  of  the  said  £500,  subject  to  the  payment  of  the 
annuity  for  the  life  of  Mary  Stone,  insisting  that  the  said  James 
Mayre  and  Johnson,  though  they  might  have  been  joint-tenants 
of  such  residue,  tiie  same  had  been  severed  by  the  said  James 
iMay re  nnd  Johnson,  for  that  the  defendant  Johnson  and  the  said 

James 
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James  Mayre  did  transfer  ^300  four  per  cent.  Bank  annuitie^^         1792* 
part  of  the  residue  of  the  testator's  personal  estate,  to  the  defend-  ^^v^i/ 

ant  Johnson^  and  the  like  sum,  other  part  of  such  residue,  to  the        Balwtic 
said  James  Mayre,  and  also  «£d50  East  India  annuities,  other  part       Johmsow; 
of  the  residue  of  the  testator's  personal  estate  to  the  defendant       r  456  V 
Johnson,  and  the  like  sum,  other  part  thereof  to  the  said  James 
Mayre;  and  therefore  that  the  said  James  Mayre  and  the  defend* 
ants  were  entided  to  the  said  £500  four  per  cent*  Bank  annuities^ 
as  tenants  in  common,  in  consequence  of  such  severance. 

Mr.  Solicitor-General, — ^This  joint-tenancj  has  been  severed  by 
the  transfer  of  several  parts  of  the  residue  of  the  defendant  JoAn- 
§OH  and  Mayre ;  being  distributed  in  equal  shares  between  the  ex- 
ecutors, who  likewise  joined  in  appropriating  this  sum  of  £500 
for  this  annuity  of  £4o  to  Mary  Stone.  Inese  circumstances 
dearly  amount  to  a  severance ;  and  the  plaintiffs  have  a  right  to 
have  this  fund  secured  for  his  benefit,  subject  to  the  annuity  of 
Mary  Stone. 

Lord  Chancellor.'-^Yon  come  to  divide  thb  sum  because  you 
have  divided  the  other  parts  of  the  residue.  There  is  nothing  in 
ity  I  must  dismiss  the  bill  with  costs. 

Mr.  Lloyd,  on  the  other  side. — As  to  the  severance  of  the 
whole  residue,  that  cannot  extend  to  this  £500  as  nothing  more 
was  done  than  to  let  it  continue  in  the  testator's  name  for  the 
payment  of  the  annuity:  where  two  joint-tenants  have  made  a 
division  of  some  part  of  the  property  that  act  cannot  make  any 
alteration  or  amount  to  a  severance  as  to  what  may  still  remain. 
WiUing  V.  Baine,  3  P.  W.  113.  there  the  Court  held  it  to  survive, 
except  as  to  what  had  been  actually  divided.  Frewen  v.  Relfe, 
(antei  vol.  ii.  p.  220.) 

Lord  Chancellor.'— It  seems  to  have  been  the  mutual  wish  of 
both  parties  to  run  the  hazard  of  survivorship  as  to  this  sum  of 
money. 

Mr.  Solidtor^GeneraL — ^The  difference  between  the  cases  cited 
and  this  is,  that  here  the  executors  did  actually  divide  all  they 
eovld  possibly  touch;  they  we^e  obliged  to  let  this  sum  remam  to 
answer  the  annuity ;  every  sixpence  capable  of  division  was  di- 
vided. There  is  a  clear  equity  to  sustain  the  bill,  if  it  b  for 
nothing  more  than  to  seciu^  this  annuity,  though  we  cannot  deny 
that  the  annuitant  is  not  a  Party,  4  Bro.  P.  C.  224(a).  is  a  strong  [  457  ] 
case  of  severance,  Cro.  £1.  S3.  1  Sdk.  158.  Tliis  £20  a  year 
is  a  charge  upon  the  whole  residue,  and  the  executors  leaving  this 

f «)  This  is  the  case  of  UaU  v.  Digby,  severance  was,  the  joint-tenants  haV« 
Ed.  Tomi.  ib.  677,  ^th«  ouiy  prooi  of     lag  let  out  a  vessel  to  freight. 

sum 
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sum  to  answer  the  aniraity  affords  a  strong  drcumstanca  of  inten- 
tion to  shew  they  did  not  mean  it  should  sunrife :  it  is  stated  io 
the  answer  that  this  sun  was  so  appropriated  by  then. 

Lord  Chancellor  was  then  inclined  to  direct  the  fund  to  be  paid 
into  Court,  and  that  the  annuity  should  be  paid  to  Mary  Sione, 
with  liberty  to  the  parties  to  apply  upon  her  death ;  bu^  after 
some  opposition  from  Mr.  Uoyd,  he  at  length  dismiieed  the  biU 
with  costs  (a). 


(4)  Tbe  qoeition  of  seYorance  was 
very  elaborately  discussed  by  Lord  £1- 
ilpii,  in  J«rfcfM  ▼.  Jaekmm^  9  Ves.  591, 
in  which  Us  Lsrdibip,  upon  an  appeal 
ftom  a  decree  at  theJftoUi,  7  Vca.  555, 
was  of  opinion,  tliat  tbongh  the  re- 
siduary legatees  took  as  joint-te« 
•ants  leasMiold  and  ftenonal  estate 
embariLcd  in  trade^  yet  tbat  apon  all 


the  ctrcamstaacesy  and  tbs  traane- 
tions  of  twelve  years,  a  severance  wai 
to  be  implied.  Vide  also  Anrfaf  v. 
BmrUMj  15  Ves.  S70.  For  the  caisi 
upon  toe  subject  of  execatoit  takiaf 
asjoint-teaantSy  videPeriktiw  v.Bqfa- 
I«ir7  ante,  tol.  i.  118.  and  Fretoai  t. 
IU^€^  ante,  vol.li.ffO.  WIMM^W^^ 
2MfiilySVe9.AtBea.7f. 


8«  C. 
lFe9.jun.fS6. 

Where  there  i9  a 
separate  conunis- 
slon  against  one 
of  tw5partners, 
the  assignees 
having  taken 
possession  of  the 
partnership  ef- 
fects, must  di- 
vide them  among 
the  jomt  credi- 
tors :  and  tlie 
separate  bond 
creditors  of  the 
other  partner 
cannot  claim  a 
moiety  of  the 
effects  until  after 
payment  of  the 
joint  creditors. 


Hanket  v.  Garbatt. 

TITOOLDltiDGE  and  Kellv  were  (Hartoers  in  ti^de,  and 
^^  failed  in  ITTTy  and  Kellymetk  resided  in  theDafifsA  ishod 
(df  St.  Thimast  a  commission  of  bankruptcy  wad  issvedy  dated 
10th  JvJy^  1777)  agaids^  fVooldrit^e,  by  the  description  of  Tho^ 
mas  fVooldrid^f  of  the  Cresc^ii,  London^  mei^hanti  in  partnership 
Wiih  Henry- Kelly f  late  of  the  same  place,  merchant:  Holland 
Pope  and  JohnrlawkinB  were  chosen  assignees.  Pope  <Ked  soon 
after,  and  Hawkins  became  insolvent  in  177d«  In  1780  tbe  de- 
fendants Garrati  and  Rowlatt  were  chosen  assignees,  and  received 
from  Pofi^  representatives  and  from  Hawkins  a  considerable  sum 
of  money  arising  from  the  jomt  property  of  Wooldridge  and 
Kelly. 

Afterwards  an  action  was  broi^ht  against  Kelly ^  00  which  he 
was  outlawed,  and  a  Joint  conmiission  was  issuea  against  both, 
(though  Kelly  was  abroad,  and  had  comnutted  no  act  of  bank- 
niptcy)  but  this  outlawry  was  afterwards  reversed,  and  die  com- 
mission superseded. 

The  assignees  having  in  their  hands  about  £3,000  or  £4,000; 
in  -^jpril  1784,  and  in  December  1787»  petitions  were  presented 
by  joint  creditors,  praying  for  a  dividend ;  in  consequence  of 
which,  and  an  order  for  that  purpose,  the  commissioners  ordered 
a  dividend  of  \s,  in  the  pound  to  be  paid  out  of  the  separate 
.effects  of  Wooldrid^Cj  and  out  of  a  moiety  of  the  joint  effects  of 
Wooldridge  said  Kelly -^  but  refused  to  divide  the  other  moie^ 

of 
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ef  the  joint  eflfects,  conceiving  that  the  jurisdiction  did  not  extend         1792. 
to  it.  ^^^ 

A  few  months  after,  the  assignees  having  received  between  Hankby 
J[2,000  and  ^3,000  more,  another  petition  was  presented  for  the  Garratt. 
purpose  of  obtaining  Lord  ChanceUor's  order  for  the  division  of 
the  whole,  which  came  on  to  be  heard  in  January  1 789,  when 
his  Lordship  being  of  opinion  that  he  could  not  make  such  order 
on  a  petition,  recommended  that  a  bill  should  be  filed,  and  dis- 
missed the  petition  (a). 

In  consequence  of  this  tlie  present  bill  was  filed  3 1st  January, 
1769,  and  after  several  delays  and  answers  put  in,  exceptions 
taken,  ^c.  final  answers  came  in  20th  January ^  179(^  by  which 
ibey  admitted  the  sums  come  to  their  hands,  but  with  respect  to 
the  uses  made  of  them  from  time  to  time,  which  was  particularly 
interrogated  to  in  the  bill)  Garratt  admitted  the  money  in  Iiis 
hands  had  been  lent  to  his  partners,  and  Aat  he  was  paid  interest 
for  it  at  five  per  eetU,  to  the  amount  of  <£695.  11$.  9^.  Rowlatt 
said  be  had  also  lent  the  money  he  received  to  his  partnership,  but 
had  been  paid  no  interest  for  it; 

After  the  original  bill  filed  Kelly  died,  leaving  his  ^ter  Mrs* 
iVooldridge,  the  widow  of  fVooldndge,  who  waa  also  dead)  his 
nearest  relation,  who  administered  to  him;  and  the  bill  being 
amended,  and  she  made  a  p&rty,  by  her  answer  claimed  the 
property  in  question,  as  hb  representative,  and  also  as  a  bond  cre- 
ditor. 

The  caose  coming  on  to  be  heard  in  Michaelmas  term,  1790, 

Mr.  Hardinge  for  the  plaintiffs. — ^There  are  two  questions : 
-    First,  Whether  the  assignees  can  compel  the  administratrix  to 
pay  the  joint  estate  to  them  i 

Second,  Whether  a  separate  bond  creditor  can  come  in  before 
the  joint  creditors  are  paid  i 

m  the  present  case  the  joint  estate  has  been  applied  by  the  as- 
signees for  their  own  benefit.  This  is  a  clear  ground  for  interest 
«t  the  usual  rate,  for  it  has  been  determined,  that  wherever  tru»- 
Cees  have  made  use  of  trust  money,  they  shall  pay  interest  for  it  at  [  459  ] 
'the  usual  rate,  without  reference  to  what  interest  they  have  ac- 
tually made :  and  the  delay  used  In  this  case  will  be  a  sufficient 
-reason  for  the  defendants  to  pay  the  costs. 

The  assignees  objected  to  any  dividend  beyond  the  moiety  of  the 
joint  effects ;  the  bill  prays  a  divbion  of  the  whole  fiind. 

Here  is  a  joint  fund  got  into  the  hands  of  separate  assignees; 
out  of  whose  hands  it  cannot  be  taken  but  by  the  joint  cre- 
ditors. 

(a)  Mr.  Cooke  notices  two  other  cases      to  be  filed.    Bnt  it  is  now  the  constant 
'In  which  this  was  refased  to  be  done      practice  to  order  this  arrangement  on 
npon  petltioo,  anda  bill  was  directed     petition,  Co.  B.  L.  7th  ed.  t56. 

Mrs. 
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1702*  ^^*  Wooldridge  claims  it  for  the  purpose  of  paying  Kelly's  se« 

parate  creditors;  so  that  it  is  a  questioo  between   the  joint  and 


fiAHKST        separate  creditors.    It  so  happens  that  one  of  the  separate  creditors 
9*  18  administratrix ;  but  the  only  effect  that  it  can  have  is  between 

OABKAfr.       jjg^  jij^j  jj,g  Other  specialty  separate  creditors. 

Then  it  is  Kelly,  by  his  administratrix,  claiming  against  the  joint 
creditors. 

What  is  a  partnership  i  Partners  are  joint-tenants  of  the  joint 
fund,  the  consequence  is,  that  one  can  retain  the  whole  fund ;  the 
one  has  no  claim  on  the  other  but  upon  the  settlement  of  ac- 
counts. Fox  V.  Hanbury,  Cowp.  44S0  Smith  v.  De  Syha, 
C9wp.  469* 

Suppose  Wooldridge  had  paid  the  joint  debts  out  of  the  fiind, 
Keliy  could  not  have  recovered  but  on  an  account. 

As  between  a  surviving  partner  and  the  representative  of  the  de- 
ceased partner,  the  sorvivor  at  law  has  the  whole  right,  though 
he  is  a  trustee :  but  he  acts  fairly  if  he  pays  all  the  joint  debts,  and 
pays  over  a  moiety  of  the  surplus. 

Here  the  assignees  are  tenants  in  common  of  one  moiety,  and 
by  diance,  they  have  the  other  moiety  in  their  possession,  but  thejr 
must  pay  it  to  the  joint  creditors,  as  appears  by  the  priiici|des  faud 
down  in  ^ei^  v.  Skip,  1  Ves.  £4£.  Tliere  is  no  case  in  the  boob 
in  point  vrith  this,  but  the  principle  is  laid  down  in  several  cases. 
In  Goss  V.  Dufremoy,  stated  1  Cooke's  Bankrupt  Law,  £89,  the 
partnership  debts  were  ordered  to  be  first  paid. 

Mr.  Solicitor^General  and  Mr.  Mantfield  (for  the  asiigneesi).— 
The  commission  was  to  all  intents  a  separate  commission,  but  joint 
debts  were  proved  under  it. 
[  46D  ]  KeUy*%  moiety  of  the  joint  fund  is  a  fund  not  to  be  distii- 

buted  under  the  bankruptcy.  If  Kelly  had  received  the  moiety, 
and  paid  separate  creditors  with  it,  the  payment  would  be 
good. 

There  is  a  real  difficulty,  in  this  case,  as  to  Kelly's  moiety  of 
the  fund.  The  assignees  have  distributed  the  moiety  among 
the  creditors,  but  did  not  think  themselves  entitled  to  distribute 
the  remaining  moiety  during  Kellj^s  life.  It  was  Kelly's  money 
in  their  hands,  and  he  could  not  have  made  them  pay  interest 
as  they  were  only  his  simple-contract  creditors.  They  were  per 
sons  not  interested  (being  not  even  creditors)  appointed  by  the 
creditors  to  get  in  the  fund,  and  have  kept  the  money  by  neces- 
sity ;  they  ought  not  therefore  to  pay  interest ;  and  as  the  suit 
was  made  necessary  by  the  doubts  entertained,  they  should  not 
pay  costs. 

^  Mr.  Graham  rising  on  behalf  of  Mrs.  Wooldridge,  the  admi- 
nistratrix, Lord  Chancellor  stopped  him,  saying  that  the  point 
would  be  reserved  to  hia^  whether  the  separate  creditors  weiie 

first 
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"St  to  be  |>aid  but  of  the  moiety  before  the  joint  creditors.    His  t792* 
ordsbip  8aid>  that  where  one  partner  is  solvent  and  the  other  <^v^ 

inkrupt,  the  assignees  can  do  no  justice  without  dividing  the  ^Mmdzr 

itkt  estate  among  the  joint  creditors ;  for  diejr  are  joint-tenants  OAtEAtf. 
r  the  wbole^  if  they  can  get  it  in. 

It  was  referred  to  the  Master  to  take  an  account  of  the  joint 
(tate  of  Wooldridge  and  Kelljfj  and  of  the  separate  estate  of 
^ooldridge,  come  to  the  hands  of  tlie  defendants  the  assignees, 
id  tp  the  hands  of  ttie  defendant  Susannah  Wooldridge,  as  admi- 
istratrix  of  Kelly,  and  to  inquire  whether  the  respective  partner- 
lips  of  tlie  defendants  Garratt  and  Rowlatt  had  paid  them  any 
ilerest  for  such  parts  of  the  estate  of  Wooldridge  and  Kelly  as 
ime  to  their  hand»,  and  that  they  should  be  charged  with  such 
iterest,  and  that  the  Master  should  compute  interest  at  four 
er  cent,  on  the  rest  of  the  money  which  came  to  their  hands  from 
le  time  of  their  receiving  the  same ;  and  the  Master  was  to  in- 
uire  what  creditors  had  sought  relief  under  Wooldridge*9  commis- 
on,  and  which  of  them  w*ere  joint  creditors,  and  whether  any 
f  the  joint  creditors  had  not  proved,  and  his  Lordship  declared, 
mt  ike  joint  creditors  of  Wooldridge  and  Kelly  were  to  be  consi^ 
ered  as  creditors  on  their  joint  estate,  and  that  the  assignees  [  46l  ] 
]Ould  pay  the  .£3,166. 145.  4d.  admitted  to  be  in  their  hands,  into 
le  Bank,  and  the  same  should  be  laid  out  in  trust  in  the  cause ; 
od  reserved  further  directions  till  the  Master  should  have  made 
is  report. 

Upon  the  d9th  November  the  Master  made  his  report,  and 
tiereby  certified  that  he  had  taken  the  accounts  as  directed ;  and 
liat  it  was  admitted  before  him,  that  there  had  come  to  the  hands 
>f  defendants  Garratt  and  Howlatt,  of  the  joint  estate  of  Wool- 
dridge and  Kelly  (including  a  sum  of  £450.  IBs.  5d.  arising  from 
be  separate  estate  of  Wooldridge  as  after  mentioned)  the  sum  of 
£6,764.  Is.  5d.  and  that  they  had  expended,  on  account  of  the 
>int  estate,  sums  amounting  to  £3,19i9.  Ids.  9d.  which  left  a  re- 
idue  in  their  hands  of  £3,564.  85.  3d. ;  and  that  it  was  admitted 
bere  had  come  to  their  hands  of  the  separate  estate  of  Wooldridge 
be  sum  of  ^450. 185.  5d.  which  made  part  of  the  money  received 
J  the  defendants  from  Pope  and  Hawkins,  the  former  assignees 
)f  Wooldridge,  and  which  had  been  divided  among  the  creditors 
rho  had  proved  under  Wooldridge^t  commission,  and  that  there 
res  not  any  thing  remaining  in  the  hands  of  the  defendants  Gar- 
ait  and  Rowlatt,  of  the  separate  estate  of  Wooldridge,  except  five 
Treasury  orders  of  «£100  each,  bearing  an  interest  of  £3.  105. 
fcr  annum,  taken  in  pursuance  of  the  acts  for  giving  relief  to 
4merican  sufferers,  to  Susannah  Wooldridge,  and  the  defendants 
jarratt  and  Rowlatt  jointly ;  and  that  the  defendant  Susannah 
»ad  not  in  her  possession  any  part  of  the  joint  or  separate  estate. 
ie  then  found  that  defendants  Giimrtt  and  Rowlatt  had,  on  the 
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179A.  J^th  MurcA,  I79I»  ptid  the  fum  of  £3,l66.  iGi.  4d.  itHto  tki 
^^\^  Btnk  (which  had  been  Uid  out  in  die  purchase  of  £Sg&97*  Iftt.  &L 
Havut  Bank  Uiree  per  cent,  annuities),  and  which  being  dedected  oatef 
Gamati;  ^  balance  m  their  hands,  the  same  was  reduced  to  i6397. 1  Is.  1  Id; 
and  it  was  admitted  before  the  Master,  that  the  partnership  ia 
which  the  defendant  Garratt  was  concerned  had  paid  him  interest 
for  such  part  of  the  joint  estate  of  tVooldridge  and  Kflfy  as  had 
cone  to  his  hands  £095.  10s.  Qd.  which  was  all  the  uitereft  mads 
by  defendadt  Garrait  of  the  joint  estate  at  the  time  of  paying  the 
money  into  die  Bank';  and  Uutt  the  defendant  jRov2alf  had  beta 
paid  from  the  copartnerdsp  in  which  he  was  concerned,  for  inte- 
rest on  such  past  of  the  joint  estate  as  had  oonae  to  his  hands, 
j£509«  19s.  lOd.  whidi  was  all  the  interest  made  by  him  at  tta 
[  462  ]  time  of  the  payalient  made  into  the  iBank;  and  he  certified  that 
he  had  computed  mtereat  on  |he  reomining  sum  of  ^397*  1  If.  lldL 
the  balance  in  the  hands  of  the  defendants  GarraH  and  lUmlM^ 
from  Ae  dd  of  March  to  the  29^  Nofoember,  and  die  aaaie 
amounted  to  £11.  14s.  ScL;  and  that  be  had,  m  the  ttnrd acfaedak 
to  his  report,  set  forth  an  acconnt  what  iomi  creditOTB  had  provel 
imder  nooUridgifB  commission,  and  the  som  proved  by  etAf 
and  the  dividend  paid  to  each,  and  that  one  person  ooIyiHia 
bad  not  before  proved^  Andrew  Ferrier,  had  come  in  before  Uai, 
and  pn>ved  a  joint  debt  of  ££fi.  19f •  Gd.  and  that  no  aoan  rf 
mon^  (except  the  dividends)  had  been  received  by  the  said  joiat 
creditors. 

The  cause  came  on  for  farther  directions  on  the  Mastoids  re- 
port, on  the  8th  February,  before  Mr.  Justice  Btdler,  sitting  kt 
the  Ijord  Chancellor,  when 

Mr.  Graham  shortly  argued,  on  the  part  of  Mrs.  Waoldridp, 
Aat  she  was  entitled  to  a  priority  with  respect  to  the  second  moietf 
of  the  joint  estate,  and  that  the  assignees  could  only  divide  cue 
moiety  among  the  joint  creditors;  but 

Mr.  Justice  Sutter  thought  the  assignees  must  administer  all 
the  joint  effects  in  payment  of  the  joint  creditors,  and  that  Mn. 
Wooldridge  bad  no  priority  against  them,  and  therefore  referred 
it  back  to  the  Master  to  tax  ul  parties  their  costs,  and  ordered 
the  £3,897.  125.  6d.  standing  in  the  name  of  the  Accountant- 
General  in  trust  in  the  cause  to  be  sold,  and  that  the  money  to 
arise  from  the  sale,  together  with  the  cash  in  the  Bank,  and  the 
interest  upon  the  £3,897.  12s.  6d.  until  the  sale,  should  be  paid 
to  the-defendants  Garratt  and  Rowlatt,  the  assignees,  who  were 
to  apply  the  same,  together  with  the  £1,408.  1 7s.  id.  reported 
due  from  them  in  payment,  first  of  the  costs,  and  then  to  divide 
the  residue  pari  passu  among  the  creditors  named  in  the  third 
schedule  to  the  Master's  report,  aqd  to  Andrem  Ftrrier,  a  cre- 
ditor 


ly  THB  Hiq«  CovaT  oi  Chanc^y. 

i^ho  had  proved  a  debt  before  the  Master ;  and  bj  consent 
i^eement  with  the  creditors,  it  was  ordered  Uiat  the  five 
itures  mentioned  in  the  report  to  be  in  the  hands  of  the  as- 
»y  should  be  delivered  up  to  the  defendant  Susannah  WooU 
t(a). 
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rbis  equity  had  been  establiflhed 
rery  early  case,  Eickardaon  v. 
f,  t  Vern.  «93.  Lord  Eldm^  in 
▼.  Gooimir^  11  Ves.  85.  allading 
leing  the  practice  in  bankruptcy » 
permit  execution  even  oy  a 
creditor,  but  to  distribute  the 
deots  even  in  the  absence  of  the 
t  nartner,  observed*  that  a 
HI  nad  often  occurred,  whether 
rate  creditor  taking  a  moiety  of 
ittels  in  execntioD,  may  caU  for 
e  of  tliat  cliattel  and  mvide  the 
;  or  wtiether  the  Court  would 
ipon  him  the  whole  account  of 
irtnersliip,  permitting  him  to 
ity  that  interest  which  the  part« 
I  debtor  would  have  been  enti* 
after  tiie  account  The  exten- 
ms  in  which  thb  doctrine  was 
«■&  by  the  Coiurt  of  Exchequer, 
or  V.  FieUtf  4  Ves.  397»  seems 
race  this  and  every  other  ones-, 
the  sort  which  may  arise.  It  is 
Mf  that,  whether  a  person  for 
le  consideration  sells  nis  interest 
lartnership  trade,  or  his  next  of 
meutors  take  it  upon  his  death, 
iditor  takes  it  m.  execution,  or 
gnees  under  a  commission,  the 
lakes  no  difference  -,  but  in  all 


those  cases  tiie  application  of  the  rule 
takes  place,  tiiat  the  party  coming  in 
the  right  of  the  partner,  comes  into 
nothing  more  than  an  Interest  in  the 
putnenhipi  iriilch  cannot  be  tangi* 
ble.  canbot  be  made  available,  or  be 
d^'uvered,  bat  under  an  account  be* 
tween  the  partnership  and  the  part* 
ner,  and  it  is  an  item  in  the  account^ 
that  enough  must  be  left  for  the  part- 
nership  debts.  In  Ptrker  ▼.  i'Mlor, 
and  Chaftmm  ▼•  KMpt,  S  B.&  P.  f88f 
S89.  it  vras  attempted,  on  the  anth»- 
ritv  of  that  case,  and  of  Eddie  ▼.  Da^ 
rioMMi,  Doutl.  650.  to  compel  plain* 
tiA  who  had  taken  partnership  goods 
in  execution,  to  enter  into  the  ac* 
connt  between  the  defendant  and  tbe 
other  partners,  before  th^  should 
have  the  fruits  of  the  execution  ;  and 
itwassaid,  that  tbe  Court  of  King'a 
Bench,  on  a  similar  application,  bad 
driven  a  plaintiff  to  consent :  but  the 
Court  of  Common  Pleas  refused  to  in- 
terfere with  the  assertion  of  the  fair 
cpnunon  law  right  See  upon  the  sub- 
ject of  joint  and  separate  estates.  Ex 
fwrte  Hodgmmy  ante,  vol.  it  5.  Ex 
p«r<eCAafli^ptM,  ante,  440.  Atdenomr. 
MaUbffg  post,  vol.  iv.  423, 


1798. 


V, 


(a)  Isaacs  v.  Humpage  and  Others. 

E  defendant  Humpage,  an  apothecary,  brought  an  action 
igainst  Rtmley  and  lio^ariht  as  executors  of  a  Mr.  Sharpe, 
led,  for  medicines  administered  to  and  attendance  upon  their 
Mr.  Hogarth,  one  of  the  executors^  defended  the  action, 
tppeared  by  counsel ;  Rowley  did  not  appear,  and  the  plain- 
law  recovered  a  Terdict^  with  £500  damages ;  the  plaintiff, 
mn  residuary  legatee  in  the  testator's  will,  filed  the  present 
gainst  Humpagef  Rowley,  and  Hogarth,  charging  that  tbe 
I'had  been  recovered  by  collusion  and  fraud  between  Hum* 
md  Rowley,  and  praying  to  be  let  in  to  try  the  merits  of  the 
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s.  c. 

1  rM.jun.4S7* 

Mr.  J.  BMUer, 
for  Lord  Chan. 

Affidavits  read, 
upon  an  applies* 
tion  for  an  m« 
junction  to  re* 
strain  execution 
on  a  verdict  at 
law  after  an* 
swer  put  in. 


(a)'Reg..Iib.  A,tr9l,f(iLi6t.nim..immcjr.H€§mniu 
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179^.         case^  and  for  an  injunction  to  restrain  further  proceedings  in  cmh 
wv«^  sequence  of  the  verdict.    The  answers  were  come  in. 

IlA4Ct 

riutepAoi  ^^'  Solicitor-Getieral  moved  for  an  injuncliony  and  stated  it 

as  a  gross  case  of  fraud  and  collusion,  by  which  alone  the  verdict 
could  have  been  obtained,  and  proposed  to  read  affidavits  to  prote 
bis  case. 

"Mr.  Richards  opposed  this,  insbting  that  there  vras  only  one 
case  in  which  affidavits  could  be  read  against  the  defendant's 
answer,  in  order  to  obtain  an  injunction ;  that  was  the  case  of 
waste,  and  to  shew  this  he  referred  to  the  case  of  Lady  Stathmon 
V.  BoweSf  (ante,  vol.  ii.  p.  88.)  The  answer  must  be  taken  piv 
hde  vki  to  be  true,  and  nothing  can  be  read  but  out  of  the  an- 
swer. 

Mr.  Solicitor-General,  Mr.  Mitford,  and  Mr.  Sianlty  on  dm 
part  of  the  plaintiff,  and  Mr.\Man^ld  on  the  part  of  Mr.  Ho- 
garth, contended  that  the  affidavits  ought  to  be  read;  that  this 
was  different  from  the  common  case  where  a  person  who  broiigiit 
an  action  atlaw  was  afterwards  made  a  defendant  in  equity ;  in  wludi 
.  case,  on  an  application  for  an  injunction  after  answer,  notbiog 
could  be  read  but  out  of  the  answer :  but,  in  this  case  a  firaud 
was  charged  between  Humpage  and  one  of  the  executors  to  defeat 
the  justice  of  the  case  under  the  form  of  a  legal  enquiry,  and  the 
trial  at  law  was  a  part  of  the  fraud  charged.  It  is  a  bill  by  the 
renduary  legatee,  complaining  of  a  fraud  in  die  executor,  bf 
which  his  residuary  fund  will  be  diminished ;  and  therefore  rather 
[  464  ]  resembles  the  case  of  waste,  in  which  the  afiidavits  have  been 
allowed  to  be  read.  They  cited  Mr.  Cor's  note  of  Strathmortf. 
Howes,  3  P.  W.  255  a.  (where  other  cases  are  cited,  in  which  the 
tame  thing  has  been  done)  to  shew  that  it  was  Lord  Keityon's  opi- 
nion that  they  ought  to  be  read,  and  that  he  would  have  ordered 
them  to  be  read  if  the  parties  bad  not  consented.  So  in  Chant- 
berlyne  v.  Dummer,  (ante,  vol.  i,  p.  166.)  the  affidavits  were  read; 
and  the  same  in  a  case  of  Charlton  v.  Pamther,  26th  March,  175$, 
relative  to  a  partnership.  Also  in  Robinson  v.  Lord  Byron,  (vol.  i. 
p.  588.)  where  the  bill  was  to  restrain  Lord  Byron  from  letting  a 
greater  quantity  of  water  than  usual  How  upon  a  mill,  affidavits 
were  read  against  the  answer.  Cole  v.  Gibbs,  3  P.  W.  285,  was 
the  case  of  a  P&tent  invention,  where  affidavits  were  read  against 
the  answer.  The  plamtiff,  in  the  present  case,  if  he  cannot  have 
an  injunction,  will  be  driven  to  charge  Rowley  with  a  devastavit. 
It  tnt  money  once  gets  into  the  hands  of  the  plaintiff  at  law, 
the  decree  hereafter,  in  favour  of  the  present  plaintiff,  may  be 
useless^ 

Mr.  Graham  and  Mr.  tUchards  for  the  defendants. — There  is 
nothing  in  this  case  to  take  it  out  of  the  geneial  rule.    The  onij 

casei 
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E»  where  aCBdavits  are  permitted  to  be  read  are  cases  of  waste, 
or  similar  cases  to  waste^  namely,  where  irreparable  injurj  would 
be  done  if  the  Court  did  not  interfere^  as  in  the  case  of  patent  in- 
▼entions.  In  the  case  of  waste  the  injunction  is  granted  on  proof 
of  title,  and  on  affidavit  of  waste ;  there  the  Court,  having  granted 
the  injunction  on  affidavits,  will,  upon  the  shewing  cause,  look 
back  to  the  affidavits  on  which  the  rule  was  granted,  but  will  it 
admit  of  affidavits  being  read  against  the  answer  ?  So  in  the  case 
upon  the  partnership,  the  suggestion  was  that  the  partner  was 
insolvent,  and  that  irreparable  damage  would  ensue  if  the  Court 
did  not  interfere.  This  is  an  action  by  Ilumpage  against  the  ex- 
lecutors  of  Sharpe.  Is  there  a  pretence,  that  if  a  verdict  should 
go  against  them,  there  will  be  irreparable  damage  i  It  does  not 
appear  that  they  are  insolvent.  Is  there  any  thiug  like  waste  i  If^ 
on  the  hearing  they  prove  the  collusion,  they  roust  bring  back  the 
money  that  has,  against  conscience,  been  recovered  at  law«  In 
the  cases  of  waste  and  patents  there  could  be  no  relief  if  the  in- 
junction did  not  go. 

Mr.  Justice  Bullet — ^The  objections  against  reading  the  affidavits 
are  not  entitled  to  any  favour,  it  being  only  for  delay ;  whether 
the  question  is  tried  now  on  the  affidavits,  or  by  and  by,  at  the 
heanng  of  the  cause,  the  difference  is  only  the  chance  of  the 
plaintiffs  losing  the  money ;  but  if  in  the  common  case,  the  affi- 
da^ts  cannot  be  read,  they  must  not  in  this.  And  it  is  said,  that 
iii  the  common  case,  nothing  can  be  read  but  what  appears  on 
the  face  of  the  answer ;  but,  certainly  there  are  cases  where  that 
lule  does  not  prevail ;  waste  is  one  of  these,  and  the  ground  of 
the  exception  is,  that  an  irreparable  mischief  would  ensue,  and 
that  the  Court  will  prevent  that  irreparable  mischief  by  its  inter- 
position. The  present  case  is  very  like  that.  Here  is  a  demand 
of  the  specific  thing — the  assets  of  the  testator.  That  is  •a  differ- 
ence between  courts  of  law  and  of  equity ;  courts  of  law  only 
Wect  the  person  of  the  defendant,  courts  of  equity  bind  the  assets 
tliemselves*  The  plaintiff  here  says,  the  defendants  are  by  collu- 
IJSon  wasting  the  assets  of  their  testator,  to  which  he  is  entitled. 
That  brings  it  within  the  case  of  waste.  So  in  the  case  of  pa- 
tents, it  will  not  remain  the  same  at  thjs  trial.  It  is  a  reason  for 
'going  out  of  the  common  course,  because  the  plaintiff  would  be 
fiiiured  by  the  exercise  of  the  right  in  the  mean  time.  In  (x)  Ro- 
itnson  v.  Lord  Byron  the  Court  granted  the  injunction  upon  the 
same  reason,  on  reading  affidavits.  But  another  reason  the  plain- 
tiff proceeds  upon  is  iraud ;  and  in  case  of  fraud  an  immediate 
interference  is .  necessary,  and  therefore  it  being  such  a  case,  the 
affidavits  must  be  read  (a) 

Upon 

(or)  Hohxnion  v.  Bjiron  was  a  tfae  of  vraste. 

ifC^\i}x^  been  ofilen  attempted  to      offrand,  but  ithas  been  soreneaterlly 
support  tkis  decision  on  the  ground      sbaken,  that  it  may  be  consiaeiol  as 

euUreW 


i7d«. 


'  Isaacs 
R^MPAas. 


[  465  1 
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•ItAACt 

o. 
PUMPA^S. 


Upon  reading  the  affidavits,  and  the;  making  oot  a  very 
case,  Mr.  Humpage,  the  plaintiff  at  law,  being  present,  comn.^ 
to  a  new  trial. 


entirely  over-ruled,  Lamew.  WiUioMHf 
6  Ves.  798.  Hanion  r.  Gardiner^  7 
Ves.  308.  Berkeliff  v.  BrpHer,  9  Ves. 
955.    Norway  v.  Ro¥fe,  19  Vet.  148. 

IninjuncUoiu  to  stay  proceedings 
at  law,  it  k  repngnant  to  the  whole 
eonrse  of  practice,  to  recelte  afiMa- 
vita  it  coDtradictiona  to  aiBertioBa  po- 
sitively made  by  the  answer.  Bat 
theConrt  hat  adndtted  affidavits  to 
f>e  read  In  tnpport  of  aRefationt  made 
by  the  bill,  where  these  allegatioas  re- 
lated to  acts  of  the  part^et,  and  the 
defendant  by  hit  antweri  neither  ad« 


mitted  nor  dented  the  tmth  sf  thai, 
Morgan  v.  Goode,  SMerir.  10.  So 
letters  tet  forth  by  Ae  bm,  and  not 
admitted  by  the  answer,  were  perait- 
ted  to  be  verified  liy  afidaTii^  llvy 
gart  V.  HewUttf  1  Merir.  499.  and  m 
f%e  Att9nef'Qtmrair.  Ettkif  t  Price, 
48,  QDder  very  peenllar  liiiMlSBtii, 
an  affidavit  was  permitted  to  be  rsad, 
to  tnpply  certain  oniiatioiit  in  the  biD. 
At  to  amnltting  sffldavlts  in  eatei  tf 
watte,  in  eppetitfoa  to  the  aatwtr, 
vide  the  Editor^  note  UtLui§ainAf 
fsorc  V.  Bofoetf  cit  tpp. 


Mr.  J.  BsOtr, 
for  Lord  Chan. 

Tertalsr  leaves  a 
fwtiifss  In  tfiist 
for  foar,  with 
sarvivorthip. 
Two  die,  the 

SHTVlMd'tWli 

sJka0  JtirotM  at 
well  at  the  oHigi. 
aeltharet. 

[466] 


WoRLiDOB  Vf  Churchill  atul  Others, 

JP^DfVARD  WORLIDGE,  the  platntiTs  father,  aeiwd  of 
'^  estates  in  fee-simple,  and  possessed  of  personal  estate,  insde 
his  will,  dated  Iddi^t^^,  1778,  and  thereby  gave  untoifiory 
WorKd^e  an  annuity  of  ^150,  and  also  gaire  to  the  defmulsnti 
Churcmtl  and  others  all  his  real  est;^tes,  and  also  all  his  personal 
estate,  on  trust  to  sell  the  same,  ^nd  the  monies  arising  therefrom, 
after  payment  of  hh  debts,  and  retaining  so  mnch  as  should  be 
sufficient  to  purcliase  such  aimuity,  to  lay  out  the  same  in  goiremr 
ment  security,  m  their  liames,  tit  trusty  and  for  the  benefit  of 
Rosalba  Worlidge,  plaintiif,  Edward  fVorlidge,  William  WarBigt^ 
and  John  Worltdge,  to  bp  equally  divided  amongst  them  on  thar 
attaining  the  ages  of  tfioenty^ne  years ;  butif  any  of  them  should 
happen  to  die  before  attaining  such  age  of  twenty-one  years,  tha^ 
sticn  deceased  child!  s  share  to  gq  tq  the  surtivors  or  survivor  of  them; 
and  he  directed  the  said  firustees  to  apply  the  interest  of  such  tnU 
money,  during  their  minority,  for  and  towards  their  maintenants 
and  education;  but  if  the  interest  should  be  more  than  spfficijHit 
for  such  purpose,  then  he  directed  the  trustees  to  lay  out  the  sam^ 
for  the  said  children's  mutual  benefit ;  and  in  case  all  the  said  four 
{children  should  happen  to  (die  before  attaining  the  age  of  twen^- 
one  years,  and  leave  Mary  WorKdge  living,  then  he  directed  toe 
trustees  to  pay  her  the  interest  of  sticA  ^m^;7U>?uyfrom  timeto 
time  as  it  should  grow  due  ;  and  after  the  decease  of  all,  be  give 
^nd  bequeathed  the  said  trust  money  to  the  children  of  his  Isis 
^nde,  Mr.  Stephen  London,  to  be  equally  divided  among  them^ 
jhare  and  ghare  alike^  i^Hh  power  to  the  trustees  to  put  the  sons 
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spprentjcei  and  provide  apprentice  fees,   and  made  uie  trustees  1799*     ^  ' 

executors.  ^*'*^^, 

Testator  made  two  codicils  immaterial   to  the  present  ques-       Worliimi 

John,  one  of  tbe  children,  died  in  the  life-time  of  the  tes* 
(ator. 

William  Amguiius  (in  the  will  called  JVilliam)  died  in  February 
-1785,  a!h  infiant  aged  about  seventeen,  intestate  and  without  issue, 
and  the  defendant  Toumshendy  having  obtained  letters  of  adminis- 
tration, was  his  personal  representative. 

Rosalba  died  in  July  1786,  an  infant  about  eighteen,  but  made 
a  will  disposing  of  such  estate  and  effects,  of  what  nature,  S^c.  as 
•he  became  entitled  unto,  and  vested  in  her  in  consequence  of 
the  decease  of  her  late  brother  John  fVilHam  in  the  life-time  of 
ber  father,  and  after  the  decease  of  her  late  brother  fVilHam  Au^ 
guttus  Worlidse  by  virtue  of  the  will  of  said  Edward  fVorlidge, 
or  otherwise  nowsoever ;  ^*  and  also  her  estate  and  effects  what- 
soever which  she  might  be  possessed  of  or  entitled  unto,  and 
which  she  had  a  right  to  dispose  of,''  and  made  the  defendant  Por- 
ier  eiecutor  of  such  will. 

The  plaintiff  filed  his  bill  against  the  executors  for  an  account,       £  467  ] 
and  prayed  inter  alia,  that  the  representatives  of  WiUiam  Auguslm 
and  Roialba  might  set  fordi  their  claims. 

The  defendant  Townihend,  by  his  answer  submitted,  diat  he 
was  entitled,  as  representative  of  WiUiam  Augustus  Worlidge,  to 
auch  share  as  his  intestate  would  have  been  entitled  to. 

The  defendant  Porter^  as  executor  of  Rosalba,  insisted  that 
John  having  died  in  the  life  of  the  testator,  one  fourth  part  of  the 
money  arising  from  the  sale  of  testatoi^s  estates,  to  which  John 
would  have  been  entitled  had  he  survived  testator,  and  attained 
twei(ty-one  years  of  age,  upon  decease  of  testator,  accrued  to 
|riaintiff  and  said  Rosalba  and  William  Worlidge,  and  the  interest 
therein  became  vested  in  them  immediately  and  upon  the  decease 
of  William,  an  infant  under  twenty-one,  his  share  also  in  testator's 
estate  vested  immediately  in  plaintiff  and  Rosalba,  in  equal  pro- 
portions, and  therefore  claimed  the  same,  subject  to  the  trusts  of 
Ler  will. 

The  cause  coming  on  to  be  heard  (1 1th  February,  179^)  before 
Mr.  Justice  Bti//er,  sitting  for  Lord  Chancellor^ — Mr.  Solicitor^Ge^ 
ntral,  Mr.  Miiford, and  f/Lr.Richardsif or  the  plaintiffs)  argued,  that 
although  the  general  rule  had  been,  that  where  tliere  were  not  par^- 
ticular  words  used  for  tbe  purpose,  surviving  shares  would  not 
survive  again ;  but  that,  though  the  original  shares  should  go  over, 
those  which  accrued  by  survivorship  would  be  vested  interests  in 
Ae  children  dying,  and  transmissible  to  their  representatives ;  yet 
that  tbe  rule  bad  been  much  blamed  and  disapproved  of  by  tbe 
Court :  that  in  the  case  of  Pain  v.  Benson  and  Palmer,  3  Atk.  78, 
Lord  Hardwicke  had  availed  himself  of  the  particular  circumstances 

nf 
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179^.         of  the  case  to  determine  in  contradiction  to  the  rale.    That  the 

"•^^^^^  present  Lord  Chancel/or,  though  he  acknowledged  the  ezistence 

WoRuooB      Qf  ihe  rule,  expressed  bit  disapprobation  of  it  in*  the  case  Ex 

CiiujicuiLL.     jwir^e  West,  (ante,  vol.  i.  p.  575.)    There  it  was  a  gift  to  ji,  B, 

and  C.  of  £lflOQ  each  at  twenty-one,  not  a  gift  of  1^3,000  to  be 
divided  among  them ;  j1.  died,  and  then  B.  died ;  the  question  was, 
whether  the  part  of  uf  .'s  legacy,  which  had  survived  to  B.  should 
survive  again  to  C  or  only  B/s  original  share  so  survived.  Mr.  Ma* 
[  468  ]  ^ocks  then  cited  the  case  of  Rudge  v.  Barker,  For.  l£4.  Lord 
Chancellor  thought  the  word  sAare  would  mean  all  the  party  took 
under  the  will,  and  would  take  in  the  survived  as  well  as  the  original 
share ;  but  did  not  care  to  overturn  the  decisions  sitting  in  bank- 
ruptcy, where  he  could  have  no  opportunity  of  reconsidering  bis 
opinion ;  at  the  same  time  saying,  that'  if  the  parties  would  bring 
it  before  him  in  a  more  solemn  way  be  would  give  it  more  coop 
sideration.  It  is  true  that  in  that  case  a  bill  was  filed,  and  set 
down  before  Lord  Kenyon,  who  decreed  that  the  surviving  share 
did  not  survive ;  but  that  was  because  he  did  not  see  sufficient  ia 
the  particular  will  before  the  Court  to  vary  from  the  general  rule. 
But  there  the  legacies  were  three  separate,  and  distinct  legadea^ 
and  the  words  were,  ''  in  case  any  of  them  should  die,"  not,  as  in 
this  case,  one  aggregate  sum  to  be  divided  among  three  persons  at 
twenty-one.  The  case  of  Pain  v.  Benson  shews  how  ready  Lord 
JSardtmcke  was  to  take  the  case  out  of  the  rule,  and  Lord  TkuT' 
low  approved  of  his  readiness  so  to  do,  though  he  did  not  think 
the  circumstances  of  the  case  furnished  such  a  distinction  upon  the 
will  before  the  Court.  There  can  be  very  little  doubt  as  to  the 
testator's  intention :  It  is  a  trust  by  sale  of  real  and  personal  estate 
to  constitute  an  aggregate  fund,  which  is  given,  in  the  entirety  to 
the  trustees,  and  it  is  not  to  receive  a  divisible  quality  till  the  le-' 
gatees  attain  twenty-one  years  of  age ;  and  if  any  of  then^  die 
before,  the  share  of  such  deceased  child  is  to  go  to  the  survivors, 
the  interest  is  to  be  applied  for  maintenance,  and  if  it  proved 
more  than  sufficient,  the  surplus  was  to  be  disposed  of  for  the 
benefit  of  all.  The  clause  giving  it  over  in  failure  of  all  the 
i^hildren  is  decisive  of  the  testator's  sense,  for  nothing  was  to  go 
over  unless  all  died ;  it  was  clear  therefore,  that  if  one  died,  he 
meant  the  others  to  take  the  whole,  and  that  if  all  but  one  died, 
.  the  whole  should  go  Xo  that  one  survivor.  Another  circumstance 
in  this  case  is,  that  one  of  the  children  died  in  the  life  of  the  tesr 
tator,  and  whjerever  a  legacy  is  given  to  persons  with  benefit  of 
survivorship  this  Court  has  considered  it  as  a  remainder.  The  old 
»  rule  seems  to  have  been  founded  on  the  case  of  fVoodzoard  v.  GlasS" 

prooke,  2  Vern.  388.  which  went  on  the  strictness  with  which  de- 
vises of  rea)  property  are  considered ;  but  even  there  if  there  had 
beien  additional  words,  that  if  all  had  died  it  should  go  to  ^.  they 
would  have  raised  a  different  construction.  But  what  furnishes 
^  distinction  m  tliis  e^se  is|  th^tio  almost  all  the  decided  cases  tlif 

legaci^ 
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legacies  were  distbct,  that  was  the  case  in  Perkins  v.  Mickkthwaiief 
1  P.  W.  274.  in  Rudge  v.  Barker,  Cas.  Temp.  Talb.  124.  in 
Barnes  v.  Ballard,  cited  3  Atk.  79.  and  Scoolding  v.  Green,  Pre. 
Ch.  37- 

Mr.  Sehoyn  and  Mr.  Jones  for  the  defendant  Porter,  the  c*- 
ecutor  of  Rosalba : — 

JRosalba  gave  all  that  accrued  to  her  by  survivorship  to  the  de* 
fendant  Porter;  she  claimed  one  third  of  the  share  of  John,  whc 
died   in  the  life-time  of  the  testator.     It  appears  by  Willing  v. 
Baine,  3  P.  VV.  lis,  that  his  legacy  was  vested;  in  that  case  two 
^ases  ai'e  cited  from  Vernon  that  prove  the  same  position. 

Mr.  Justice  Bailer. — No ;  John  could  take  no  share,  the  will 
must  stand  as  divided  among  three. 

Mr.  Selucyn  and  Mr.  J  ones. — If  she  could  not  claim  any  share  from 
John  she  claimed  one  half  of  the  share  of  William  with  the  plain- 
tiff. That  was  an  accumulated  share,  and,  according  to  the  cases, 
could  not  survive  over  again.  It  is  fully  decided  in  Perkins  y. 
Mickiethwaite  that,  in  these  cases,  the  surviving  portion  is  a 
vested  interest  in  the  surviving  child ;  and  in  this  case  tlierp  are  no 
words  tp  create  a  joint- tenancy.  It  is  the  well  known  practice  of 
skilful  conveyancers  to  introduce  words  to  make  such  interests  sur- 
vive again ;  which  shews  their  opinion,  that  without  such  express 
words,  they  would  not  do  so;  and  it  appears  from  the  case  in 
3  Atk.  that  the  survived  share  has  always  been  considered  as  being 
in  the  nature  of  a  new  legacy.  On  the  petition  Ex  parte  West, 
Lord  Thurlow,  though  he  was  sitting  in  bankruptcy,  gave  the 
subject  great  consideration,  and  determined  that  the  siirviv^ 
share  could  not  survive;  and  Lord  £e;?yo/i,  when  that  case  came 
Ibefore  him,  said  it  would  be  too  much  to  extend  the  words,  by 
mere  Conjecture,  beyond  the  common  meaning.  In  Ferguson  v. 
jpi/J5i6ar*,  7th  May,  1781,  Lord  Chancellor  had  decided  the  same 

thing. 

•  Ferguson  v.  Dunbar  andpthers,  7th  May,^i7Sl,  TVilHam  Dunbar  derised  %y 
plaintitf',  hU  executor,  so  much  of  his  personal  estate  as 'woald  purehase  an  an* 
noal  sum  of  ^^550,  which  he  gave  to  his  wife  for  her  life,  and  he  directed  the 
principal,  after  her  decease,  to  be  paid  to  his  children ;  that  is  to  say,  one  half 
to  his  son  Georgef  and  the  other  half  to  his  daughters  Etizabeth  and  Charlotte 
4M)naIly,  if  living  at  the  death  of  their  mother ;  and  if  any  of  them  should  die  in 
the  life-time  of  the  mother,  leaving  issue,  be  gave  that  share  to  the  issue  of  such 
xhild  or  children  equally,  at  the  age  of  twenty-one  years,  or  day  of  marriage  .* 
hviifany  <ifthem  akout^  die  b^ore  the  age  qf  twenty-mte  yearSy  ufithimt  ietue,  he 
gave  that  share  to  the  survirorsy  and  if  all  of  them  should  die  without  leaving 
children,  then  he  directed  the  imme  tp  fall  into  the  residue  of  his  personal  estate ; 
lie  gave  his  daughtem  ^B,000  each,  and  appointed  bis  son  residuary  legatee. 
Charlotte  married  Ridiard  MiteheU;  ajfterwaHs  the  mother  died :  and  Charlotte 
4died,  leaving  two  daughters  by  Richard  Mitchell,  who  were  defendants  to  the 
fl>in,  which  was  brought  by  the  executor  to  have  the  trusts  of  the  will  carried 
)iitD  executloo,  and  to  be  discharged  op  account  of  bis  f^^t  age.    After  the 

death 
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t79!l«         dung.    But  it  is  said  there  it  t  differenGe  between  this  CMe  «ri 

wv^  that  of  distinct  legacies.    We  never  heard  of  snch  a  distinctioB ;  if 

WoRuooB      there  be,  the  words  here  are  sach  as  to  make  the  legatees  teaaati 

.^'o..«       ^^  commoDy  which  makes  it  the  same  thing  as  if  they  were  Astiact 

legacies.     In  this  case  also  the  interest  is  appointed  to  be  applied 

to  the  maintenance  and  education  of  the  children,  that  cifcura- 

stance  vests  the  legacies,  Fonnereau  v.  Fonnerean,  S  Afk.  645.   As 

to  the  last  clause,  that  does  not  tr  vi  termini  apply  to  the  whole, 

but  to  the  last  unvested  share. 

Mr.  Justice  BuUer. — ^There  are  cases  in  which  the  Court  tub 
diat,  in  its  decisions,  it  has  not  followed  the  intent  of  testaton, 
as  in  the  case  where  freehold  property  is  given  to  die  devisee 
generally^  without  words  of  limitation,  the  Court  will  not  vary 
from  the  legal  rule ;  but  if  it  is  clear  the  testator  meant  to  give  die 
devisee  an  absolute  interest  the  Court  will  raise  a  fee. 

This  is  a  case  of  the  same  kind ;  the  Court  has  thought  itsdf 
bound  to  decide  according  to  the  rule  of  law,  dioogh  the  eon- 
stmction  was  amnst  the  intention  of  the  testator,  as  it  vraain  tke 
case  Ex  parte  West,  where  the  gift  was  of  a  distinct  legacy. 

It  is  nnpossible  to  express  a  greater  dislike  to  a  rule  tbao  Lord 
T^urhw  expressed  in  that  case ;  and  he  ended  with  an  intimation 
to  die  parties  to  bring  the  case  before  him  again.  He  was  of 
die  same  opinion  when  he  decided  Ferguson  y.  Dvnbar;  be  wis 
desirous  Jto  catoh  hold  of  the  circumstances  to  take  the  case  out  of 
die  rule. 
f  471  1  "^^  language  that  has  been  used  on  these  subjects,  is  not  eaiy 

to  account  for ;  in  Rudsev.  Barker,  it  is  said  by  die  Matter  of  tie 
Rolbp  that,  whatever  me  intention  of  the  testator  might  be,  the 
Court  must  judge  on  the  words  of  the  will.  That  expression  is 
not  accurate ;  the  Court  must  go  upon  the  words  of  the  will,  lo 
^scover  the  testator's  intention ;  but,  if  the  intention  is  appaidity 
it  must  be  pursued. 

The  (fistinction  as  to  their  being  distinct  legacies,  is  radier  s 
nice  one,  but  not  so  nice  as  not  to  be  regutled ;  in  Rudge  v. 
Barker,  it  b  said,  ''  had  they  not  been  distinct  legatees,  it  might 
have  been  another  question  ;**  that  shews  the  rule  was  not  thou^t 
$0  apply  to  an  aggregate  fund. 

If  this  were  res  nova,  and  there  was  a  limitation  to  *'  surfivon 
#nd  survivor,"  no  one  could  collect  the  intent  to  be  otherwise  tfaaa 

deatk.of  C&flrM<«,  EliMtAethiUd  wf^iirtgemtdwUho^Une.  The  qecstioa  wn, 
whetlier  the  chUdrcs  of  CkmrkHi  were  entitlsd  to  toy  part  of  Ikt  iliam  of  fliif- 

i>f4  CtaMi0af  sokl,  IliU  was  one  of  tlKiM  ciset  ia  wbteh  ke  Ihi4  tfie  wwdfie^ 
jtiiui  to  see  that  what  was  mott  probably  tho  testator's  intention  ooald  not  be  cs* 
eeuted  ^r  wane  oi  his  having  been  properly  advised  and  having  saffciaat^ei- 
phiined  himself;  that  he  thooghttho  testator  meant  the  chUdrea  shonld  take  the 
share  which  would  have  accnied  to  the  parent  if  living ;  bat  not  havkuf  said  sst 
bvt  limited  sach  share  to  Uie  survivors  or  sarviYor,  &  most  declara  $ssvf^  as 
the  onlv  snrviviof  dMd,  entitled  to  the  whole  of  iiltM6clA*s  share ;  and  deeiecd 
accordingly. 

diat 


IV  tKi  High  Court  op  Cmamcbiiy.  471 

dMt  the  sunrivor  should  take  die  whole:  but  if  the  case  had  rested  17g8. 

^bere,  I  should  have  thought  itibfiicult  to  get  over  the  objeo*  n^v<^ 

jtiODS.  WOHUDO« 

But  the  strone  part  of  the  present  case  is,  the  testator's  inteiH     ^ A'„,„ 

tioii  to  keep  it  as  an  aggregate  fund.  Jrle  has  made  use,  m  two 
different  parts  of  the  will,  of  the  words  trust  money ;  that  express 
«ion  does  not  apply  to  the  share  of  each  child,  but  to  the  whols 
fund  io  the  trustee's  hands,  iuid  takes  in  the  whole  fund,  that  is  to 
be  distributed  under  the  vrill.  The  second  place  where  he  uses  the 
expression,  trust  money f  is  in  the  gift  over  to  the  children  of  his 
sincle  London ;  and  thiough  the  expressions  the  whole,  or  all,  are 
0oi  used,  the  words  trust  money  are  tantamount  to  them.  The 
plaintiff  therefore  is  entitled  to  the  wliole  fund. 

And  all  parties  must  have  their  costs  paid  out  of  it  (a). 

(a)  See  a  cnrioiM  question  apontbii      A54;  Tide  also  JSr  pmU  Witi^  w0ti, 
pn^ttt,  y^ndtrguchi  V.  Btake,  2  Yes.      viol. ).  375. 


Mat  1^.  Wooo^  Roiii, 

t3d  Fik. 
4^HE  testator  gaiw,  by  his  will,  as  follows,  ^  I  gs«^  to  my  Alencyto 
-■•    daughters  Mary  mi  Margaret,  the  sum  of  £3,000,  5  per  f^^i^^!!^ 
/cent.  Navy  Annuities,,  apd  jail  the  dividends  and  proceeds  arising  ^^^^  u^ 
^€;refirom,  to  be  equally  divided  between  them,  and  all  my  estate  wkem  ik§gmrrke 
pt  St.  Osyth,  to  be  equally  divided  Jbeiween  them,  when  they  shall  ^  ^^.'^'^JJd ' 
Arrive  at  twenty^our  years  of  agjt,  and  I  give  to  my  sons  Richard  JSSiHteiy,  ladT' 
^nd  John,  all  the  residue  and  cemainder  of  $ny  property  and  estate,  only  the  time  o^ 
bond  debts,  mortgages,  annuities,  tfc.  io  be  inutually  and  equally  P*y>^t  P<*^* 
Mioyed  by  them  5^  and  he  appointed  JR.  Sterling,-- — Talman,  and  ^"f  472  1 
JnomoM  Wood,  executors  of  his  will.  .L    ^   •# 

One  of  testator^s   datoghters  married  the  plaintiff  May,  waii 
4i€d,  after  she  attained  twenty-one,  but  before  she  arrived  at  twe&p 
.  jly-four  years  of  age,  the  period  mentioned  in  the  above  clause. 

The  bill  was  filed  by  the  phintiff,  itf^,  agasnst  JThamas  Wood, 
4he  surviving  executor,  and  other  parties  midmiry  legatees,  in- 
sisting, that  a  moiety  of  the  said  ;gd,000  vnws  ia  vested  legacy,  aw) 
|hat,  notwithstanding,  his  wife  bad  died  under  twenty-four  yeary 
pf  age,  it  Mras  transmissible  to  him^  as  her  representative. 

Master  of  the  Rolls. — ^The  question  arises  upon  Uie  clause  h^ 
fihe  testator  a  will,  containing  the  gift  of  the  «f  5,000,  Navy  Annuir 
lies,  to  his  daughters,  Mary  and  Margaret*  I  must  confess,  thai 
I  have  never  entertained  a  .doubt,  as  to  the  point,  conceivii^  it  tp 
*  be  perfectly  settled  in  respect  to  principle,  as  well  as  oonstrnctioo ; 
^"^^  only  ij^fsoa  fpf  defeiiiiy  my  ^jui%meiit,  was  ^  Ibe  purj^oae 
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iTtW*         of  looking  into  the  case  of  Love  v.  V Estrange,   3  Bro.P.  C. 

^J^^  337.  cited  iu  Monkhouse  v.  Holmes  (ante,  vol.  i.  208.  which  cook 

vt^   "       prebends  all  the  authorities  upon  diis  point,  as  to  pecuniary  lega^ 
Wood.         cies,)  which  is  ad? erted  to  by  Lord  Laughbarot^hy  as  having  been 
determined,  upon  the  ground  of  its  •being  a  residue.     One  does 
sot  know,  upon  ground  the  judgment  of  the  Lords  might  be 
founded,  but  upon  the  statement  of  the  case,  it  does  not  seem  to 
warrant  that  observation ;  it  not  being,  as  I  can  'discover,  ansistpd 
upon  by  counsel  on  either  side,  in  the  case  stated  by  them.    So 
that  it  may  be  considered,  as  a  determination  upon  a  general  pccu* 
aiary  legacy,  and  to  fall  within  the  reasoning  of  the  authorities 
npon  this  subject.    It  has  been  contended,  upon  the  part  of  the 
plaintiffs,  that,  according  to  the  rule  established  in  all  former  cases, 
this  legacy  must  b^  considered  as  vesting  tn  prasemti;  and  the 
period  of  twenty-four  years  annexed  to  it,  is  not  a  condition,  but 
the  riffle  when  the  party  should  be  put  into  complete  possession. 
L  ^«  ^  J       All  the  cases  establish  this  principle,  that  where  the  time  is  men- 
tioned, as  referring  to  the  legacy  itself,  unless  it  appears  to  have 
been  fixed  by  die  testator  as  absolutely  necessary  to  have  arrived 
before  any  part  of  his  bounty  can  attach  to  the  legatee,  the  legacy 
attaches  immediately,  and  the  time  of  payment  is  merely  postponed, 
not  being  annexed  to  the  substance  of.  the  gift;  but  if  it  appws 
that  the  testator  intended  it,  as  a  condition  precedent  upon  which 
.'    Ibe  legacy  must  take  place,  then  if  such  condition  orcontin^eiicy 
does  not  happen,  the  gift  never  arises.     It  has,  therefore,  been 
insisted  by  the  defendant's  counsel,  that  the  word  when  must  be 
considered  as  synonymous  to  if;  it  is  universally  so,  where  the 
word  if  is  used,  as  denoting  a  condition  annexed,  and  therefore 
iu  such  a  case,  the  legacy  cannot  take  place.     Here  the  words  are^ 
to  be  equally  divided  when  they  shall  arrive  at  twenty-four  years 
of  age ;  the  latter  words  relate  to  the  whole  of  the  preceding  sen- 
•  :tence,  and  it  is  not  for  me  to  consider,  whether  the  words  <^  to  be 
eaually  divided"  make  any  difference,  and  I  do  decide  this  point 
without  auy  reference  to  those  words*    Atkins  v.  Hiccocks,  1  Atk. 
i500.  has  been  cited  upon  the  part  of  the  defendant ;  and,  from 
that  authority,  it  seems  clear,  that  if  it  bad  not  been  for  the  circun^ 
atance  of  its  being  payable  at  the  day  of  marriage  (but  at  any  other 
.  fime,)  Lord  Hardwicke  would  have  deemed  it,  merely  as  a  post- 
poning the  payment  of  the  legacy;  but  he  considered  the  period  of 
marriage  as  the  essetUial  requisite, .  and  the  very  consideration  for 
which  the  legacy  was  given ;  and  as-  that  time,  namely  the  day  of 
marriage,  never  arrived,  his  Lordship  held  it  could  not  take  effect. 
As  to  Onslow  v.  South,  Eq.  Ab.  295.  there  the  words  annexed  the 
time  to  the  substance  of  the  legacy,   being  at  twenty-one  i  and 
Jtherefore  the  gifts  never  arose  until  the  time  actually  arrived ;  and 
idieword  now  was  much  relied  upon;  but  surely  it  could  not  amount 
to  any  thing  more,  than  to  describe  the  identity  of  the  person.    It 
Jws  be§n  ai;gued,  for  the  de^ndsnt,  tb^t  the  testator  could  never  be 

said 


«■  to  the  .correctness  of  this  passage ;  dent,  ar6  to  be  aidded  BramJUId  ▼. 

observing  that  no  case  has  determmed  Crowiker^  1  N<  R.  313.  afterwards  af- 

that  the  word  when,  as  referred  to  a  tinned  in  the  Hoose  of  Lords,  Doe  r. 

period  of  life,  standing  by  itself,  and  Moore,  14  East,  ^01.    Doe  v.  Nowell, 

ttoqnaiiiied  by  any  words  or  circom-  l  M.&  S.  397«    In  one  of  those  case*' 

ataocea^  has  been  ever  held  to  denote  it  was  observed  by  Lord  EUenbarougkp 

merely  the  time  at  which  it  is  to  take  (14  East.  604.)  that  the  decisions  upon 

effect  in  possession,  but  standing  so  legacies  being  fbunded  In  a  great  mea<' 

unqoalified  and  uncontrolled,  it  is  a  sure  upon  the  dortrine  of  the  civil  law, 

word  of  omdition^  denoting  the  time  were  not  applicable  to  devises  of  real 

when  the  cift  is  to  take  effect  in  sub-  estates. 

ftance.    He  then  proceeded  to  com-  •  (h)  Lord  AU^mlef,  in  Bodk  ▼.  Boeihf 

pare  it  to  '^  if*'  of  which  the  general  4  Ves.  408«  alluding  to  thi^  passage  in 

meaning,    as  observed  by  Sir  Ja»nea  the  report,  observed,  '*  If  I  did  sav  w, 

Mamefield,  IN.  R.3f4.  implies  aeon-  I  spoke  with  too  much  latitude;  fori 

dition  precedent.    But  in  tliat  as  in  then  thought,  and  now  think,  there  is 

otlier  cases,   these  words  have   been  a  distinction,   though  in  that  case  it 

considered  as  controlled  by  the  general  made  no  difference."     The  cases  in 

intent    of  the  testator,  Branatrom  v.  which  the  distinction  bet  ween  a  residue 

ff'ilkiuson,  7  Ves.  4S1.  Lane  v.  Goudge,  and  a  particular  legacv  have  been  con* 

9  Ves.  3«5.  sidered,  a^e  collected  in  the  Editor's 

To  the  several  cases  upon  real  pro-  note    to  Monkhouae    v.  Holme,  ante, 

perty,  from  BorastotCecoMe^  3  Kep.  19.  vol.  i.  300. 

down  to  Goodtitle  v.  IVkitby,    1  Burr.  (c)  For  the  general  doctrine  upon 

tiiQ,  and  Doer. Lea,  3T.R. 41. which  this  subject,  vide  the  Editor's  note  to 

are  ail  collected  in  Feame,  C.  R.  941.  Dawson  v.  KilUt,  ante,  vol.  i.  1 19. 
01  srq.  in  whtch  words  apparently  im- 

Tlicrefore, 


Mat 

V, 


IN  THE  Hion  Court  or  CflAHCERt.  ^^ 

ttii  to  give  the  legacy,  until  the  time  achttlly  came  when  he  de-  179^. 

dares  that  the  gift  should  uke  place.  These  have  been  the  cases 
relied  upon :  and  it  has  been  also  contended^  that,  according  to  the 
true  construction  of  this  clause,  the  word  when  must  be  synonymous  W»69, 
to  iff  and  c6nsequently  that  the  legacy  has  never  vested.  Has  the 
Court  ever  adopted  such  a  construction?  On  the  contrary ,  all  the 
cases,  for  full  half  a  century,  upon  pecuniary  legacies,  have  [  474  } 
determined  that  word,  not  as  denotmg  a  condition  precedent,  bul  i 

only  marking  the  period  when  the  party  shall  have  the  full  beneiil 
of  the  gift,  except  something  appears  upon  the  face  of  the  will,  to 
abew  that  his  bounty  should  not  take  place  unless  the  time  actually 
arrived  ;  and  not  where  he  has  merely  used  the  word  when  for  the 
sole  purpose  of  postponing  the  time  of  payment  (a)»  Roden  v« 
Smith,  Amb.  588,  has  been  cited  for  the  plaintiff,  which  recog- 
bizes  the  general  principle  ;  but  there,  the  question  was,  as  to  the 
payment  of  the  legacy  to  the  legatee's  administrator,  whether  ha 
should  receive  it  immediately,  or  wait  till  it  would  have  been  pay- 
able to  the  party  himself.  The  Court  held  that  he  could  not  be  iu 
a  better  situation  than  the  legatee  himself.  As  to  Love  v.  UE^- 
irange,  which  I  have  before  adverted  to,  I  ^annot  approve  of  any 
distinction  between  a  residue  and  a  pecuniary  legacy  (b);  the 
word  irA^»  would  apply  equally  to  both  cases,  and  therefore  that 
ease  must  be  analogous  to  the  present.  A  very  strong  authority  haa 
also  been  cited,  as  to  the  constrnction  of  the  word  when  in  respect 
of  realty,  from  3  T.  R.  41.  where  Lord  Kenyon  construed  this 
word  in  the  same  manner  (c). 

r 

(a)  Sir  fT.  Grant,  in  Haneonv,  Gra*     portrngaeontingeDcyhaTebeenholden 
,  6  Ves.  t43,  expressed  his  doubt      not  to  amount  to  a  coitditlon  prece- 


474  CkiWM  Aucvmj}  AUD  DBTBBMlKEIir 

tf9B«  Therefore,  I  am  of  opioiooi  tbat^  accordkig  to  the  tme  ride  at 

^^v^  eonstnictioii,  tbii  woitl  cannot  be  otherwise  eonmderad,  thai  at 

^^^  denoting  the  period  of  pvfment,  and  must  not  be  deemed  at  a 

If  ^9^/        condition  precedeaty  upon  wrkich  a.  legacy  was  to  Teat,  bat  merely 

postponing  the  payment  of  thb  £3fiOO,  with  the  divideDdi  there- 

^oQ,  till  tweatjF-four:  and  declare  that  the  j^amtii^  as  theadmi' 

niftrator  of  bis  kte  wife,  is  entitled  to  a  moietj  of  Ae  £S/)0O 

5  per  •cent*  Navy  Annuities.     The  word  divulemdt  having  been 

added  by  the  testator,  puts  it  out  of  qaestioBy  whether  be  shall  td^a 

it,  now  orJkereqfierp  when  his  wife  would  hafe  arrived  at  twenty* 

four,  otherwise  Boden  ▼.  SwdA  must  have  guided  die  Coast  upea 

this  peiuty  and  I  could  not  have  said,  that  the  adminstiator  of  the 

%ife  should  have  been  put  into  a  better  situation  than  the  reaidutiy 

legatee,  bad  not  the  word  dividends  been  added ;  and  therefore 

bIm  declare  the  plaintiff  to  be  entitled  to  aE  dividends  due  thereoO|- 

Gosts  out  of  the  general  fimd. 


[475^ 
^tawau  Scott  i^.  NaaBiT. 


^^adfftfl  A  MOTION  waf  made,  toopentbe  biddbg  on  diesale  at  u 
^oni^ylMt  "^  lot  in  this  cause,  the  bidding  upon  which  bad  been  opened  be- 
epeasdapoaa  fore.  The  offer  of  advance  was  considerable,,  and  the  report  of 
^^^KllfeLTi?  ^  purchaser  had  not  been  confirmed.  Mr.Mitford  oppc^ed  the 
^  Matter^  le*  >notion,  on  the  ground,  that  it  was  unusual  to  open  a  bidding  a 
port  his  aot  beta  second  time,  but  Lord  Chancellor  did  not  conceive  that  to  be  aa 
coafiriied;  bat  objection,  as  he  saw  no  reason  why  it  should  not  be  opened  a 
MeDsd at sQ  eeomd  time  as  well  as  a  first;  and  granted  the  motion. 
lAaresafiraHi*  But  with  respect  to  another  lot,  although  this  was  the  first  ap- 
plication, and  die  sum  offered  coosiderabk  (a  seventh  part  of  the 
purchase  money)  but  the  Master's  report  of  the  purchaser  had 
been  confirmed,  his  Lordship  refused  the  motion  (a). 

(a)  Th«  doctrine  npon  this  tabject     Pridewx  v.  PrideeMx,  waSfi,  roL  U 
b  coUected  io  the  Editor*!  notes  to     p«  SS7«  / 

Gmoer  ▼•  GmveTf  %  Edoi,  d78,  and 


HoDOSOlt 


IN  THE  HlOK  COOET  a#  CHANCSirt  ^A 


Hodgson  v.  Dand.  ^  lincoUiii-fai 

A  MORTGAGE  was  made  jtut  brfore  a  bankniptcyi  in  which  (he  Bill  dlMnlued 
-^^  nominal  connderation  was  £9100,     Upon  a  bill  to  set  it  ^^  «*^  ^"^ 
aside  as  fraudulent,-  the  defendants  stated  in  their  answers,  and  theuiwer 
evidence  had  been  admitted  at  the  hearing  to  shew,  that  though 
the  nominal  consideration  was  net  the  real  one,  nor  any  money 
paid  at  the  time,  yet  the  mortgage  was  given  as  a  security  for  an 
old  bon&fde  debt 

Jjord  Chancellor  dismissed  tlie  bill  with  costs,  from  die  coming 
io  of  liie  answer;  saying  that,  althoi^h  the  plaintiff  might 'have 
good  reason  for  ^ling  the  bUl,  for  a  discovery;  when  he  Ind  that, 
and  found  it  a  good  defence^  be  ought  not  to  have  gone  on*     ; 


SroiREt  «.  HiaoiMs.  UMUMm 

,^^  HaU,td3r«r«ir, 

JDlLL'by  two  residuary  legatees  against  a  sorvirog  eiecntor.       M  mm/t  ngm 

reteedaguatt 

Mr.  Pemberion  moved  for  aneexeai  regno  against  John  Hig-  ^J^SuMe^ 
gjmi,  the  agent  of  ihe  pei^a  cSaiming  to  be  the  representative  of  cntoffrhavinf 
the  deceased  executor  *^^--*  H^ggf Its,  on  the  gvound  that  he  I***  *"|JJf  "?JI5?"* 
g«it  'into  his  possession  a  bond  from  one  Pahwr  to  the  deceased  ^^l^Mmity 
executor  for  300  and  odd  pounds,  which  was  the  security  for  the  for  a  retidorto 
HBsidoe ;  and  the  affidavit  «tated,  that  the  deceased  eiecutor  paid  ^bich  P^^' 
one  of  the  plaintiffs  r^lorly  the  interest,  as  his  share  of  the  ^^^^^*^^ 
residue.    No  personal  representative  of  the  deceased  executor 
was  before  the  Court,  there  being  a  contest  as  to  the  representa- 
tion, in  the  Bcclestas^oll  Ceuilt.    The  affidavit  stated  a  dedlanK 
tion  that  be  M^as  going  Kbroad. 

it  had  been  movdl  at  the  !RbIk,  *wheie  his^Honor  vnm  inclined 
to  grant  the  writ,  but  was  tft  ^a  loss  bow  to 'indorse  it,  as  Higg^n» 
coiddnot  properly  be  said'to  be  indtfbled'to  the  plaintiff. 

lard  Chancellor  said-^heir  aground  was  that  Hig^ns  was  in 
possession  of  a  valuable  bond,  which  was  the  security  for  ttvs 
plaintiff's  share  of  the  residue.  If  Palmer  the  obligor  was  the 
party,  he  would  be  indebted;  btft  it  was  difficult  to  say  Higgin9 
was.  That  if  he  had  possession  of  notes,  the  writ 'might  be  in- 
dorsed for  die  Value;  but  that  if  be  carried  ^wway  dra  bonds^  it 

would 


47» 


1792. 


Storby 

V. 
HlCK>IRff« 


Cases  AB«utD  akd  Ditbkmiiv«d 

would  not  destroy  the  ctebt,  but  the  plaintiffs  might  still  recorer. 
The  bill  must  be  amended  by  making  Palmer  a  defendant. 

Refuted  the  motion  (a). 

(o)  See  Mr.  Beames^s  obacnrations      also  Atkinson  v.  Lionardf   ante,  tlS, 
dpon  thU  case.  Brief  View,  &c.  57 ;      and  Cock  v.  Ratte,  6  Vts,  f83. 


liacoln's-tim 
Hall,  Sd,  5lli 

IiOaoction  to 
restrain  defaod- 
ants  Urom  neto* 
tiatinc  a  biU  of 
exehanfe'giveB 
for  soods  not 
delivered,  issved 
on  certificate  of 
bin  filed,  and  to 
beserr^witba 


£477] 


Patrick  and  Another  v.  Harrison  and  Another. 

IMj'R.  Stanley  moved  for  an  injunction  to  restrain  the  defendants 
'^•^  from  negotiating  or  parting  with,  a  bill  of  exchange, 
accepted  by  the  plaintifis,  on  the  following  circumstances : 

The  plaintiffs,  by  their  broker,  bought  of  the  defendants  a  par- 
cel of  cotton  wool :  the  custom  of  the  trade  is,  to  allow  the  par- 
chaser  fourteen  days  from  the  time  of  the  contract  to  take  away 
the  goods,  which  are  delivered  on  the  purchaser's  acceptance  of 
bills  of  exchange  at  three  months  (or  upon  certain  allowances,  for 
ready  money.  On  the  19th  December  last,  being  fourteen  days 
from  the  date  of  the  contract,  defendants  sent  an  account  of  the 
cotton,  amouutbg  in  the  whole  to  ;f  J  ^150.05.  S^I.  for  which  tba 
plaintiffs  accepted  a  bill  drawn  at  three  months,  and  delivered  it  to 
the  plaintiffs,  in  confidence  that  the  lots  of  cotton  would  have  been 
immediately  delivered  to  them  or  their  order ;  but  notwithstandiog 
application  from  the  plaintiffs  for  that  purpose,  the  defeodaots 
declined  delivering  either  the  cotton,  or  to  re-deliver  the  bill  of 
exchange. 

The  bHl  had  been  filed  two  days  (as  appeared  by  a  certificate) 
before  the  motion  made,  but  the  subpoena  bad  not  been  served. 

Mr.  Stanley  submitted  to  the  Court,  that  this  waa  within  At 
reason  of  those  cases,  b  which  iqjuDCtions  have  gone  immediately 
upon  filing  the  bill:  namely,  where  irreparable  injury  may  be 
done  by  tlM  defendant's  doing  the  act  eiyoined ;  as  in  the  cases  of 
waste,  of  pirating  books,  or  infringing  patents.  That  here,  m 
case  the  defendants  should  negotiate  the  bill,  the  plaintiffs  coold. 
make  no  defence  against  it  in  the  hands  of  a  bon&Jide  holder,  *aDd 
therefore  they  would  be  irreparably  iigured  by  its  being  so  nego- 
tiated. 

JLord  Chancellor  said — that  he  could  not  reconcile  the  issuiiig 
the  injunction  where  no  subpoena  was  served.  That  in  the  case 
of  waste,  the  injunction  bsued,  because  the  sidrpananfas filed ^-^ 

but 


IN  THB  High  Court  op  CiiAifCBRT* 

but  hb  Lordship  declined  making  any  order.— But  upon  its  beii^; 
mentioned  a  few  days  after,  h\i^  Lordship  ordered  the  injunction 
to  go,  and  the  subpana  to  be  served  at  the  same  time  with  it  (a). 


477 


(a)  As  the  defendant,  in  cases  of 
special  injunctions,  having  notice  of 
the  bill  being  filed,  might  appear 
gratis  and  put  in  his  answer,  the  prac- 
tice had  become  common  not  to  serve 
him   with   a    subpoena',  ■    Vk 

Blaehtoodi  3  Anstr.  851.  It  is  now 
however  settled,  that  it  must  be  served 
in  all  cases,  Attorney-General  v. 
A'tcAo/y     16  Ves.    338.  though  Lord 


Eldon  refused  in  that  case,  as  the  party 
had  been  misled  by  the  practice,  to 
dissolve  the  injonction,  on  the  ground 
of  the  snbpouia  not  having  been 
served,  but  allowed  the  defendants  to 
be  heard  on  affidavits,  considering  the 
relators  to  have  waived  their  right  to 
an  answer  by  not  having  lerv^  the 
subpcsaa. 


1798- 


Patrick 

o. 

Harrisoit*. 


LrSTKR  V.  DOLLAND. 

TXTILLIAM  LYSTER,  since  deceased,  and  Thomas  Lester, 
the  plaintiff,  being  possessed  of  leases  of  three  houses  in 
Charlotte  Street,  Bloomsbury,  for  the  remainder  of  a  term  of  eighty- 
three  years  from  the  Duke  of  Bedford^  (being  building  leases,) 
mortgaged  the  same  to  the  defendant  Dolland,  by  an  assignment 
of  23d  December,  1769f  for  the  sum  of  .£400,  upon  the  security 
of  each  house,  and  gave  three  several  bonds  as  a  further  security 
for  the  said  mortgage  money. 

In  Michaelmas  Term  1780,  defendant  Dolland  filed  a  bill  in 
this  Court,  to  foreclose  the  equity  of  redemption  of  the  mort* 
gaged  premises,  and  the  defendants  thereto  put  in  their  answer^ 
and  prayed  time  to  redeem  the  same ;  but  the  defendant  Dol-* 
land  did  not  proceed  in  the  cause ;  but  in  the  same  Michaelmas 
Term  commenced  actions  of  debt  on  the  bond  against  fVilliam 
Lj/ster  and  the  plaintiff,  and  proceeded  to  judgment  therein,  and 
brought  actions  in  ejectment  to  recover  possession  of  the  mort« 
gaged  premises,  and  obtainedjudgmentinsuch  actions. 

In  May  1781,  fVil/iam  Lyster  died,  having  made  his  will,  dated 
4th  June,  1776,  whereby  he  took  notice  that  several  building 
leases  had  been  obtained  in  the  joint  names  of  himself  and  the 
plaintiff  Thomas  Lyster,  but  that  the  plaintiff  ITwmas  had  no 
beneficial  interest  therein :  he  gave  all  his  leasehold  estates  to  the 
plaintiff  Robinson,  in  trust  to  sell,  and  after  payment  of  the  sums 
of  money  due  thereon,  and  other  his  debts,  he  directed  the  sur« 
plus  to  be  divided  among  the  plaintiffs,  Sarah  Lyster,  Thomas  Lys* 
ter,  and  Ann  Tutischcff,  his  three  children,  and  appointed  the 
plaintiff  Robinson  executor  of  his  will ;  and  by  a  codicil  he  ap- 
pointed the  plaintiff  Sarah  Lyster  joint  executrix  with  Robinson, 
who  alone  proved  the  will. 

Vol.  111.  fp  The 


[478] 

8.C. 

1  ret.jiin.4S5. 

l4ncoln'8-Inn 

Hall,  5th,  6th 

March. 

An  equity  of  re* 
demptiou  of  a 
term  cannot  be 
taken  in  exe- 
cution under  the 
statute  of  Fraudi. 


4ifi  Ca^BS   ArOUED   AHB  DlTttlMINBD 

1792.  The  defendant  t)oUand,  in  1781»  advertided  tliat  the  Am 

wv^  leasehold  houses  would  be  sold  by  the  sheriff  of  Middkmxy  under 

IViTkR  the  judgments  obtained  upon  the  bonds;  and  the  premises  wtre 
DoLLAirb.'  accordiugly  put  up  to  sale,  and  sold  for  less  than  the  mortgage 
money,  to  the  defendant  Fairbone,  and  had  been  conveyed  to 
faim ;  and  it  was  admitted  that  he  purchased  the  same  as  a  tmstea 
for  the  defendant  Dolland. 
X  ^79  ]  ^  The  bill  prayed  that  the  defendant  might  account  to  the  plain- 
tiffs for  tha  reots^  S^.  and  that  the  plaintiffs  might  ba  at  liberty  to 
redeem. 

The  defendant  Dolland  swore  by  his  answer,  that  the  sale  was 
iirith  the  privity  and  consent  of  the  plaintiff  Thomas  Lyiter,  (who 
was  since  dead)  to  whom  the  equitable   title  in  the  premises  sur- 
vived on  the  death  of  William  Lyster,  and  therefore  insisted  |hat 
-  the  plaintiffs  are  not  entitled  to  redeem. 

It  was  argued  on  the  5  th  March,  when  Mr.  Mitford,  on  be- 
half of  the  plaintiffs,  contended — that  they  have  now  a  right  to 
•  redeem.  That  the  execution  being  illegal,  and  an  absolute  nullity, 
the  defendant's  title  is  the  same  as  if  it  had  been  never  taken  out^ 
and  Dolland  has  the  legal  title  by  ejectment,  subject  to  the  same 
equity  of  redemption  that  it  was  before.  It  is  admitted  that  die 
profits  of  the  sale  are  ^300  less  than  the  sum  for  which  the  ex- 
ecutions were  taken  out,  so  that  he  is  really  in  jposseanott  as  a 
mor^agee. 


Mr.  Lloyd  and  Mr.  Scafe  for  the  defiendants.-^Tbe  Court  m 
permit  a  mortgagee  to  take  every  remedy  he  can  against  the  moit- 
taged  premises,  and  the  plaintiffs  are  not  now  entitled  to  redeem* 
The  Court  will  not  determine  that  this  is  not  a  saleable  interest,  or 
that  it  is  such  an  interest  as  cannot  be  taken  in  esecution.  It  has 
been  held  that  equitable  interests  may  be  taken  in  execution. 
Under  the  circumstances  of  this  case,  diere  is  no  reason  to  pennit 
a  redemption.  It  is  not  like  the  case  where  die  estate  of  die 
mortgagee  has  never  become  absolute.  In  Endsworth  v.  Griffiths, 
2  Eq.  Gas.  Abr.  595,  also  15  Vin.  468.  pi.  8.  (and  in  1  Bro.  P.  C. 
1490  under  similar  circumstances  redemption  was  refused.  Dd' 
land  having  got  possession  of  the  estate  by  the  sherifTs  sale,  was 
the  same  thing  as  if  Lyster  had  conveyed  to  him.  Here  the  pro- 
perty was  mortgaged  by  the  two  Lysteri,  the  survivor  pennitted 
and  acquiesced  in  the  sale. 

Mr.  Mitford  in  reply  said — ^where  an  estate  is  purchased  by 
partners  in  trade,  as  in  this  case,  for  the  purposes  of  a  trade, 
though  it  is  a  joint  interest,  the  equitable  interest  will  survive  to 
[  480  ]  the  icprescnlativ(^s  of  one  of  the  parties  first  dying,  and  that  the 
executors  of  fViUiam  Lyster  had  not  joined  in  any  of  the  acts, 
though  Hionutt  Lyster  had  done  so* 

I/iri 


IN  TB]B  High  Court  of  Chanceat* 

Lord  Chancellor  traid — the  prayer  of  the  bill  was  sufficient  to 
brce  his  opinion,  whether  Ihe  holder  of  such  an  interest  is  en- 
titled to  take  this  sort  of  property  in  execution.  Where  the 
squitable  interest  is  taken  in  execution^  and  sold  for  a  gross  sum 
31  money/ it  is  impossible  to  dislinguish  what  is  given  for  the 
squity  of  redemption^  and  what  for  the  term.  Where  two  persons 
take  a  farm>  it  is  k  joint  adventure,  so  where  two  are  conc^rfied 
together  in  a  trade  j  there  the  interest  in  the  equity  will  turn  round 
the  joint  estate ;  but  the  Court  has  been  of  opiniot,  that  the  in** 
terest  of  the  joint  representatives  was  subject  to  the  adventure.  If 
parties  in  trade  purchase  lands  for  the  purposes  of  their  trade, 
those  purposes  yrill  affect  the  interest  of  tbe  parties  in  the 
lteds<ei). 

hi  the  present  case^  if  the  defendant  had  contracted  with  tho 
plaintiff  to  give  him  the  adtantage  df  the  salci  that  contract  would 
httV^  bound  him  ^  but  it  strike  me  as  impossible  for  the  mortgagee 
Eo  iiike  the  equity  of  redemption  in  execution,  and  sell  it,  throwiilg 
ill  fai^  bym  title.  This  is  a  case  of  the  first  impression*  Supposing 
ur  0qdty  of  i^demption  to  be  Extendible,  I  do  not  know  what 
feKct  it  might  have  i(  the  et{taty  alokie  was  sold)  but  it  seems  more 
iMScult  to  admit  it  inhere  tbe  mortgagee  throws  id  bis  own  estate^ 
16  ihki  it  is  itfapcMslbld  lo  di^tkiiguish  bow  /itf  the  dtbt  is  extiiiA> 
guisb^.by  the  ^.  ^        ! 

'  '  '  , 

It  stdod  ov«r^  ^d  cam6  on  iigaiii  ob  the  6th  Marchf  (when  tbd 
lipottdr  was  abdebt)  wbeli  (a6  be  bas  bteti^iiifomied)  Lfd  Chan^ 
cmhr  liuareed  in  fil^^our  df  Ae  plaintiffs,  that  they  be  let  in  to 
NNleemi  ofithe  grdttud  fbat  an  equity  of  ndemptioo  Wat  not  liable 
to  be  tfifken  id  executiod>  nhder  the  sMtt.  90  Car.  %.  c.  3.  and  bit 
L^mlship  desired  that  might  be  taken  notice  of  as  the  ground  <tf 
lie  jo^t^ent  (A). 
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^V  As  tl»  tkk,  vide  the  B^itorfs  nbte 
Idl  7%£rj^  V.  Dixotti  ante,  SO.  . 

ViyTnis  opinion  lias  been  since  cdA- 
ftimtdhyib^  jndgAient  of  tke  QMri<tof 
King's  Bench,  in  Scott  v.  Sckoley,  8 
i|^  ^7'f  wliere  it  was  determined, 
*r  a  very.ekiborate  discdssion,  that 


a  mere  9^ui/^ble  interest  in  a  tern  ot 
years,  cannot  he  taken  in  execotion 
by  thfe  sli^ritt' under  a  wrH  of  ^  fti,  at 
tlie  suit  of  a  jadgttient  creditor,  and 
that  decision  was  followed  by  the 
Court  of  ConuBOD  Pleas,  in  the  case 
of  mtcalf  V.  Scholey,  2  N.  H.  4ei. 


irot. 


Lystbr 
VwuatUt 


f  P  « 


OnmVifvrt 


•  •   ' 


48'i  Caiss  Abgve;^  and  Dstbrmini^b 

179?. 


Uncolnvlim  Crbss^tt  find  Others  r.  Myttok. 

finally  If  tb  Mardi. 

In  ft  bill  to  per.  ^pHE  bill  ptated,  that  the  plamtiff,  Elizabeth  Cresseti,  was  Ia<ff 

Km^^fjT  •  ht  ^f  ^^  manor  of  Holdgate\  com.  Salop^  as  lessee  for  lives' 

^^^monuid  under  the  Bishop  of  Worcester ;  that  the  plaintiff,  the  then  Bishopr 

^f^,  the  plain-  fit  rigtu  of  his  see,  was  entitled  to  the  reversion  of  the  said  manor, 

riSi^of  "Srir "  ^^  ^^^^  ^^^  ^^  ^^^  ^^^^^  plaintiffs  were  seised  of  the  iuheritadoe 
MAeBfOtMer*  ^^  ^^^  ^f  certain  messuages,  S(c.  and  others  of  them  occupiers  of 
wi§e  tfato  is  Coo  other  messuages,  lands,  ^c.  in  the  township  of  Uoldgate,  S^c.  and 
SwfJif?!!^*^^'  that  the  tenants,  ottkers^  and  occcupiers  of  the  said  messuageSf 
iomi.     V  lands,  tenements,  and  hereditaments,  in  right  thereof  or  others 

WISE,  have  from  time,  Sfc.  and  of  right  ought  to  have,  and  stiH 
of  right  have  and  ought  to  have  common  of  pasture  in  and  upon 
a  certain  waste,  or  common,  called  Brownolee,  for  their  borses, 
sheep,  and  other  cattle,  and  also  a  way  or  road  for  themselfet,  Sfc» 
over  certain  inclosed  land^  in*  the  parish  of  DiddUbusy,  ia  ths 
county  of  Salop,  belonging  to  the  defendant  Uunnae  Myttosip 
known  by  the  name  pf  Earnestly  Park,  (tracmg  the  road)  and 
which  inid  road  or  way  is  separated  A*om  the  adjoining  growids. 

The  bill  further  stated,  that  die  defendant  was  seised  of  tlie  in- 
heritance  of  the  lands,  Sjc.  and  of  the  soil  of  the  road;  and  that 
three  years  ago,  the  defendant  sent  tp  forbid,  |h^  plaintiSs'  .teaaat* 
from  turning  their  .cattle  on  the  common,  or  using  the  way,  pre- 
tending  a  sok  right  of  way  and  common,  but  had  never  commeoced 
any  action  or  proceeding  to  try  the  right,  or  obstriicted  them  ia 
the  exercise  thereof. 

And  the  bill  charged,  that  although  the  defendant  now  permitted 
plaintiffs  to  exercise  their  rights,  by  which  means  they  were  unable 
to  bring  them  to  trial  at  law,  yet  he  declared,  that  after  the  death 
of  their  witnesses,  he  would  dispute  their  right,  and  therefon 
prayed  to  have  their  witnesses  examined,  and  their  testimony  per- 
petuated, ^ T. 

To  this  bill  defendant  demurred;  and  for  cause  of  demurrer, 
shelved,  that  the  plaintiffs  had  not  stated  any  legal  right,  in  aoy 
persons,  to  have  common  or  way  in  the  premises,  and  that  there 
are  joined  in  the  bill,  several  persons  as  plaintiffs,  who  appear,  by 
their  own  shewing,  to  have  distinct  rights  to  their  estates,  and  to 
their  supposed  right  of  common  and  way,  and  that  it  does  not 
^  49S  1  appear,  in  respect  of  what  messuages,  lands,  or  tenements,  in 
particular,  the  right  of  common  and  way  is  claimed* 

Mr.  Uoyd,  for  the  plaintiff,  contended — that  the  bill  was  pro- 
perly brought;  that  the  distinction  is,  that  the  Court  will  not 
permit  parties  to  bring  a  bill,  where  they  have  an  opportunity  of 

trying 
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trjtfig  their  rights  at  law ;  but  \vherover  the  parties  are  so  circum* 
•tanced  that  they  cannot  try  their  rights,  the  Court  will  diiect  a 
Gotnmission  to  try  them :  that  the  present  case  was  the  stronger^ 
because  the  defendant,  though  he  threatened  a  future  contest  of 
the  right,  permitted  the  present  exercise  of  it :  that  a  party  in  pos- 
session of  such  a  right  may  maintain  a  bill,  Duke  of  bonet  n 
Girdler,  Pre.  in  Chan.  53}  (a),  because  he  cannot  faring  an  action. 
It  is  shewn  as  a  cause  of  demurrer,  that  the  plaintiffs  have  not 
stated  their  legal  right.  But  the  Court  never  expects,  in  cases 
like  these,  that  the  right  should  be  stated  with  the  same  precision 
RB  it  is  necessary  to  do  in  a  declaration  at  law.  It  is  asserted  here 
that  the  plaintiffs  have  a  right,  and  it  is  not  necessary  to  state  it 
further.  It  is  not  necessary  to  state  the  right  particularly.  Mayor 
9f'  York  V.  PUkifiglon,  1  Atk.  282. 

Lord  Chancellor. — You  have  not  stated  whether  the  right  of  way 
and  jcommoa  is  appurtenaiu  or  appendant  to  the  land,  Sfc.  that 
you  hold,  and  you  state  it  looseJy,  that  you  have  such  right  as 
belonging  to  your  estate,  or  otherzcw^  so  that  your  bill  is  to  have  a 
commission  to  try  any  right  of  common  and  way  whatsoever  (ft). 
The  difference  between  special  pleadings  and  pleadings  in  thb 
Court  is,  tliat  a  great  deal  of  verbiage  is  allowed  here;  but  still 
there  must  be  some  substance.  If  you  want  to  perpetuate  evi- 
dence, you  must  shiew  by  what  /ight  you  claim. 


17d2. 


(«)  Bylhe  report  in  Teiey,  it  sp* 
pouPitiuit  the  JLord  CAancfUor,  in  tb« 
csionc  of  t)u*  argument,  referred  to 
the  case  of  fVelby  t.  The  Duke  ofEut- 
told,  S  Bro.  P.  C.  Ed.  Toml.  39.  tlie 
rtporter  has  noticed  it  incorrecUy  in 
s  note  which  is  here  omitted.  It  was 
not  applicable  to  the  present  case, 
bemg  a  bill  brought  to  establish  a  legal 
title,  and  for  a  perpetuftl  iiijynction. 
As  to  the  doctrine  upon  t|ie  subject 
of  bills  of  peace,  iride  the  Editor's 
note  to  fVMke  v.  Cmtyers,  1  Eden,  S$S. 
md  fVilUr  v.  Smeaion,  ante,  vol.  i. 
»7f. 


Demurrer  allowed* 

(6)  So  in  CiU  v.  Hayuford,  S  Vern. 
319.  upon  a  similar  bill  to  perpetuate 
testimony  of  a  right  of  way,  it  was 
laid  down  that  the  plaintiff  ought  to 
set  out  the  way  exactly  in  the  bill, 
per  et  trmu,  as  in  a  declaration  at  law. 
That  any  interest,  however  slight,  it 
sufficient  to  sustain  a  biU  of  this  sort, 
▼idc  LordDursUy  v.  FUzkatdiMge^  6 
Ves.  251.  Smith  v.  The  AttomeyGene- 
ral,  cit.  ib.  Mltf.  Tr.  41.  Coop.  Tr. 
6S. 


CUBStlTT 

o. 
MVTfOlU 


HalLi  Widowy  and  Others  v.  Noves,  and  Others. 

BILL  by  the  executors  of  Hall,  who  had  become  a  bankrupt, 
and  was  since  dead,  against  the  defendants^  praying  accotmts 
if  profits  received  from  leasehold  property  assigued  to  them  by 
he  bankrupt,  and  a  redemption  of  the  same,  upou  payment  of 
noney  really  advanced,  with  mterest* 

llie 
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lincoln'^Inn 
Hall,  13th  Af«rcft. 

Wher«  the  ac- 
count is  Incideo* 
tal  to  pfauntiff '■ 
title,  the  defend- 
ant must  set  It 
forth. 


4^  CasBS   ArOUBD   and   DltBEMIIfEO 

1790.  The  bill  Btftted  that  the  trestees  appointed  by  an  act  of  parfia^ 

^^^^^^         meat  for  dividing  commons,  Sfc.  in  the  parish  of  St.  Mary^  NeO' 
Hall  ingtoti,  in  Surry^  demised  premises  situate  at  WabBoaiih  Cammon^ 

Ko^at •  '  ^^  ^^^  ^^^  bankrupt,  for  ninety-nine  years,  at  the  rent  of  ^66 
per  annum,  and  that  John  Neale  had  also  let  t6  Hall^  a  close  at 
HazartTs  Bridge  for  sixty-five  years,  at  a  rent  of  £S0  per  anmum; 
that  afterwards  Hall  becoming  a  bankrupt,  and  having  obtained 
his  certificate,  ne-pnrchased  the  premises  from  his  own-  aasignees 
for  i£245,  tfiat  the  close  at  Hazard^s  Btidge^  being  very  valuable, 
t)n  account  of  its  containing  a  large  quantity  of  brick  earth,  aod 
having  it  in  contemplation  to  make  nricks  there,  and  wanting 
money  for  that  purpbse.  Hall  applied  to  the  defendant  NoyeM^  to 
assist  him  with  a  loan,  which  Noyes  agreed  to  do,  but  as  a  security 
required  Hall  to  make  an  assignment  of  one  moiety  of  the  dose 
.  to  him,  which  was  accordingly  done,  upon  a  nominal  consideratioo 
of  cf  268.  lOs.  but  which  was  not  paid,  Noya  only  giving  Ball 
three  promissonr  notes  for  £30,  £20,  and  £20,  the  acceptance  of 
a  draft  by  Zf a// for  £100,  and  a  sum  of  £40  in  cash:  thatAa/2 
having  grantee)  building  leases  of  some  of  the  premises,  and  baviog 
occasion  for  money,  applied  to  Cross,  afterwards  a  baakrap^  (of 
whom  some  of  the  defendants  are  assignees)  and  reaneated  hnn  and 
the  defendant  Nqyes,  to  advance  him  £1,000  on  tfie  mortgage  of 
the  lease  of  the  ground  at  JVahDorth,  and  of  the  other  moieiy  of 
the  close  at  Hazard's  Bridge;  but  the  said  sum  of  ^1,000  wss 
not  all  paid  to  Hall,  but  some  part  of  it  only,  to  the  amount  of 
«£245 :  and  Hall  having  contracted  with  one  Pye,  for  the  pur- 
chase of  a  leasehold  estate  at  Keni  Bar,  for  th^B  remainder  ef  s 
term  of  twenty-one  years,  for  £355.  and  Noyes  and  Cross  hafing 
given  some  security  to  Pye,  for  such  £335,  said  £335  also  nrade 
r  ^84  1  P^^  ^f  ^^^^  consideration  money,  and  Pye  and  Hall  assigned  die 
said  leasehold  estate,  subject  to  the  reserved  rent  diereoe,  to 
Cross  and  defendant  Noyes,  subject  to  redemption  on  payment  of 
the  said  sum  of  £1,000  and  interest,  and  Noyes  v.  Cross  took  from 
Hall,  his  bond  and  warrant  of  attorney,  as  a  further  security,  iqpoo 
which  warrant  of  attorney  judgment  was  afterwards  entered  up* 
The  defendant  Noyes  afterwards  having  lent  or  pretended  to  have 
lent  Hall  promissory  notes  to  the  amount  of  £271;  as  a  security 
for  the  same,  took  his  bond  in  the  penalty  of  £600  for  securing 
payment  of  ^300,  and  a  warrant  of  attorney  for  the  same,  upon 
which  he  afterwards  entered  up  judgment,  and  caused  writs  of^« 
fa.  to  be  issued,  and  by  means  thereof,  levied  and  had  satis^ctioq 
'  for  all  or  nearly  all  the  money  due. 

The  bill  further  stated,  that  a  cooiniission  of  bankruptcy  was 
soon  afterwards  issued  against  Cross,  and  the  defendants  jCaff  wpi 
Evans  were  chosen  assignees. 

The  bill  further  stated^  that  the  defendant  Noyes,  in  Av^valt  1776, 
got  into  possession  of  the  close  tit  Hazard^i  Bridge,  or  of  oot 
^oiety  of  it^  and  made  considemble  profits  by  cnttbg  and  nudtiag 

\^1 


IN  THB  High  Court  of  Ciiancery.  4S4t 

hny  thereon,  and  taking  in  cattle  to  feed|  and  oi^  behalf  of  b'uxt^alf         I799* 
and  CrasM,  pr  hb  assigneeii,  got  into  possession  of,  and  into  the  vs^^ 

receipt  of -the  rents  of  the  mortgaged  premises,  and  by  that  means  H^u. 

was  satisfied  tlie  interest  and  part  of  the  principal  of  the  said  Nov'aai 
£1,000.  Tliat  Hall  being  involved  in  debt,  Noyei  and  the  other 
defendants  took  advantage  thereqf,  and  got  him  to  sign  au  account 
that  iS  1,400  was  due  from  him  on  the  mortgage,  and  also  that  be 
iivas  indebted  to  Noye$  on  other  transactions  j£SO,  and  got  him  to 
execute  a  second  mortgage,  to  secure  £1,451,  and  £80  and  io^ 
terest,  with  a  power  to  sell,  and  to  take  tiie  sum  for  which  the 
premises  should  be  sold,  as  a  security  for  the  said  sum  and  interest, 
Mritb  a  trust  to  pay  the  surplus,  if  any,  to  Hall.  The  bill  tbeu 
Mated,  that  Hall  and  Noyes  made  a  considerable  quantity  of  bricks, 
on  the  close  at  Hazard^  Bridget  and  that  Noyes  having  taken  an 
nbsolute  assignment  of  one  moiety  of  the  said  close^  but  being 
conscious  that  it  was  intended  only  as  a  security  for  the  money 
really  advanced,  but  pretending,  that  by  virtue  of  the  assigiuqent, 
he  was  entitled  to  one  moiety  of  the  said  close,  he,  as  an  induce- 
ment to  Aa//  to  execute  the  indenture  of  6tii  July,  17B0,  gai^ 
him  to  understand,  that  if  be  would  do  so,  and  would  allow  bim,  de-  [  485  ] 
fendant  Noyes,  £910,  as  the  money  fidvanced  by  bim  on  the  sai^ 
assignment,  and  £i66,  which  he  pretended  to  have  laid  out  in  mak- 
iog  bricks,  (though  be  had  not  laid  out  so  much)  and  would  let  the 
naid  moiety  be  a  security  for  the  same,  as  well  as  for  said  sums  of 
;£ly4l51  and  £80,  he,  the  defendant  Noyes,  would  permit  Hall  to 
4'edeem  and  become  the  owner  of  said  moiety,  and  by  such  meana 
Hall  was  induced  to  execute  the  said  deed ;  and  a  deed  poll  was 
accordingly  prepared,  under  the  direction  of  defendant  Noyes,  and 
duly  executed  by  HaU  and  Noyes,  reciting  those  terms,  and  it  waa 
Ibereby  witnessed,  that  in  case  Hall  should  pay  the  said  sums,  and 
all  Noyes's  future  disbursements  on  account  of  the  moiety,  on  or 
Jbefore  the  6tb  October  then  next,  Noyes  should  re*assign  the  pre- 
.miaes  to  HalL  The  bill  further  stated,  that  the  defendant  had  sold 
Ibe  premises  at  Kent  Bar,  to  one  RolU,  and  had  sold  a  moiety  of 
the  close  at  HazartTs  Bridge  (being,  as  is  aUedged,  the  moiety 
which  was  comprised  in  the  deed  of  6th  July,  1780,)  by  auctiofi 
lo  090  Robinson,  but  in  fact,  in  trust  for  Noyes,  (to  whom  it  hod 
been  afterwards  assigned)  for  £105,  who  had  procured  the  lease 
to  be  delivered  up  to  him,  that  in  December  1781,  he  surrendered 
the  lease  to  the  landlord  of  the  premises,  and  obtained  from  him  a 
new  lease,  dated  22d  December,  1781,  for  twenty-one  years  from 
Christmas  then  next,  at  the  rent  of  «£!15  a  year,  whereby  the  land- 
lord gate  defendant  Noyes  license  to  break  up  the  soil  and  mak« 
.luicks  thereon,  upon  payment  of  a  fine  of  ^9^^  in  addition  to  said 
rent  of  jf  15  yearly* 

The  biU  further  stated,  thai  defendant  Noyes  made  large  qban- 

titles  of  bricks,  by  meana  whereof,  after  payment  of  the  rent  and 

^ae>  iacga  profiu  were  made*.   -\i  Ibea  atasted,  that  Hall,  being 

taken 


\ 
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I79t«        taken  in  execution  for  debt,  assigned  iiis  equity  of  redemption  (for 

Vv*^  a  nominal  consideration  of  £500,  but  of  which  he  received  oolj 

Hall  ^40,)  to  the  defendant  Schook,  who  assigned  one  moiety  tfiereof 

NoTJi.         ^^  ^^^  defendant  Rybot,  and  the  death  of  Hall  without  being  able 

to  redeem,  and  that  by  his  will,  he  made  the  plaintiffs  executors, 

that  Noyes  and  the  other  defendants  were  still  m  the  possession  of 

the  premises  at  Hazards  Bridge  and  IValtvorth,  and  by  the  profits 

thereof  had  been  fully  paid  the  sums  really  advanced  to  Hall,  and 

had  a  considerable  surplus  in  their  hands ;  and  therefore  the  plain* 

r  j^j^  1        tiffs  insisted  they  had  a  right  to  redeem,  and  prayed  an  account 

of  the  rents  and  other  profits  of  the  mortgaged  premises,  and  that 

the  same  should  be  applied  in  sinking  the  principal  and  interest  of 

the  debt,  and  that,  upon  payment  of  the  residue,  the  defendants 

might  re-assign  the  premises  to  the  plaintiffs. 

The  defendants  put  in  very  long  answers  to  this  bill,  stating  the 
transactions  very  much  at  large,  but  of  which  the  import  was,  to 
insist  diat  the  real  transaction  was  a  sale  from  Hall  to  them,  and 
after  such  sale,  the  defendant  Noyes  acknowledged  that  he  made 
bricks  on  the  premises  at  Hazard:  s  Bridge,  but  insisted  that  he  was 
not  bound  to  discover  tchat  quantity  of  bricks  were  made,  or  to  set 
forth  whether  other  profits  had  been  made  from  the  said  close,  or 
imy  particulars  relative  thereto,  as  it  appeared  by  plaintiff's  own 
•hewing  that  Hall  had  assigned  all  his  interest  in  the  [vemises  to 
Schoole,  and  that  the  same  is  now  vested  in  defendants  Schoole  or 
Rybot',  and,  for  the  same  reasons,  the  defendants  insist  plain- 
tiffs are  not  entitled  to  any  account  of  the  rents,  profits,  or  produce 
of  the  premises ;  and  in  a  further  part  of  their  answer  the  defend 
ants  said,  **  they  hoped  they  should  be  allowed  such  benefit  of  the 
feveral  mortgages  and  circumstances  before  set  forth  in  bar  of 
euch  discovery  and  relief,  as  if  the  same  had  been  set  forth  by  way 
,of  plea  or  demurrer  to  the  said  bill." 

To  this  answer  several  exceptions  were  taken,  some  of  which 
had  been  allowed  by  the  Master,  but  others  disallowed  by  him. 
"The  disallowed  exceptions  went  to  the  answer  not  having  dis- 
jcovered  the  profits  made  of  the  close  at  HazarcPs  Bridge,  either 
by  cutting  hay  thereon,  or  otherwise,  or  how  the  debts  for  which 
the  mortgages  were  made  were  incurred,  and  particularly  as  to  the 
pumber  and  qjuality  of  the  bricks  made  on  the  premises  at  Hazards 
fridge,  or  the  sums  of  money  received  for  the  same. 

It  came  on  now,  upon  exceptions  to  the  Master's  report. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Abbot  for  the  defendants, 
argued— that  although  |they  had  submitted  to  answer  in  a  case 
where  they  might  have  pleaded  or  demurred,  yet  the  general  rule, 
that  where  a  party  submits  to  answer,  he  must  answer  fully,  did  not 
apply  in  the  present  case;  that  submission  will  not  entitle  die  plain- 
tiff to  a  long  account,  in  a  case  where  a  defence  is  set  up  that 
•^peeCi  his  title.    }iera  this  defence^  on  the  pait  6f  t)ia  defendant 

ffoyes. 
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Noi/€$,  19,  that  he  is  a  purcbaseri  oot  a  mor^agee,  and  that  de* 
fence  is  not  merely  set  up  by  Noyes,  but  it  appears  upon  the  face 
of  the  bill,  and  is  affirmed  by  Hall  himseif  in  his  life-time.  If 
the  plaintiffs  can  make  a  case  to  shew  they  have  a  right  to  re- 
demption, then  they  wUl  be  entitled  to  have  an  examination  as  to 
£very  particular  now  excepted  to ;  but  till  they  shew  that,  they  are 
not  entitled.  It  is  not  charged  in  the  bill,  that  the  assignment  to 
Schoole  was  fraudulent.  Schoole  may  now  obtain  the  absolute  in<* 
terest  in  the  estate ;  and  whilst  his  title  is  out  against  the  plaintiffs^ 
they  can  have  no  relief.  Wherever  an  answer  denies  the  matter 
of  the  suit,  the  Court  will  not  compel  the  defendant  to  answer 
3what  is  consequential  to  the  decree ;  it  will  not  enforce  an  account 
whilst  the  title  is  doubtful :  Sweet  v.  Youngs  Amb.  353.  shews 
that  where  the  plaintiff^s  title  is  doubtful,  the  defendant  is  not 
compellable  to  set  forth  an  account.  So  in  Gethin  v.  Gn/e,  there 
cited,  which  was  a  bill  for  the  possessiod  of  real  estate,  upon  the 
ground  that  the  defendant  was  illegitimate,  Lord  Hardwicke  wa^ 
of  opinion,  till  this  H'as  established,  the  plaintiff  had  no  right  to  an 
account.  So,  in  a  case  in  the  Exchequer,  where  a  defendant^ 
though  he  had  not  pleaded  that  he  was  a  purchaser  for  valuable 
consideration,  but  had  insisted  upon  it  (as  is  done  here)  by  answer^ 
the  late  Mr.  Baron  Perrot  said  he  should  not  be  obliged  to  pro- 
duce his  tide  deeds.  Whilst  the  plaintiff's  right  is  in  contest^  the 
account  is  immaterial;  and  whilst  immaterial^  the  Court  will  not 
compel  it.  Gilb.  Forum  Romanum,  106.  The  case  in  2Ves^ 
445.  {Buden  v.  Dore^)  is  to  the  same  purpose,  though  in  that 
.case  the  defendant  might  have  pleaded.  To  the  same  effect  was 
v.  Taylor y  before  Lord  Bathurst.  In  Jacobs  v.  Good* 
man* J  in  the  £xche(][uer,  'November  iGth,  1791^  the  defendant 

3aid 

*  Jaeohsv,  GootfifMN.— Tliis  was  an  injmiction  bill  filed  by  the  plaintiff,  in  or* 
der  to  in  join  defendant  from  proceeding  in  an  action  at  law,  commenced  against 
liim  for  the  recoTery  of  ef'lOO  borrowed  by  the  plaintiff  of  defendant :  and  the 
JbiU  stated  a  partnership  to  have  existed  between  plaintiff  and  defendant,  and 
an  account  unsettled  between  ibem  in  respect  of  the  partnership,  and  it  aUcdml 
|hat  on  taking  the  account,  it  would  be  found  that  nothing  was,  in  fact,  due 
upon  biUance  of  all  accounts  to  the  defendant,  and  the  bill  caUed  for  an  account 
of  the  partnership  transactions.  Defendant,  by  his  answer,  stated  the  agree* 
roent  respecting  tlie  business  to  be,  th^t  plaintiff  came  to  him  and  represjeqted 
that  tie  was  well  versed  in  the  trade  of  glass  and  beads,  and  that  if  defendant 
would  engage  in  it,  he  (the  plaintiff)  could  be  of  great  assistance  to  him ;  that 
^t  being  convenient  to  defendant  to  advance  the  necessary  sum,  he  did  accord- 
ingly engage  in  the  business,  agreeing,  (hat  if  at  Uie  end  of  six  months  it  ap- 
peared that  plaintiff  had  nianaTOd  the  trade  to  advantage,  he  should  be  allowed 
one  third  of  the  profits.  And  defendant  denied  that  plaintiff  had  any  other  con- 
4^rn  in  the  business,  or  that  he  was  liable  for  any  of  the  transactions  thereof, 
aave  as  it  might  kappen  for  misconduct  as  a  servant.  And  further  denied  that 
here  was  any  other  agreement  between  them  oHier  than  as  aforesaid,  or  that 

'  they  had  any  connection  in  business  other  than  as  aforesaid.  He  further  stated 
inim  answer  itu^t  this  .£lOO  was  borrowed  of  defendant  by  the  plaintiff,  in  or- 
der, as  he  said,  that  he  might  assist  a  sister  who  was  in  business.  That  plaintiff 
left  defendant  at  t|i,e  end  of  nine  weeks,  and  (hen  wrote  lo  bi"*  ^n  apology  for 
fthut  Jeav)nghyn,'bm  adding^  that  he  would  sead  him  the  Jf  100  ia  a  few  dayr. 

.\       .  EjiceptiQii 

•  •   • 
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1798*         •>xl  in  bis  answer  tbat  plftintHF  was  a  aervanty  not  a  partner,  and 

wm^  therefore  resisted  the  account.    The  i^ord  Chief  Baron  held  the 

HAitL  plaintiff  not  entitled  to  an  account  until  he  proved  a  partneiship; 

NoTBt*         because  otherwise  any  person,  bj  allcdging  a  partnership,  mi^t 

entitle  himself  to  an  account.     If  parties  cannot  plead  in  bar  to 

the  account,  but  must  answer,  this  inconvenience  will  follow,  that 

any  person  may  have  an  account.     The  principle  on  which  the  plea 

in  Newman  v,  Wallis^  (ante,  vol.  ii.  p.  143.)  was  over-ruled,  does 

not  extend  to  all  cases ;  it  applies,  where  th<e  plea  goes  to  the  whole 

case,  but  not  where  the  title  and  the  account  are  separate,  and  the 

Bccoont  is  consequential  to  the  title :  though  the  Court  will  compel 

an  answer  as  to  the  title,  it  will  not  compel  an  account  tiU  the  title 

is  established.     Here  it  is  a  prelimmary  point,  that  the  party  has 

put  the  title  out  of  himself. 

Lord  Chancellor,  in  the  course  of  the  argument,  and  at  the 
close  of  it,  said — that  supposing  the  case  supplied  matter  for  a  de- 
r  489  ]  murrer,  he  could  not  take  notice  of  the  cause  of  demurrer  on 
exceptions.  It  might  have  been  cause  of  demurrer,  that  fjall 
having  assigned  his  equity  of  redemption  to  Schoole,  till  be  had 
displaced  that  estate,  had  not  a  right  to  a  discovery :  in  sikJi  a  case, 
the  defendant  might  have  met  the  plaintiff  Is  title  by  a  plea ;  aod 
though  he  had  held  upon  a  former  occasion,  that  a  negative  plea 
*  was  bad,  he  believed  he  was  wrong  in  holding  so ;  for  that  where- 
lever  a  plea  will  reduce  the  question  to  one  pomt,  it  is  admissible. 
All  the  cases  cited,  were  cases  where  the  title  was  completely  sepa- 
rate from  the  account:  in  that  before  the  Lord  Chief  Baron  it  was 
completely  sa;  and  he  could  not  say  that  where  it  was  so,  the 

Exception  was  taken  to  this  answer,  because  defendant  bad  set  forth  oo  accovot, 
and  because  defendant  bad  not  act  out  wbat  balance  was  due  to  bkn,  aod  bow 
he  had  made  out  tbe  same. 

Mr.  JoAiuMiy  in  support  of  tbe  czeeptioiiy  statfid,  that  defeDdont  eoidd  pro- 
tect himself  from  setting  out  an  account  only  by  a  plea  or  demurrer,  and  that 
having  answered,  it  was  not  sufficient  to  deny  a  principal  fkct,  which  wonld  be 
a  defiuioe,  but  he  most  go  on  to  answer  all  tlie  eonateral  matter. 

Bpt  tbe  Coort  were  of  opinion  that  tbe  answer  was  sufficieikt  in  this  caic. 

.  l^iCkirfBonnu  YovarcnoteBtitled  toanaeeoont,  nnksathorsbeapart- 
iiersbipy  and  your  petition  goes  mneb  too  wide.  At  that  rate,  ifan  nttor  sUaa- 
ger  was  to  fil^  a  bill  against  Ckild^  shop,  alledging  a  partnership,  It  could  not 
pa  saffictet  to  dei^  that  any  such  partnership  exitied.  There  nay  ha  eases 
where  tbe  Court  wiU  recinire  an  accoaat,  althongb  the  prjnoipal  point  la  the 
|>ill  is  denied^  Bat  not  in  a  ease  like  this.  Suppose  to  a  bill  kw  tithes,  the  de- 
fendant answered  he  waa  bo  occupier,  or  hi  auoy  other  caaas  of  tkat  klad, 
HiOjBld  not  ancb  an  answer  be  sufficient? 


•«.  in« 


*  Vide  Kwam  v.  fWU*,  4Bte^T(4.iiv  y^  ; 

party 
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party  wiis  bound  to  give  the  dccount,  but  in  the  present  he  fhoughC 
thej  werei  and  therefore  allowed  the  exceptions  {a). 


(a)  The  caies  establiabtng  the  mo* 
dern  doctrine  tkat  a  defendant  havtiig 
submitted  to  answer,  shall  not,  by  his 
answer,  protect  himself  from  making 
^  complete  discovery,  are  cuiUcted  in 


tlie  Editor's  fiote  to  C^ttkmn  t,  Bititmif 
ante,  vol.  ii.  26^.  As  to  the  effect 
of  a  ne^tive  plea,  vide  the  Editdr'f 
note  to  Newman  r,  fVaUiSf  cit.  spp; 
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Tew  v.  The  Earl  of  Wintertom. 
FoRSTER  V*  The  Earl  of  Winterton 

FORSTBR   V.   FoRSTER. 


] 


inpHESE  causes  comprised  several  questions  as  to  the  affairs  of 
•*"    the  family  of  Fonter. 

John  William  Bacon  Forsttfj  Esq.  and  the  Rev.  Henry  Wah- 
teUf  clerki  having  several  money  transactions  iDgether,  and  in  par- 
ticular having  entered  into  bonds  for  each  other,  and  the  said  John 
WilUam  Bacon  Forster  being  then  at  the  point  of  death,  Henry 
fVastell  applied  to  him  to  execute,  aad  he  did  execute  a  bon^ 
bearing  date  the  14th  of  Jprilf  1767,  in  the  penal  suai  of  ^7»700, 
for  securing  the  payment  of  <£3,850,  with  legal  iotereat  for  thi^ 
aanie,  and  also  a  warrant  of  attorney  to  confess  judgment  on  thf 
aame,  and  which  judgment  was  afterwards  entered  up. 

On  the  21st  day  of  the  same  month,  the  said  John  William 
Bacon  Forster  made  his  will,  and  thereby  devised  his  real  estatea 
to  trustees,  for  payment  of  bis  debts  and  other  uses. 

And  on  the  27th  of  the  same  month  the  testator  died. 

By  deed  poll  dsjited  Uth  of  November ,  A  767,  the  said  bond  and 
judgment,  and  the  principal  and  ioterast  secured  thereby,  were 
assigned  by  the  s^d  Henry  Wa$tell  to  Edmund  TV^P,  fur  sQcuriog 
the  principal  sum  of  ^1,000,  and  die  same  were  afte^wiu^  made 
a  security  for  the  further  suois  of  ^00  and  £400,  ^  interest, 
nod  the  same  were  afterwards  asaigoed  by  WaUell  to  iSno^  QUtyioH, 
(sutiiect  to  the  prior  asaignn^uts)  w  a  security  Cor  £2,2^6^ 

InMickaelmas  Term  I76B,  the  plaint!)^  in  the  @rst  cause*  filed 
Ihair  bill  oa  bebalf  of  th^mselv^s  and  other  creditor  of  the  teatator^ 
to  have  their  debts  raised  tni  paid.  I4  Hilary  1769,  the  plainttfts 
in  the  aecoad  cause  6Ied  their  i;ro9a  biU  to  haya  aJil  jjie  dempidi  on 
ithe  estates  liquidated  and  paid* 

By  a  decree  in  the  two  £rit  ouises,  llth  q(  July f  1774^  iba 
inroper  jKxoonts  wem  ordaied  to  vhe  tftkeii,  and  pit\par  euquirieii  Id 
lie  aiade  respeQliipg  the  specialty  ^\}t^  pf  the  testator,,  > 

By  the  Jl^ter^s  general  feport,  dated  ISlh  of  February f  I798f 
lie  certified  (amoeg  olhor  lhiR'«sr)  itiat  he  bad  set  fortfi  in  the  tJbi^ 
^heduk  to  his  leport,  a  pofftic^r  ficcoool  of  tb^  ^pecjalty  debts 


8.C. 

1  ^€1.  jtm.  451. 

Lincoln's-Inn 
HaU,  I4tii,  I6ti» 

Interei  t  on  an 
old  l»oa4  aanoot 
be  completed 
beyond  tfae  pe- 
nalty. 

The  Court  will 
not  aive  intereil 
on  the  arrears 
of  an  annuity 
secured  by  biond 
hi  bar  of  dowar» 
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1799.         of  the  testator  John  William  Bacon  Forster,  with  interest  on  such 

wvw  of  these  as  carried  interest^  after  the  rate  they  respectively  carried, 

Tiw  computed  to  the  20th  day  of  April,  1792,  except  on  such  debts 

The  Earl  f     ^^^^^  **  interest  exceeds  the  penalty,  and  in  that  case  had  only 

WiMTKaTov.     computed  interest  to  the  amount  of  the  penalty,  and  to  whom  the 

same  are  respectively  due. 

Exceptions  were  taken  to  this  report  by  some  of  the  bond  cre- 
ditors, because  the  Master  bad  not  computed  interest  beyond  the 
peiiaUies  ef  their  respective  bonds,  and  particularly  by  Tew  and 
Clayton^  in  respect  to  their  assignment  of  the  bond  to  fVastell, 
concerning  which  die  Master  had  reported,  that  there  was  due  to 
2'ew,  for  principal  money  ;6*  1,000,  and  for  interest  from  the  4th 
of  February,  1770,  (to  which  time  all  interest  liad  been  paid)  to 
the  4th  of  February,  1790,  being  twenty  years,  at  5  per  cent. 
<£  1,000,  making  together  £2,000,  the  penalty  of  the  bond,  and 
that  there  was  also  due  to  Tew  the  further  sum  of  £600,  which 
[  491  ]  Tew  had  lent  to  JVastell,  who  by  indenture,  dated  4th  Amgust, 
1768,  had  charged  die  same  on  the  bond  and  judgment,  and  for 
interest  (as  above^  «£600;  that  there  was  also  due  a  further  sum 
of  ^400  principal,  and  £400  for  interest,  under  similar  circooH 
stances,  making  in  the  whole  ,£4,000,  and  that  there  had  been  paid 
to  Tew  by  Alder,  the  late  receiver  of  the  estates,  on  the  Sth  of 
September,  1789,  the  sum  of  «£dOO,  which  reduced  the  principal 
and  interest  due  to  Tew  to  £S,500.  And  the  Master  reported  mst 
there  was  due  to  Nathaniel  Clayton,  the^  executor  of  Snom  Clay-' 
ton,  on  the  assignment  from  fVastell  to  him,  the  principal  sum  of 
£^,260,  and  for  interest  from  27di  of  January,  1770,  to  27di 
of  January,  1790,  the  sum  of  £2^0,  amounting  together  to 
j^4,500,  die  penalty  of  the  said  bond. 

Mr.  SoUcitor-General  and  Mr.  Steele,  in  support  of  the  excep- 
tions.—-The  exceptions  are  on  the  ground  that  the  Master  has 
been  wrong  in  calculating  interest  only  to  the  amount  of  the  pe- 
nalty in  the  bond ;  whereas  he  was  bound  by  the  reference  to  report 
the  interest  due.  The  direcUon  in  the  reference  imports  that  he  is 
to  report  upon  the  condition  in  the  bond  ;  it  does  not  give  him 
authority  to  stop  at  the  penalty,  contrary  to  the  expression  in  the 
reference.  It  is  also  against  reason  to  stop  short  of  the  interest 
ireally  due,  as  the  whole  might  be  recovered  at  law.  This  is  esta- 
blished now  at  law,  by  the  case  of  Lord  Lonsdale  v.  Church, 
2  T.  R.  388.  where  Mr.  Justice  Buller  said,  he  was  not  satisfied 
with  the  case  of  White  v.  Sealy^  Dougl.  49.  though  that  was  dis^ 
tinguisfaable,  as  being  the  case  of  a  surety.  In  Elliot  v.  Davis, 
Bunb.  23.  in  Holdipp  r.  Oiway,  2  Saund.  106.  and  Duwall  v. 
Terrey,  Show.  Pari.  Cas.  15.  the  penalty  is  considered  merely  as 
a  security.  We  must  admit  that  interest  is  given  at  law,  as  da^ 
-mages:  and  perhaps  it  may  be  argued,  that  it  is  not  referred  to  the 
Master  to  calculate  damages ;  iMit  if  the  penalty  is  not  the  real 
debt,  but  only  the  security,  and  the  debt  is  the  principal  and  in- 

tcre^li 
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Viresty  dieti  it  is  within  the  t^rais  of  the  reference  of  what  is  due.  179^. 

In  fact  it  would  be  unreasonable  not  to  do  this  for  a  bond  creditor;  y^^^^ 

because,  after  a  decree  for  administration  of  assets,  if  the  creditor  '^^^ 

brings  an  action,  he  is  stopped  by  the  decree,  and  the  decrtse  opes^      fhe  jfj^xltii 

rates  as  an  injunction  from  taking  his  legal  remedy:  then  the  Court     Wimtertoii. 

will  not  prevent  his  taking  his  legal  remedy  without  giving  hinor 

something  as  beneficial,  which  it  will  not  do  unless  it  calculates  the 

interest  beyond  the  penalty.    The  penalty  is  only  meant  to  operate       f  4(^12  1 

where  the  debt  and  interest  are  less.     Under  the  circumstances  of 

Clayton's  case  particularly  the  whole  interest  should  be  allowed; 

He  could  only  take  subject  to  Tetsfa  claims,  and  ,£500,-  had  been 

paid  to  Tew  without  any  application.     He  was  a  judgment  credit 

tor,  and  therefore  should  have  his  whole  interest.      Hard.  ISS*. 

3  Atk.  5 17.    Godfrey  v.  Watson*     If  the  debtor  comes  into  equity 

for  relief,  he  must  pay  interest,  though  beyond  the  penalty. 

Mr.  Lloyd,  in  support  of  the  Master's  report. — The  practice 
was  settled  in  the  case  of  Sir  Stephen  Evance^s  creditors,  1  Atki. 
80.  (Bromley  ▼.  Goodere,)  that  open  bonds  no  interest  can  be 
given  beyond  the  penalties.  In  Ketilbyv»  Ketilhy{a)f  IstDe'^ 
tember,  1774>  there  was  a  decree  for  payment  of  creditors.  Some 
of  the  bonds  were  seventy  years  old.  The  cnsdftors  insisted,  that 
the  fund  being  ample,  diey  ought  to  foe  paid  their  full  interest; 
On  the  other  side,  the  practice  was  insisted  npon;  and  Master 
Montague  (to  whom  it  was  refen^)  consulted  all  the  Masters. 
His  report  was  excepted  to,  and  the  exception  waa  argued  be^ 
fore  Lord  Batkunt  and  the  Master  of  the  Rolls,  whb  were  bodt 
clearly  of  opinion  that  the  practice  ought  not  to.  be  broU  in  upon. 
In  the  latecasie  of  ^' Knight  ▼.  Maclem,  your  Lordship  inclined  to 
die  "Same  opmion,  diough  you  did  not  decide  it. 

Lord  Chancellor.-^  thought  I;  had  decided  that  case.  I  cle 
4iot.  know  what  they  oiay  do  at  law^  when  the  rule  which  has  been 
alluded  to,  comes  to  be  pushed  tor  all  its  consequences.  How  far 
back  will  they  tfikeit?  How  can  it  be  taken  against  «i  heir,  or 
in  the  case  of  an  administrator,  where  they  declare  only  in. the 
debet  f  If  you  insist  that  the  bond  is  not  a  security  for  the  penalty, 
but  for  some  other  debt,  the  Master  is  not  competent  to  vary  the 
Goivtract. 

1  cannot  possibly  alter  the  course  of  the  Court.  If  the  Master 
bad  taken  the  circumstances  under  constderatien,  he  would  have 
beeti  miatakeo. 

Excepdons  over-ruled. 

*.8ee  Ui«  neit  case,  the  deerre  not  htfvin^;  been  made  till  after  the  decition  pf 
this  case,  though  it  was  argued  before  at,  and  very  much  at  large. 

•  (11)  See  thU  ease,  parrieiUarly  referred  to  by  Tkomptotiy   Ik  SAnstr.  6tY» 
U  is  re|M>rted  9  Di^.  51^.  '    -^ 

Another 
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179^  Anotlier  q^stiou  arose  in  the  third  of  these  causes^  imder  the 

^^>f^  ibUowing  circniiistances : 

Tbw  William  Bacon  ForsUr^  in  cootemplatioo  of  a  marriage  with 

tin  Bar!  of  ^^^^CM  PiwUreTj  who  was  afterwards  his  widow,  and  now  the 
Wnmat en.  ^ifc  of  the  defendant  BenUutnh  entered  into  a  bond,  bearing  data 
£  493  ]  ^2^  of  February,  1780,  in  the  penal  sum  of  <£  1 0,000,  condi* 
tioned  that  he  should,  as  soon  as  conveniently  might  be^^  convey 
sufficient  freehold  Or  copyhold  estates,  in  trust  to  raise  and  pay  to 
said  Frances  Pewtertr,  in  case  she  should  survive  him,  during  her 
life,  a  clear  annuity  of  £600,  in  full  satisfaction  apd  bar  of 
dower,  i^c.  And  by  a  memorandum  subscribed  to  the  said  bond, 
and  signed  by  the  said  Frances  PewUrer,  Ae  declared  that  die  did 
fteely  accept  of  the  said  jointure,  in  full  bar  and  satisfiiction  of 
and  for  all  dower  and  thirds,  to  which  she  might  be  entitled  on 
account  of  the  said  marriage.  On  the  i2Sd  of  February,  the  mar* 
riage  took  effect,  and  on  the  15th  of  April  following,  William 
Macau  Forster  died,  leaving  «his  widow  eumeutmitih  theptaiiitiff  in 
dte  third  cause* 

By  a  decree  in  this  last  cauac^  Ibe.dd  of  February f  1790^  it  wm 
ordered,  thsft  the  former  decree  diould  be  carriedittto  ezecutioD^ 
and  (amoD^  other  tfatags)  it. was  ordeied  that  diis  bond  and  met 
ttdrandum  flhould  be  eataiblisbed,  and  that  the  defmidaaty  tbs 
widow,  hitvkig  a^retd  to  aooepC  the  amenity  of  ^£(S00o«tof  lbs 
seal  mid  peracmal  estate  of  her  said  lata  husband,  in  bar  of  dower, 
itwasdeelared  that  shewed  to  be  considered  as- a  epedmliy  cre^ 
dkbr  ef  her  said  .late  husband,  and  was  entitled  4o  bjei  paid  Ae 
altears  of  her  said  anmdtyfrom  hhr  d<9iithy  out^of  lke»  pefional 
escals  of  hte:late' husband,  in  a  course  of  admipistratioii;  and  if 
the  sam»  shpiild  noS  be  suiScient,  then  eiut.of  4>o.real  estates  of 
which  he  died  seised  in. lee;  and  if  those  wer^  not  sufficient^  then 
out  of  such  estates  of  which  he  was  tenant  in  tail,  provided  such 
deiSciency  did  tiot  eoseeed  the'  oknoftral  of  fce  dovver  to  Ivbicfa  she 
woold  halve  been  entitled  in  case  she  bad  m>t/  by  the  aaidflsemoi^ 
mndum,  accepted  the  said  annuity.  And  tbeMttster  vraa  to  lake 
im  account  of  such  arrears,  and. was  also  ia  eofaire  and  stale  «f 
lAat  estates  the  said  WiUiam  Bacon  Foretet  died  seised  as  tenant 
in  tail,  oat  of  whncfa  the  defendant  Frances  woadd  have  been 
^dowable;  aadof  the  iooumbrancas  on  suchj^tatea.^ 

By  the  Master's  separate  report,  the  23d  of  June,  1769^  he 
kad  certified  that  the  only  assets  of  WilUam  Bacon  Foreter,  to 
[494]  satisfy  the  said  annuity,  consistsd  of  sevesal  sums  of  moncnr 
received  by  the  said  defendant  as  his  administratrisy  and  wImb 
then  could  not  be  ascertained ;  and  he  now,  by  his  general  report, 
and  the  schedule  diereto^  stated  of  what  estates  the  said  William 
Baeon  Fofster  stood  seised  as  tenant  in  tail;  and  that  the  same 
were  subject  to  outstanding  terms,  to  secure  -an  annuity  to  Sarah, 
« Ae  widow  of  John  William  Bacon  Forster,  and  other  incmnbrances ; 
and  submitted  the  question  as  to  the  defendant  Prances^B  title  lo 
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do#er  thereout.    He  fitr^r  cerufied,  that  by  orders  of  thb  Couit>         171^i 
dated  ezth  of  June,  1789,  and  23d  of  Jufie^  170O,  the  defendant  >^v^ 

Francee  bad  been  paid  two  sums  of  £300  each ;  and  that  the  whole  '^■^ 

of  the  annuity,  from  the  Idth  of  Jpril,  ITBO,  to  the  15th  of  fheEarl^f 
April,  1792^  then  remained  due  to  her,  and  amounted  to  £7,200^  WiiiTaaioa* 
(except  the  said  two  sums  of  «£S00  each)  and  that  the  rents  and 
profits  of  the  estates  out  of  which  she  would  hate  been  dowable, 
amounted  to  £23,289. 14t.  9id.  subject  to  deductions;  which  re- 
duced the  same  to  £l  1,018.  10«.  5d.  And  the  Master  also  found 
that  the  said  bond  was  the  only  specialty  debt  of  the  said  WilUam 
Bacon  ForsteK 

The  question  now  before  the  Court  was,  whether  the  defendant 
Mrs.  BeiithaMy  having  received  only  the  said  two  sums  of  £30Q, 
and  having  so  great  an  arrear  of  her  annuity  due  to  her,  should  lie 
paid  interest  on  that  arrear;  and  it  was  stated  that  she  bad  been 
obliged  to  borrow  money  for  her  subsistence,  during  the  time  such 
arrear  w^  run,  for  which  money  so  borrowed «he  bad  paid  interest! 
and  that  the  funds,  out  of  which  she  was  etititled  to  the  arrears 
bad  b^n  actually  carrying  interest  during  the  whde  time* 

Mr,  Mansfield,  Mr.  Lloyd^  and  Mr.  Ju^ge^  (or  the  defeodaota 
Btntham  and  his  wife.-*-«The  queation  is,  whether  Mrs.  Bentham 
is  endtled  ta  interest  on  the  arrears  of  the  annuity*  In  Ferrers  n 
Ferrers,  For.  p.  9,,  it  is  said^  that  a  jointress  u  not  entitled  to  'mi 
terest  oti  the  arrears  of  an  annuity,  because  the  arrears  are  un*« 
certain :  and  it  has  been  laid  down,  that  interest  is  not  given,  unless 
the  party  is  obliged  to  come  here  to  get  rid  of  a  penalty ;  and  that 
then,  the  Court,  will  compel  the  party  to  pay  interest.  But  in  the 
case  reported^  2  Ves.  662^  it  is  laid  down,  that  where  a  jointress  is  [  49^  ] 
obliged  lo  borrow  money^  and  pay  interest  for  it,  that  is  a  ground 
for  the  Court  to  give  her.  interest  on  the  arrears  of  her  jointure. 
In  the  case  of  the  Drapers  Compare  v.  Davis,  2  Atk.  211,  interest 
was  given  upon  the  arrears  of  an  annuity,  the  sum  being  liquidated* 
That  case  dibes  not  differ  materially  from  ibis;  in  the  present  case, 
the  annuity  is  secured  by  a  bond ;  and  Ixud  Haramcke  there 
states  the  cases  in  which  the  Court  wilt  give  interest,  to  be  those 
of  a  wife  and  child,  for  )ivhose  subsistetice  the  annuity  is  given*. 
Tbere  cannot  be  a  strongjor  caae  than  the  present,  where  no  per- 
sonal miseonduct  can  be  charged,  the  owner  of  the  estate  being  an 
infant,  and  a  sufBcietit  fiitid  being  in  Court  fromthe  rents  of  the 
letded  estates,  to  a  third  part  of  the  profits  of  which  the  defend^ 
would  have  been  entitled ;  and  whidi  fend  bus  actually  been  pto- 
ducing  interest  all  the  time. 

Mr.  SoUcitor-General,  and  Mr*  Mitford,  for  the  pbintiff.-^ 
Ko  interest  can  be  given.  This  is  a  mixed  case;  it  is  true,  that 
the  jointress  is^  by  the  decree,  to  be  considered  ^s  a  specialty  cre- 
ditor ;  but  she  is  also  to  be  considered  as  sl  domress,  and  this  Camt 
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hiu  never  given  interest  on  arrears  of  dower*  In  the  case  of  the 
Drapers  Company  v.  Davis,  it  was  upon  an  ascertained  annuity. 
In  Bennifold  v.  narine,  which  was  before  the  Court  during  die 
sittings  after  last  Trinity  Term,  ao  annuity  was  charged  on  the 
estate  of  Sir  George  Wynn^  and  jour  Lordship  thought  you  could 
not  give  interest  on  the  arrears^  In  a  case  of  Lindsay  v.  Gibbon^ 
in  the  year  1780,  Lord  Loughborough  said,  there  were  no  cases 
that  warranted  giving  interest  on  dower  (a). 

Lord  Chancellor,  said — if  he  was  entitled  to  give  interest,  be 
must  look  into  the  cases  for  a  ground  on  which  to  do  so.  Tlie 
Court  has  never  given  interest,  but  where  there  has  been  some 
ground  from  whence  it  could  gather  that  there  was  a  contract 
between  the  parties  that  interest  should  be  paid.  The  ground 
from  compassion^  is  too  loose  and  indistinct.  The  reasons  for 
giving  interest,  cannot  turn  on  the  fact  whether  the  party  was  or 
was  not  in  distress.  The  annuity  being  intended  as  a  maintenance, 
is  not,  in  all  cases,  a  ground  for  its  carrying  interest.  To  take 
up  the  consideration  in  that  way,  would  be  too  much.  Where 
trustees  were  bound  to  make  regular  payments,  and  have  kept 
money  in  hand^  the  Court  has  given  interest. 

His  Lordship  ordered  the  arrears  of  the  annuity  to  be  pud  out 
of  the  personal  estate,  as  far  as  it  would  go,  and  the  deficiency  to 
be  made  good  out  of  the  settled  states,  out  of  which  the  defend* 
ant  would  have  been  entitled  to  dower,  if  she  had  not  accepted 
the  annuity. 


(f)  There  are  several  caaetin  Diok* 
dM  npon  this  8ubject|  sbewhiff  that 
Hiis  had  loDff  been  the  practice  in  the 
Master's  offices.  Gntvmur  v.  Cook^ 
1  Dick.  505.  KetiUbjf  v.  Kettleby^ 
ItuMe  V.  Pettity  t  Dick.  514.  Gib- 
am  T.  Egtrionf  Bmntie&d  t.  StiUi, 
t  Dick.  408.  in  the  last  of  which, 
Lord  Camden  was  so  clear  upon  the 
pointy  that  he  wbhed  he  had  been 
warranted  in  making  the  exceptants 
pay  costs.  It  has  ever  since  been  the 
uniform  practice,  JLhyd  v.  Hatchett^ 
ft  Anstr.  5^5.  Sfutrpe  v.  Earl  of  Sear' 
horwghy  S  Ves.  557.  Mackwwtk  t. 
Thomu,  5  Yes.  SS9.  Oorfcf  t.  iS^ioii, 
£  Ves.  411.  Ex  parte  Rushwortkf  10 
Ves.  409.  Butcher  v.  Churchill,  14 
Ves.  574. 

■  The  cases  at  law,  contradicting  the 
opinion  of  Mr.  Justice  BuUer,  in  Lord 
l/madale  v.  Chwrch,  2  T.  R.  388.  are 
Brangwiue  v.  Parrot,  t  Bl.  Rep.  1190. 
WUde  V.  Ctarkwn,  6  T.  R.  SOS.  Shut 
V.  Proctor,  3  Marsh.  236.  M*Clure  v. 
Jhinkin,  1  East,  436«  in  which  how* 
ever,  it  was  decided,  when  a  foreign 
judgment  had  been  recovered  on  a 


tipnd,  in  an  action  npon  tlie  jtoidgneBf, 
interest  might  be  recoveM  m  da-' 
ttiages  beyond  the  penalty,  vide  8er<* 
jeant:  ^iiiuans 's  note  U  Gmimtford  v. 
Gr^h,  1  Saund.  58. 

&  to  the  application  of  this  doctrine 
in  bankruptcy  in  the  event  of  a  sur- 
plus, vide  the  Editor's  note  to  £x 
parte  CAomnton,  ante,  436.  and  as  to 
the  senerai  doctrine  upon  the  subject 
of  Merest,  Oreuxi  v.  Imotk,  pest, 
vol.  iv.  316 ;  and  the  cases  cited  in  tbe 
Editor's  note;  also  The  Attomey-Gt' 
neraH  v.  Jlfotittrarii^,  S  t*r.  80.  wl^re 
tbe  present  case  was  relied  npon  by 
Bickards,  B.  in  differing  from  the 
Court  upon  the  question,  whether  the 
crown  was  entitled  to  interest  on  the 
whole  sum  liquidated  by  tha  deputy 
remembrancer's  report,  upon  a  re- 
ference to  ascertain  wliat  was  due  for 
Srincipal  and  interest  on  a  forfeited 
ond,  where  the  funds  in  Court,  oot 
of  which  it  was  ultimately  to  be  jMiid, 
were  the  produce  of  the  sale  or  real 
estates  seised  under  an  extent  at  the 
instance  of  the  crown. 
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Knight  v.  Maclean.  i6t!i  Afordl. 

TflCHARD  GLOFER,  of  Croydon,  entered  into  a  bond  The  Master,  in 
-^•'  to  Richard  Glover,  of  Woldingham,  bearing  date  20lh  of  compittiDg  in- 
:November,  1749,  in  the  penalty  of  4:2,800,  conditioned  for  the   igTOtt^go  bS? 
payment  of  £1,400  on  the  £Oth  of  November  then  next,  with  law-  jond  thepoudty. 
fill  interest. 

This  bond-debt  being  unpaid,  and  a  bill  being  filed  for  accounts 
of  the  estate,  ^c.  of  Richard  Glover,  of  Croydon,  by  decree  in  the 
original  suit,  such  accounts  were  directed  to  be  taken. 

The  Master,  by  his  general  report,  dated  15th  of  May,  1790, 
stated  the  bond,  and  that  he  had  allowed  the  penalty  thereof. 

Exceptions  were  taken  to  the  Master's  report,  the  second  of 
which  went  (inter  alia)  to  the  Master  having  allowed  only  the 
penalty  of  the  bond. 

These  exceptions  came  on  to  be  argued  on  the  24th  of  Novem^ 
her,  ]  790,  before  Mr.  Justice  Buller,  then  sitting  for  the  Lord 
Chancellor,  when  Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Short,  for 
the  executors,  contended — that  the  Master  ought  to  have  calculated 
the  full  interest  down  to  the  present  time,  and  not  to  have  restrain- 
ed himself  to  the  penalty.  That  there  is  no  rule  to  this  effect  in 
the  books,  and  that  altliough  the  practice  has  been  so,  it  arose  from 
a  conformity  to  the  rule  of  the  Courts  of  common  law,  but  that 
even  there  the  rule  has  become  obsolete,  and  tlie  jury  now  will,  in 
the  shape  of  damages,  give  the  full  interest.  That,  in  the  present 
case,  the  Master  had  calculated  the  full  interest  on  notes  of  hand, 
so  that  interest  was  given  on  simple-contract  debts,  but  stopped  on  L  ^97  J 
a  specialty.  Tliey  cited  Lord  fjonsdale  v.  Church,  2  Term  Rep, 
S88.  Bunb.  23.  Duval  v.  Terrey,  Shower's  Pari.  Cases,  15. 
1  Salk.  154. 

Mr.  Solicitor-General  and  Mr.  Shuter,  on  the  other  side,  con- 
tended— that  it  was  always  the  practice  of  the  Master's  office,  to 
restrain  the  calculation  of  interest  to  the  penalty  of  the  bond.  That 
it  would  be  difHcult  to  argue  that  if  a  court  of  law  gave  further  inte- 
rest, that  a  court  of  equity  should  not  do  the  same  :  but  that  at  law 
it  was  given  in  the  shape  of  damages,  and  the  Master  could  never 
calculate  damages.  That  the  only  case  where  interest  was  extend- 
ed beyond  the  penalty  was,  where  the  debtor  was  plaintiff,  which 
was  the  case  in  Shower,  hut  where  the  creditor  was  plaintiff  it  was 
never  done.  Hale  v.  Thomas,  1  Vem.  349.  If  the  practice  of 
the  Court  is  to  be  changed,  it  should  be  by  a  decree,  not  in  tlia 
Masters  office. 
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1 792.  ^^«  Justice  Buller^  immediately  after  the  argument,  said — the 

\^^^^  question  is,  whether  the  Master  ought  not  to  calculate  the  whole 

Knight         interest  due,  without  stopping  at  the  penalty. 

The  direction  is^  to  calculate  interest  down  to  the  time,  and  that 
direction  the  Master  ought  to  follow,  and  calculate  the  interest  to 
the  time  of  the  report. 

There  may  be  cases,  that  say  the  interest  shall  only  be  to  tlie 
amount  of  the  penalty;  hut  they  are  very  old  cases,  and  were  deter- 
mined in  conformity  to  the  rule  of  law. 

But  it  is  now  held  otherwise,  even  there.  I  remember  a  case 
in  the  year  1765,  in  the  King*s  Bench,  where  it  was  held  otherwise, 
and  Lord  Man^ld  cited  a  case  at  Nisi  Prius,  where  Mr.  Justice 
If  right  directed  the  jury  to  find  damages  beyond  the  penalty.  The 
case  of  Wright  v.  Sealy^  Dougl.  48.  was  determined,  on  the 
ground  of  its  being  the  case  of  a  surety,  who  never  could  be  held 
to  have  intended  to  bind  himself  beyond  the  extent  of  the  penalty, 
but  the  exception  proves  the  general  nile  to  be  otherwise.  Then  if 
it  be  so  at  law,  where  is  the  equity  to  prevent  it  being  so  here? 
Will  a  court  of  equity  narrow  the  remedy  of  creditors,  whom  in  ge- 
neral it  favours  more  than  a  court  of  law  does  f 
[  498  ]  l^e  second  exception  was  therefore  allowed,  so  far  as  the  same 

went  to  the  Master's  not  allowing  interest  beyond  the  penalty  of 
the  bond. 

The  exceptants  being  dissatisfied  with  this  order,  preferred  their 
petition  to  the  Lord  Chancellor,  praying  that  the  exceptions  might 
be  re-argued,  which  being  ordered,  they  came  on  for  that  purpose, 
18lh  of  March,  1791. 

Mr.  Mamjitldf  Mr.  Lloyd,  and  Mr.  Abbot,  supported  the  ex- 
ceptions.— In  every  case  except  this,  the  sum  in  the  condition  of 
the  bond,  is  considered  as  the  real  debt.  Hiere  is  no  distinction 
between  a  bond  for  payment  of  money,  or  for  securing  the  per- 
formance of  a  collateral  act :  now  it  is  settled,  that  a  man  cannot 
pay  the  penalty  of  a  bond  in  discharge  of  an  obligation,  to  settle  an 
estate  to  certain  uses,  though  in  that  case  it  is  an  agreement  to  do  a 
thing,  the  performance  whereof  is  secured  by  the  penalty.  Hobson 
v.  Trevor,  1>  P.  W.  JQl.  Earl  of  Lonsdale  v.  Church,  2  Term 
Rep.  588.  So  it  appears  by  Godolphin,  70.  that,  in  the  question  as 
to  bona  notabiliay  the  sum  in  the  condition,  not  the  penally,  is  con- 
sidered as  the  debt.  So  in  a  deed  with  a  penalty  for  performance 
of  covenants,  or  for  payment  of  money  by  instalments,  the  party 
may  bring  debt  before  the  instalments  become  due,  and  is  not  con- 
fined to  the  penalty.  The  cases  where  the  penalty  has  been  consi- 
dered as  the  utmost  sum  to  be  recovered,  were  so  determined,  in 
order  to  follow  the  practice  of  the  courts  of  law.  They  are  old 
cases,  and  the  reason  has  ceased,  as  it  is  now  established  by  prece- 
dent, that  interest  may  be  given,  even  at  law,  beyond  the  penalty. 
When  this  was  on  before,  a  case  was  cited  in  which  Mr.  Justice 
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tVtight  had  directed  a  jury  to  find  to  the  extent  of  thfe  intierest  dfi^,  ITpfi. 

and  that  case  was  afterwards  approved  by  the  Court ;  a  difficulty  v^-w 

may  arise  on  that  practice  there,  for  if  a  man  owed  A.£lOO,  and  Knight 
jB.  «£lOO  on  bond,  and  u4,  recovered  judgment  for  ^100  debt,  and 
;€I00  damages,  though  the  judgment  is  entire,  the  /6100  damages 
could  not  be  set  on  the  same  footing  with  B.^s  bond-debt.  But  in 
modem  cases  in  equity,  interest  has  been  given  beyond  the  penalty : 
it  was  so  in  the  case  reported.  Shower's  P.  C.  15.  and  though  lliere 
are  some  particular  circumstances  mentioned  in  the  close  of  that  [  ^99  J 
case,  as  grounds  for  affirming  the  decree,  yet  it  seems  as  if  the  rea- 
sons proceeded  on  the  general  ground.  The  general  doctrine  seems 
to  have  been  first  fixed  in  Hale  v.  Thomas,  1  Vern.  349.  Lord 
Cowper,  in  1707,  considered  the  case  as  clear.  In  1718,  thereis  a 
case  to  the  same  effect  reported  by  Bunbury,  p.  23.  So  in  1  E<\. 
i\br,  288.  referring  to  Salk.  154.  Tliere  have  been  several  subse- 
quent cases  to  the  same  effect,  Godfrei/ v.  JVatsoti,  3  Atk.  517. 
some  of  them  in  the  House  of  Lords  (as  was  that  reported  by 
Shower)  also  Lord  Dunsany  v.  Plunket,  2  Brown's  P.  C.  25 1 . 
Kirzcane  v.  HI  a  Ice  ^  ibid.  3S3.  Corporation  of  Galway  v.  Russel, 
ibid.  275.  A  court  of  equity  looks  upon  the  bond  as  an  agreement, 
even  where  there  is  no  debt,  Acton  v.  Pierce,  2  Vern.  480.  Catmel 
v.  Buckle,  2  P.  VV.  342.  where  the  Court  could  not  confine  itself  to 
the  penalty,  because  the  bond  was  void  at  law.  In  Bishop  v* 
Churchy  2  Ves.  100 — :37l.  tlie  penalty  was  gone  at  law,  but  relief 
giveij  in  equity.  Now  there  is  no  principle  upon  which  the  Court 
can  give  relief  upon  an  instrument  void  at  law,  without  giving  it  to 
tlie  full  extent  of  the  debt.  There  would  be  many  cases  of  great 
hardship  if  the  creditor  was  tied  down  to  the  penalty,  as  in  the  case 
where  assets  fall  in  at  a  great  distance  of  time.  In  the  present 
case,  no  diligence  could  have  obtained  payment,  for  there  were  ho 
assets  for  many  years.  The  principle  is,  that  the  Court  will  look  to 
ihe  real  debt,  not  to  the  penalty  Ly  which  that  debt  is  secured. 

Mr.  Mitfordy  in  support  of  the  Master's  report,  said — that  ijie 
case  of  Lord  Londsdale  v.  Church,  would  not  be  found  to  be  a  deci- 
sion on  the  subject.  The  rule  under  which  the  Master  has  acted, 
is  clearly  established  both  at  law  and  in  equity ;  courts  of  equity 
have  recognized  the  rule,  and  considered  themselves  as  bound  by  it, 
except  in  cases  where  fraud  has  intervened,  or  the  parties  have 
submitted,  as  was  the  case  of  Duval  v.  Terrey,  The  case  of  Elliot 
v.  Daviesy  is  very  shortly  stated  in  Bunbury.     In  that  of  lioldipp  \ 

v.  Otwai/yQ.  Saund.  106.  the  Court  thought  that  upon  a  single  bill 
obligatory,  interest  might  be  given  in  the  shape  of'  damages.  In 
Lord  Dunsany  v.  Plunket,  the  party  was  in  possession,  and  the 
plaintiff  came  to  be  relieved  against  that  possession,  and  the  Court 
imposed  the  terms  of  paying  the  interest  due.  The  case  was  the 
same  in  Godfrey  v.  Watson,  Kirwane  v.  Blake,  proceeded  on  the 
fraudulent  conduct  of  the  party. — On  the  general  ground  there  is  a 

G  o  2  very 


Maclsaji. 


ITga.        y^  strong  cue,  Bromkjf.f.  Goodert,  1  Atlu  75.  against  canTiog 
WW  interest  further  than  the  penalty. 

^^^^  Lord  Chancellor  (during  the  argument) — threw  oat  great  doubts 

Mfi  to  the  nature  of  the  debt,  and  order  of  payment  of  the  iatereit 
uliri  the  penalty  (supposing  the  penalty  not  to  be  the  debt ;)  nbether 
it  would  be  a  debt  by  specialty,  or  by  simple  contract,  and  ordered 
the  matter  to  stand  over  for  judgment. 

.  But  before  any  judgment  actually  given  in  this  cause,  the  preced- 
ing[  case  of  Tew  v.  Jjord  Winterton  came  on,  in  which  the  same 
pomt  was  agitated,  and  Lord  Chancellor ,  having  satisfied  his  judg- 
ment on  the  subject,  ordered  the  exceptions  in  the  present  cause 
toba 

Over-ruled  (a). 

(d)  Se#  the  note  to  tfa«  Uft  cai*. 


•  IHcJt.  rssrf  JEx parte  Saltkb. 

Rollt, 

1^  iUnk^     TTTPON  the  petition  day  before  Michaelmas  Term,  this  petition 

Ooaitlian  may  be   \j  "^     •      r  j-  j       •  * ■_  i_  i^-  r 

•ppoiDtedy  and  came  on,  praymg  for  a  guardian  and  maintenance,  on  behalf  <rf 

■ahitsnance  al-     an  infant,  and  for  a  receiver,  but  without  any  suit  in  Court. 
lowed,  'vpoa  pe« 

^toa  wiOHMit  ^j.^  Abbot f  for  the  petitioner-— cited  Ex  parte  Kent,  June  15tb, 

Th  MMti  f  th  ^790,  where  the  like  order  had  been  made  (ante,  88.)  upon  autho- 
petition  «i«  to  be  ^^  of  Ex  parte  Whitjield,  2  Atl(.  515.  and  prayed  that  the  Master 
allowed  to  the       might  also  tax  the  costs  of  this  petition,  on  authority  of  Ex  parte 

guardian  in  his      Thomas,  Ambl.  146. 
account!. 

The  Chancellor  thought  with  Lord  Hardtricke,  in  2  Atk.  SIS, 
*«^that  no  receiver  could  be  granted  ;  but  he  also  doubted  the  pro* 
priety  of  having  the  costs  taxed,  though  so  reported  in  AwMer. 
He  ordered  the*  guardian  and  maintenance. 

Afterwards  Mr.  Dickens,  the  Register,  drew  up  the  order,  bat 
would  not  deliver  it  out,  and  stated  to  the*  Chancellor,  that  maiB- 
tenance  ought  not  to  be  ordered,  without  a  suit  to  bring  the  fund 
[  501  ]  ^^o  Court;  and  that  though  the  practice  had  been  so  formerly,  yet 
when  Lord  Kenyon  \\%%  Muster  of  the  Rolls,  it  had  been  discon- 
tinued.    It  was  directed  to  be  mentioned  again. 

In  the  course  of  the  term  Mr.  Abbot  renewed  his  application, 
and  cited  tlie  following  precedents,  wiiich  the  Chancellor  desired 
night  be  laid  before  him. 

The  first  instance  of  a  guardian  appointed  on  petition,  without 
bill,  is  said  tp  have  been  in  1(>96,  in  the  case  of  Hampden^  Harg. 

Co, 


i 


IN  THE  High  CdVRT  of  CiiAMceitT. 

Co,  Litt.  fo.  131.  notis.  But  this  order  does  not  appear  upon  the 
Register's  Book. 

Ex  parte  Dacre  Barrett  Lennard  (Reg.  Lib.  A.  fo.  85.  Anno 
1723.)    Mainteoance  ordered  by  Lord  Macclesfield. 

The  order  for  maintenance  (as  well  as  upon  the  right  of  guar* 
dianship)  affirmed  by  the  House  of  Lords,  1724.  2  Bro.  P.  C.  699. 
Ijady  Teynham  v.  Lennard. 


Ml 


Lord  Hardwicke,  speaking  of  this  case,  says — **  Here  is  a  prece- 
'^  dent  in  point,  where  maintenance  has  been  allowed  upon  the 
''  authority  of  Lord  Macclesfield,  and  the  House  of  Lords,  not-» 
'^  withstanding  there  was  no  cause  depending.^  2  Atk.  3 1 6. 

Ex  parte  Odel,  1731. — Maintenance  ordered  by  Sir  Joseph 
JekyJlf  cited  in  2  Atk.  315.  but  does  not  appear  upon  the  Regri* 
ter's  Book,    In  this  case  it  is  said  a  receiver  was  aiso  appointed. 

Ex  parte  Peploe  (Reg.  lib.  B.  fo.  436.  Anno  1733.)— Maio« 
tenance  ordered  by  Sir  Joseph  JekylL  In  tliis  case  also,  a  receifer 
"was  appointed.  / 

Ex  parte  JVhitfield  (Reg.  Lib.  B.  fo.  391.  Anno  1741.)— Main- 
tenance ordered  by  Lord  Uardwicie. 

The  judgment  of  the  Court,  with  the   reason   and  antlioritiet 
upon  which  this  sort  of  order  is  founded^  is  reported  at  length, ' 
2  Atk.  313. 

Ex  parte  Thomas  (Reg.  Lib.  B.  fo.  350.  Annrf  1751.) — Main- 
tenance ordered  by  Lord  Hardwicke.  Hiis  case  is  reported,  Ambl. 
146. 

Ex  parte  Kent,  (Reg.  Lib.  A.  fo.  445.  Anno  1789.) — Main- 
tenance ordered,  (ante,  88.)  Also  in  the  latter  case  the  guardian 
was  ordered  to  enter  into  a  recognizance. 

December  17th.  At  the  last  seal,  this  was  again  mentioned^ 
nvhen  the  Chancellor  said,  he  thought  the  practice  was  too  old  and 
establbhed  to  be  now  altered ;  also,  that  in  many  instances  it  was 
highly  convenient ;  and  he  directed  the  order  to  be  issued. 

March  l6ih,  1792.  "^This  matter  came  on  again  before  tlie 
Master  of  the  Rolls,  upon  petition  to  confirm  the  report,  and  to 
have  the  costs  taxed  according  to  the  form  of  the  order  in  Ex  parte 
Thomas. 


Mr»  Abbot,  for  the  petitioner. 

(a)  Mr.  DUketUf  in  his  report  of  this 
,  whidi  be  gives  very  fully,  has 


added  the  reasons  which  he  addressed 
to  Lord  7%urUWf  agiinst  this  practice; 
and  a  case  in  the  Dnke  of  NewcnMlt^B 
minority  upon  an  application  upon  pe- 
tition for  maintenaDOO,  in  which  Lord 


Ordered  (a), 

Roulyn  refused  to  allow  it,  unless  the 
parties  filed  a  bill.  Lord  JUiadtU^ 
in  K^Ktift  ▼.  Co»t^^  1  Sch.  St,  hif.  loau 
observed,  tliat  it  was  unnece^sry 
to  file  a  bill  for  the  appointment, 
thoQgh  it  would  be  necessary  to  do  so 
fpr  toe  re moTal  of  ti  guardian. 


t7dt. 

JBxparlc 

Saltkiu 


[ioai 


Ex  parte 


60i 


Cases  Argued  and  Determined 


1792. 


^.     ,.    ^       'Ex parte  CocKSHo^r.  in  the  Matter  of  John  Ridehalgoe, 
Hall,  23d  J/ar.  a  Bankrupt. 

Surrender  of  a       'T^IE  prayer  pf  this  petition  was,  that  the  petitioners  might  be 

copyhold  wtote  X  admitted  creditors,  and  to  prove  a  debt  of  £32?.  5s.  lOd. 
not  an  act  of  j.i  iri  ..j 

bankruptcy  uu-     tinder  the  commission,  and  for  that  purpose  stated — 

deriJac.i.tf.25.  That  by  a  bond  dated  25th  of  Maj/,  1785,  petitioners,  together 
**^*  with  .Lawrence  Ride/utlgue,  became  jointly  and  severally  bound  to 

^7  fi*7  "    Gabriel  IVilkinson^  in  the  penalty  of  £600,  conditioned  for  pay- 
ni^raiid^e^    "^"*  of  £300  and  interiBst,  on  or  before  the  20tli  of  May,  1786. 
titioarra  have  That  by  a  bond  of  indemnity,  executed  by  said  Lamrefue,  and  " 

uttdpart ^^^  the  bankrupt,  dated  18th  June,  1785,  Lawrence  and  the  bankrupt 
part  aAer?they  became  jointly  and  severally  bound  to  the  petitioners,  (among  other 
may  prove  the  things)  to  indemnify  the  petitioners  from  tne  payment  of  said  £300 
whole*  and  interest,  secured  "by  the  said  bond. 

[  503  ]  That  about  the  30lh  oi  January y  1790,  the  petitioners  paid  to 

Wilkinson,  £\IS,  2s.  6d.  and  ^boixi  J prii,  the  petitioners  paid 
him  £209.  3s.  4rf.  making  together  £327.  55.  lOrf.  for  the  prkici 
pal  and  interest  then  due  to  him  on  the  bond. 

.  That  on  the  23d  of  February,  1790,  a  commission  issued  against 
John  Ridehalgue, 

ITiaton  the  15th  o(  December,  1790,  the  petitioners  applied  to' 
the  major  part  of  the  commissioners^  to  be  admitted  to  prove  their 
debt  of  £327.  55.  lOd. ;  but  were  refused,  and  a  dividend  of  65.  Sd. 
in  the  pound  had  been  made. 

Mr.  Cooke,  in  support  of  die  petition,  said — the  alledged  reason 
for  tlie.comthissidniers  refusal  of  the  prayer  of  the  petitioners  debt, 
was,  that  he  committed  a  previous  act  of  bankruptcy,  by  surrender 
Or  a  copyhold  estate  to  one  of  his  creditors,  to  give  him  an  unfair 
^rfeference,  but  that  it  had  been  held  by  Lord  Mansfield,  in  Martin 
V.'  Phs}tress  and  Roberts,  4  Burr.  2477.  that*an  assignment,  in  order 
to  be  within  the  clause  of  the  1  Ja.  I.e.  15.  5.  2.  mu*9t  be  by  deed 
-^that  was  a  case  of  goods  bought  by  the  baiikrtipt  on  credit,  aud 
^lybn  up  to  the  creditor,  for  the  purpose  of  an  utifair  preference,  and 
hot  beiitg  a  conveylince  by  deed  was  ndt  rfn  act  of  bank-ruptcy;  that 
so  the  present  case,  being  by  a  surrender,  though  a  fraud^  was  not 
an  act  of  bankruptcy. 

lie  also  contended,  that  the  plaintiff  had  a  right  to  prove  both 
the  sums  paid.  That  the  condition  being  broken,  and  the  bond 
forfeited  at  law>  the  petitioners  had  a  right  to  prove  all  they  had 
■paidu^der  it. 

Mr.  Mitford,  on  the  other  side,  said— it  had  been  held  lliat 
copyhold  estates  were  within  the  bankrupt  Jaws ;  and  therefore  a 
surrender  of  such  estate  would  be  witliin  the  clause  as  an  act  of 
bankiuptc;y 

He 


IN  THB  High  Court  of  Cuanceky. 

He  also  contended,  that  though  it  was  true,  under  an  annuity 
bond  forfeited  at  law,  you  had  a  right  to  prove  the  whole,  it  waa 
not  so  under  a  bond  of  indemnity. 

Lord  Chancellor  thought — that  in  order  to  be  within  the  words 
in  the  statute  **  make  any  fraudulent  grant  or  conveyance  of  his, 
her,  or  their  lands,  Sfc.  whereby  his  creditors  shall  be  defeated  or 
delayed  for  the  recovery  of  their  just  debts,"  the  conveyance  must 
be  such  as  would  defeat  or  delay  the  creditors  in  recovering  at  law, 
and  therefore  could  not  extend  to  this  case,  the  copyhold  being 
neither  liable  to  ^  fieri  facias  or  an  elegit ;  therefore  it  is  a  convey- 
ance of  tliat  which  the  creditors  could  not  get  hold  of  (a). 

And  that  as,  if  there  had  been  no  bond  of  indemnity,  the  pe-> 
titioners  having  paid  the  money  on  account  of  the  bankrupt,  might 
have  brought  an  action,  so  there  being  a  bond,  they  would  re- 
cover upon  it,  and  the  condition  of  the  bond  being  broke  before 
the  bankruptcy,  tliey  had  a  right  to  prove  the  whole  of  what  they 
had  paid  {b). 

He  therefore  granted  the  whole  prayer  of  the  petition. 


Md 


(a)  This  very  point  had  before  been 
alluded  to  by  Lord  Mansfield,  in  f/a«- 
selit  V.  SimpsoUj  Doug.  9.1,  n. 

(6)  A  surety  before  the  statute  49 
Geo.:\  c,  V2l»  might  prove  his  debt 
lindcr  a  commission  as^ainst  the  prin- 
cipal, either  when  he  had  |>aiil  the 
debt  before  the  biinkruptcy,  or  where 
he  hud  received  a  bond  of  indt  innity, 
which  had  become  forfeited  before  the 
banLruptry,  Tuiisaatnl  v.  Martinnanty 
2  T.  R.  100.  Martihv,  Courts  ib.  610. 
Hodgson  V.  Bell,  7  T.  R,  97.  and  now 
by  Uiat  statnte,  botli  f  ureties  and  per- 


sons ^^  liable  for"*  the  debts  of  bank- 
rupts (as  to  the  construction  of  which 
latter  words,  Tide  Ex  ptuie  Ijibbom^ 
17  Ves.  334.  Ex  parte  Yw^e,  :\  Ves, 
^  Hca.  40.)  may  prove,  although  Ihuy 
may  have  paid  the  same  after  the  com- 
mission, in  case  the  creditor  ban  not 
proved,  anil  in  Ccu«c  he  has  proved, 
may  stand  in  his  place,  provided  tht; 
surety,  at  the  time  he  became  snch, 
had  not  notice  of  any  act  of  bankrupt- 
cy, or  that  he  was  insolvent,  or  iittd 
stopped  payment. 


1702. 


ExfoHt 

CocxiRorr, 

[504] 


jExpaWe  Hakkey,  in  the  Matter  .of  Mills  and  Swan  ston^      LincoinVlnQ 

Bankrupts.  Hall,  twhMw. 

^■^IllS  was  a  petition  in  the  same  bankruptcy  with  that,  Ex  parte 
•*•  Champion^  reported  ante,  p.  436,  it  proved  thai  the  commis- 
sioners might  be  ordered  to  compute  interest  on  the  sum  of 
£11,345.  5s.  Id.  proved  by  the  petitioners,  against  the  estate  of 
the  baukriipts,  and  that  the  same  might  be  paid  to  the  petitioners. 
It  slated  tliat  tiie  petitioners  are  bankers,  that  the  bankrupts  em- 
ployed tlieui  as  such,  that  bankers  in  London  frequently  assist  their 
employers  by  temporary  loans  of  money,  and  that  such  loans  carry 
au  interest  at  the  rate  of  £5  per  cent,  and  that  it  has  for  a  great 
number  of  years  beeo  a  custom  well  known  and  established  in  the 
city  of  London,  that  bankers  have  a  right  to  charge,  and  actually 

do 


Interest  allowed 
to  be  proved  oo 
Uie  bsmkrnpt's 
notes  to  bankers 
(not  reserving 
int(erert)nhtre 
being  a  sarplns 
of  the  bankrupt's 
estate,  after  pay* 
mentof  i90f.m 
tbepoood* 


^04  Casks   ARGy£D-AND   DfiT£BMlN£I> 

179^.  do  charge  their  employers  interest  on  such  loans,  whether  any  pre- 

<^-^^  vious  agreement  is  made  for  that  purpose  or  not,  and  such  loans 

^  jHift*         3re  vaaA^  on  the  faith  of  such  custom,  and  with  full  knowlec^e 

llANXBY.       thereof:  and  that  it  is  the  custom  of  merchants,  and  particularly  of 

West-India  merchants,  to  charge  their  correspondents  interest  for 

monies  in  advance,  and  for  extraordinary  credit  on  goods  supplied. 

£  505  ]  That  in  and  previous  to  1772,  the  petitioners  lent  the  bankrupts 

different  sums  of  money  and  paid  their  drafts  beyond  the  amount  of 

their  cash  in  hand,  and  charged  interest,  and  were  allowed  and  paid 

the  same  by  the  bankrupts. 

That  on  the  9th  of  December,  1772,  the  petitioners  lent  the  bank- 
rupts £3,0()0,  for  which  the  bankrupts  gave  a  promissory  note  m 
the  foUovsing  terms:  *^  We  promise  to  pay  on  demand  to  Messrs. 
Jiankeys  and  Co.  £3,000,  for  value  received." 

«On  the  ist  of  January,  1773,  the  petitioners  lent  the  bankrupts 
the  further  sum  of  £3,000,  on  a  similar  note. 

On  the  Idth  of  March,  1773,  the  petitioners  lent  the  bankrupts 
jC4,000,  on  a  similar  note. 

On  the  2 Ist  of  July,  1775,  the  petitioners  lent  the  bankrupts  the 
further  sum  of  £3,000  on  a  promissory  note  in  these  terms :  "  We 
promise  to  pay  to  Messrs.  Hankeys  and  Co.  £3,000  mih  interat 
jbr  the  same,  at  the  rate  of  £5  per  cent,  per  annum.'*  * 

That  the  said  sums,  making  together  £13,000,  were  actually 
lent  and  advanced  by  the  petitioners  to  the  bankrupts,  at  interest, 
at  the  rate  of  £5  per  cent,  per  annum,  and  that  the  petitioners  hav- 
ing, previous  to  the  month  o{  January,  1776,  received  of  the  bank- 
rupts several  sums  of  money  on  account  of  the  interest  accrued  on 
the  said  debt,  made  up  an  account  of  the  same  in  their  books, 
amounting  to  £56l.  85.  which  was  charged  iu  Aeir  accounts  with 
the  bankrupts,  and  allowed  by  them,  and  that  the  bankrupts  kept 
a  bank  book,  in  which  the  sum^.'^ccrued  due  for  interest  since  were 
likewise  entered. — It  then  stated  the  bankruptcy,  and  that  the  peti* 
tioners  having  charged  the  bankrupts  with  £45.  11^.  for.  the  balance 
of  interest  on  the  said  sum  of  £13,000,  to  the  time  of  the  date  of 
the  commission,  they  had  still  in  their  hands  two  sums  of  money  be- 
longing to  the  bankrupts  amounting  to  £1,654.  14^.  \\d.  and  the 
petitioners  being  entitled  to  deduct  the  same  out  of  £13,000,  there 
remained  due  to  the  petitioners  from  the  bankrupts  £1 1,345.  5^.  \d. ; 
and  one  of  the  petitioners  proved  the  said  debt  against  the  bank- 
rupt's estate. 
f  507  ]  H^he  petition  then  stated  that  there  was  a  surplus,  and  the  peti- 

tion of  Morris  with  the  order,  and  an  application  to  the  commis- 
sioners, and  their  refusal  to  admit  the  same,  as  stated  in  the  petition 
Ex  parte  Champion,  and  prayed  as  above. 

The  petition  came  on  immediately  after  that,  on  the  4th  of  Fe^ 
brunry  last,  but  it  was  suggested  that  a  copy  of  it  ought  to  have 
been  served  on  fV*  Swauston  the  surviving  partner,  as  being  inte- 
rested 
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rested  iu  the  surplus.     It  therefore  stood  over  for  that  purpose^  and  179& 

be  having  been  served,  it  came  ou  now.  ^^/^ 

It  was  admitted  that  tlie  three  notes,  which   did   not  express         ExparU 
interest^  were  drawn  by  fF.  Swanstofif  who  was  cashier  of  tha 
bouse,  and  that  which  expressed  interest,  by  a  young  partner  in 
the  house,  who  had  never  been  used  to  conduct  that  part  of  the 
business. 

Mr.  Mansfield  and  Ilollist  contended  that  the  petitioners  wero 
entitled  to  interest  on  their  debt.  That  it  is  the  custom  of  bankers 
to  charge  interest  on  sums  advanced  in  this  way  to  their  customers. 
That  this  was  allowed  in  tlie  case  Ex  parte  Champion  to  anothef* 
creditor.  The  only  objection  made  is,  that  interest,  in  such  cases^ 
is  given  by  a  jury  as  damages.  It  is  a  debt  that  carries  interest  iu 
its  own  nature,  and  therefore  it  was  unnecessary  that  interest  should 
be  mentioned  on  the  face  of  the  note.  The  notes  are  payable  ou 
demaild.     Both  the  acts  relative  to  protests,  that  of  King  IVilUan^  *  ^ 

and  that  of  Queen  Ann  direct  interest  to  be  paid,  in  tiiis  case  an 
agreement  for  five  per  cent,  interest  is  sworn  to  by  the  petitioner 
HankeUt  so  that  the  express  contract  was  lending  money  at  inleresl^ 
In  Robinson  v.  Bland,  2  Burr.  1077,  interest  was  given,  though 
not  expressed  in  the  note  ;  and  Lord  Mansfield  said  it  was  due 
both  at  law  and  in  equity.  And  lately  the  Common  Pleas  have 
given  interest  upon  interest  upon  money  advanced  for  the  defeu^ 
dant's  lise. 

Mr.  Solicitor-General  and  Mr.  Mitfbrd,  on  the  other  side. 

The  question  turns  on  the  nature  of  the  contract  made  with  the 
Hankeys.  They  had  four  bills,  and  now  contend  that  the  effect  of 
the  bills  which  do  not  express  interest  is  the  same  with  that  of  the 
one  that  does.  They  state  tliat  interest  is  due  by  law,  because  [  507  ] 
there  is  a  custom  of  bankers  to  charge  persons  with  whom  they 
deal  in  this  way  with  interest,  and  that  books  were  kept  between 
them  and  the  bankrupts,  in  which  interest  was  entered  and  allowed. 
It  is  too  late,  since  the  case  of  Sir  Stephen  Evance's  creditors,  to 
contest  the  power  of  the  Court  to  give  interest  on  a  bankrupt's 
debts  where  there  is  a  surplus  ;  though  it  is  difficult  to  trace  such 
power  from  the  clauses  in  the  acts  of  parliament :  but  the  Court 
will  not  go  beyond  what  was  done  in  that  case  :  Tliere  bond  debts 
bore  interest  to  the  extent  of  the  penalty ;  notes  expressly  reserving 
interest  to  the  full  extent  of  the  interest  due ;  but  no  debt  was  oi^ 
dered  to  carry  interest  for  which  interest  would  have  been  given  by 
a  jury  only  as  damages :  not  upon  notes  not  reserving  interest, 
though  there  had  been  a  demand ;  because  there  at  law  the  interest 
could  only  have  been  given  as  damages,  in  the  case  determined 
{Ex  parte  Champion)  it  was  upon  contract,  and  the  petitioners  might 
have  claimed  the  interest  under  the  commission.  There  the  goods 
were  sold  ou  a  contract  thai  they  should  be  paid  forat  a  future  day. 
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Some  doubt  may  be  entertained  on  that  case^  because  where  gooA 
are  so  sold,  and  an  action  is  brought  Tor  the  value,  the  interest  if 
always  given  as  damages.  Though  there  be  a  custom  of  bankers 
to  charge  interest,  if  an  action  had  been  brought  on  the  three  ISUi, 
the  interest  would  have  been  given  as  damages :  and  if  any  part  of 
it  had  been  paid,  it  would  have  been  deducted  as  so  much  paid  of 
the  damages ;  and  if  they  could  recover  it  only  as  damages  the 
Court  will  not  order  it  to  be  paid  in  bankruptcy,  as  that  which  cao 
be  recovered  only  as  damages  cannot  be  proved  under  a  commis- 
sion ;  the  usage  of  bankers  to  charge  interest  has  not  been  consi- 
dered as  the  same  thing  as  a  contract  to  pay  interest ;  and  they  have 
never  attempted  to  provje  the  interest  of  the  said  debts  under  bank- 
ruptcies. 

Lord  Chancellor  (during,  and  at  the  close  of  the  argument,)  said, 
he  thought  the  interest  due  by  contract,  at  least  it  became  so  after 
it  was  paid  the  first  time ;  that  when  it  was  a  contract  for  forbear- 
ance, and  payments  would  be  payments  on  that  contract,  for  forbeai- 
ance.  If  sued  upon  before  any  payment,  the  plaintiff  could  only 
have  the  interest  in  the  shape  of  damages  ;  but  if  the  party  has 
once  contracted  to  pay  the  interest  at  such  a  rate  for  forbearance, 
it  then  is  a  debt  by  contract.  Payment  of  a  sum  for  interest  would 
not  be  a  liquidation  of  the  debt,  but  a  contract  for  future  forbear- 
ance ;  and  therefore  as  long  as  the  money  is  forborne,  so  long  the 
same  rate  of  interest  shall  be  allowed. 

His  Lordship  therefore  made  the  order  that  the  petitioners  be 
admitted  to  prove  the  interest  (a). 


(a)  This  petiticn  was  afterwards  af- 
tiruifcl  by  Lord  Rosslyn^xx^on  a  re- 
hearing, Ex  parte  MillSy  2  Ves.  Jan. 


295.  For  (he  snbscqnent  cases,  vide 
the  note  to  Ex  puric  Chmminouj  ante, 
436. 
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Exception  will 
not  lie  to  a  mas- 
ter's report  of  the 
appointment  of  a 
receiver  without 
•hewing  that  the 
person  appointed 
IS  improper. 


Thqmas  v.  Dawkins. 

A  N  exception  taken  to  the  Master's  report  of  his  having  ap- 
-^^  pointed  John  Franklin  receiver  of  the  estate  of  the  defendant. 
It  appeared  that  the  estate,  of  the  value  of  about  ;t'400  a  year, 
was  ill  mortgage  to  the  late  Sir  Herbert  Mackwortk  for  £11,000; 
that  he  was  also  a  judgment  creditor  for  £600 ;  and  that  he  had,  in 
1774,  been  appointed  receiver,  and  since  that  time  had  paid  off  in- 
cumbrances (being  younger  children's  fortunes)  to  the  amount  of 
£3,500 ;  that  Sir  Herbert  having  died  in  the  receipt  of  the  rents 
and  profits,  and  having  appointed  Lady  Mackworth  his  cxccuuix, 
it  became  necessary  to  appoint  anollier  receiver. 

The  defendant,  Mary  Daukuis,  is  entitled  to  the  estate,  subject 

to  the  incumbrances. 

Upou 
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Upon  the  reference  to  the  Master  to  appoint  a  receiver,  Miss 
Dazs'kirts  recommended  John  Fraiiklin  to  b6  receiver,  Lady  Mack-' 
vorik  recommended  John  Morgan^  esq.  of  Swansea  com.  Gla- 
norgan.  The  Master  appointed  Mr.  FraMiUf  and  had  reported 
hat  he  had  done  so. 

To  this  report  Lady  Mackworth  took  the  present  exception,  stat- 
ng,  that  '^  she  proposed  and  was  desirous  that  John  Morgan,  \iho 
ives  near  and  contiguous  to  the  said  estates,  or  the  greatest  part 
hereof,  should  be  appointed  receiver;  the  said  exceptant  having  a 
^reat  trust  and  conhdence  in  him,  and  believing  that  he  would  do 
lU  utmost  for  increasing  and  improving  the  estates :  and  for  that 
this  exceptant  hatli  not  the  same  knowledge  of,  and  confidence  in 
John  Frauklin,  who  hath  been  appointed  by  the  Master,  and  for 
that  he  lives  remote  from  the  said  estates,  or  the  greatest  part  there- 
of; for  which  reasons  she  prayed  that  the  appointment  might  be 
Bct  aside,  and  the  said  John  Morgan  appointed  receiver." 

luord  Cliancellor,  upon  the  exception  coming  on,  asked  whether 
this  was  a  case  for  an  exception ;  t1iat  he  had  understood  the  rule 
lo  be,  that  where  a  report  succeeded  contirniation  there  the  party 
might  except  to  it ;  but  that  in  the  case  of  appointing  receivers, 
guardians,  or  maintenance,  where  the  report  never  comes  to  be 
confirmed  there  it  is  uncommon  to  except. 

Mr.  Lloyd,  in  support  of  the  exception,  stated  Lady  Mack- 
teorth^s  interest,  and  that  she,  by  bringing  an  ejectment,  could, 
as  mortgagee,  enter  into  possession  and  appoint  her  own  receiver. 

Mr.  Mitford,  on  the  other  side,  said,  that  it  was  laid  down  as  a 
•principle  that  such  exception  would  not  He,  unless  it  was  shewn, 
^hich  is  not  pretended  in  the  present  case,  tliat  the  person  appoint- 
ed by  the  Master  was  an  improper  person.  This  principle  was 
laid  down  and  proceeded  upon  in  Mitchel  v.  Hunter ^  (Creuze  v. 
^he  Bishop  of  London,  ante,  vol.  ii.  p.  253,)  where  Lord  Kenuon 
had  referred  the  matter  back  to  the  Master  to  state  reasons,  andhis 
Lordship,  on  the  matter  coming  on  again,  had  thought  the  Master 
bad  doite  right. 

Lord  Chancellor  tliought  Mr.  Mitford  right ;  and  said  the  prin- 
ciple he  went  on  was,  that  small  discussions,  as  to  who  should  be 
receiver  arid  have  the  allowance,  were  not  proper  questions  for 
him  ;  where  a  Master  has  made  a  report  of  a  receiver,  in  Orderto 
remove  him,  you  should  shew  that  he  is  an  improper  person  for  the 
puipose.  In  ihc  present  case  the  estate  is  liable  to  an  unascertain- 
ed charge  to  the  Alackicorth  family.  The  interest  of  the  owner  of 
the  equity  of  redemption  seems  fully  equal  lo  the  other.  And 
there  is  no  dauber  of  the  mortgagee  losing  her  money  :  under  these 
circumstances,  there  is  no  reason  lo  set  aside  the  Master's  report. 

The 
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The  exception  was  therefore  dismissed :  but  it  being  alledlpd 
that  this  might  induce  Lady  Mackmorth  to  bring  her  ejectment,  and 
to  take  possession  of  the  estate^  it  was  ordered^  bj  consent,  thai  ^ 
receiver  should,  out  of  the  first  rents,  keep  dawn  the  interest  of  ike 
incumbrances  (a). 

(c)  See  thU  case  cited  by  Sir  T.  Pht'  it  did  not  appear  from  thit  report^  btt 

flu^,  in  Tike  Aitomey'General  v.  Day^  that  it  did  from  Mr.  Fcify't,  wli»pf»> 

fMad.95t.    The  report  ofthejndg-  posed     Frmkiffn.     For  tbs    raeiil 

ment  is  eironeous  in  two  respectt,  Ist,  doctrine  upon  this  sabjcct,  vide  the 

la   representing  his    Honor  to  have  Editor's  note  t«  Crcne  T.LMvfA^aatB^ 

stated,  that  the  present  case  was  more  j^,  it  155. 
Iblly  reported  in  Fesey ;  and  Sdly,  that 
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PreiiiiDption  of 
death  M  legatee. 


Dixoif  r.  Dixon. 

A  LEGATEE  having  been  abroad  26  years,  and  not  h«in| 
•^^  been  heard  of  for  £5  years  past  his  Honor  said  be  would  pis' 
aume  him  to  be  dead  (a). 

(a)  The  mode  in  which  Lord  Alvan^ 
Uff  proceeded  in  the  present  ease,  was 
approved  of  by  Lord  Eldan^  in  Lee  v. 
WUIoekf  6  Ves.  606.  where,  rnider 
•imilar  circHmstanoes,  the  Master  had 
stated  evidence  as  to  tiie  death  of  the 
lecatee  without  drawing  any  conclMrion, 
The  entry  ill  the  Kegister's  book,  is 
A.  1791.  fol.  315.  It  appears  that  on 
the  ^d  June^  1790,  it  had  been  refers 
red  to  the  Master  to  enquire  whether 
the  legatee  was  living  or  dead,  and  if 
dead,  when  and  where  he  liad  died, 
and  wlio  were  his  sext  of  liin.  The 
Master  by  his  report,  stated  that  from 
the  affidavits  which  he  recited,  it  a|^ 
peared  that  the  legatee  had  gone  to 
•eaaboat  twenty-eight  years  before, 
and  had  been  heard  of  about  a  year 


afterwards  in  the  £ail  /luHes,  when  be 
was  very  ill  and  had  never  been  hcud 
of  since.  On  the  t3d  of  Feknajk 
hif  Honor  referred  H  IwcIl  la  m 
Master  to  revise  his  report.  AA«- 
wards  by  a  second  report,  berag 
date  the  S7th  of  Februarg^  reci(iB| 
the  sobstance  of  tlie  affidavits,  dit 
Master  certified,  that  in  eonaeqaescs 
of  its  bwna  twenty*eight  yean  mui 
he  left  the  iiingdom,  and  twcaty-sent 
since  he  laad  been  beard  of,  .At  m  if 
•ptmra  that  he  had  died  in  tka  liia- 
time  of  the  testator,  wher^npon  a  da> 
cree  was  made  accordingly. 

As  to  presomiBf  prnfmeid  of  a  to^ 
ey,  videJexfli  v.  iWoerville,  poet,  viL 
iv.li5.    S.  C.  9  Vas.  Jan.  il« 


Ex  pcrU 
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1792, 
Ex  parte  Bromfield.^  s.  c. 

npHtS  was  t  petition  of  the  personal  representatives  of  John      t  DUk.  ret, 
-^   Bromfieldf  Esq.  a  lunatic  (deceased),  that  the  Accountant-ge-  t^rd  Ckanceltar 
Bera]  might  transfer  several  sums  standing  in  the  public  funds  iii  tboaght  ihat,  not- 
Uf  name  to  the  credit  of  this  account,  to  them.     A  part  of  these  ^^^of^^ 
funds  was  purchased  with  sums  of  money,  the  produce  of  timber  17  Ed.  s.  s.  1. 
cut  upon  the  lunatic^s  estate,  by  order  of  the  Court,  at  the  instance  c-  9,  to.  the  Court 
of  his  sister,  who  was  committee  of  his  person  and  estate;  and  ord^^timh^r^de- 
upon  the  representation  that  it  was  in  a  state  of  decay,  and  da**  caytng  on  the  es- 
masine  other  timber,  and  injuring  the  soil  through  that  state  of  tate  of  a  lunatic 
decav  >  J        6  o  tol>ccot;but 

^r  11  r  1.    i_  •  1  <>>d  notabwlutdy 

JThe  petition  was  opposed  on  the  part  of  toe  heirs  at  law.  decide  the  point, 

or  whether  the 
Mr.  Mamfieldy  for  the  heirs  at  law. — ^The  question  is  with  re-  E'^"^j'!!S|** 
spect  to  money  produced  by  sale  of  timber,  cut  on  the  lunatic's  re^m^^mitd^ 
estate,  by  order  of  the  Court.    Tlie  heir  at  law  claims  this  money  estate, 
on  the  ground  that  his  right  is  the  same  as  if  the  timber  had  been        f  511  1 
still  standing ;  in  which  case  it  would  have  descended  with  the 
estate  to  him.     That  his  rights  cannot  be  varied  by  the  circum- 
stance of  the  timber's  being  cut,  appears  from  the  cases  Ex  parte      * 
Grimstone,  Amb.  706.  and  Tu/lU  v.  Tullit,  Amb.  370.    In  those 
cases  the  timber  had  been  cut  without  order ;  here  it  was  cut  by 
order  of  the  Court,  and  the  money  produced  by  the  sale  paid  into 
the  Bank.    Where  such  sale  is  made  by  order  of  the  Court,  it  is  to 
be  considered  on  the  same  foot  of  property  as  if  it  continued  tim^ 
ber.    This  doctrine  is  laid  down  by  Lord  Haramcke  in  Anandale 
ir.  Anandale f  ^  Ves.  381.    The  Court  cannot,  by  its  order,  change 
the  nature  of  the  property  of  an  infant  or  a  lunatic.     Intcood  v. 
Tofgne,  Amh.  417.  {a)  Lord  Northington  there  relied  on  the  act 
of  the  infant  after  she  came  of  age,  by  electing  to  have  it  consider- 
ed as  real  estate.     Besides,  there  the  mother,  who  was  the  only 
aeit  of  kin,  signed  the  petition,  and  consented  to  the  money  being 
invested  in  the  purchase  of  real  estate.    There  are  not  many  orders 
to  be  found  whereby  timber  has  been  felled  and  the  property 
changed.     The  first  instance  we  have  been  able  to  trace  is  in  the 
matter  of  Ann  Hunt,  a  lunatic,  where  Lord  Henley  made  an 
order,.  13th  of  March,  176O,  upon  the  petition  of  the  commilteesi, 
that  they  should  be  at  liberty  to  cut  down  and  fell  such  dead,  lop^ 
and  decaying  timber  as  they  should  be  advised  as  necessary  to  be 
taken  out,  to  ^  bring  the  woods,  coppices,  and  hedge-rows  on  the 
lunatic's  estate  into  a  proper  course  of  husbandry  ;  and  all  direc* 

*  The  reporter  has  not  iisnally  admitted  cases  to  appear  which  have  not  re- 
ceived final  judgnient;  but  the  importance -of  the  present  case  upon  the  prac- 
tice of  the  Court  in  a  material  instance,  and  the  strong  inclination  indicated  by 
what  fell  from  Lord  ThurUw,  indnccd  him  to  deviate  troro  his  accustomed  rule. 

(fl)  S.  C.  from  I^rd  Korlhln^onCt  MSS.  $  Eden,  148. 
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v^.,^*/  the  agent  witho^it  the  order  of  the  Court.     In  Calthorpe^s  case, 

Erparte  3 1st  of  Jufi/,  1786,  an  order  was  made  for  selling  and  sale  of  tim- 

Brompibld.  jjg|.^  g,jj  tijg^j  j|,g  produce  should  be  paid  into  the  Bank  in  trust,  to 

the  credit  of  the  matter,  under  the  title  of  Sir  Henry  Ca/thorpe,  a 
lunatic,  the  timber  account.  In  the  matter  of  Bevatt,  a  lunatici 
liOdi  of  Marchf  1771,  Lord  Ap^ley  ordered  the  residue  of  money 
produced  by  the  sale  of  timber  felled  by  order  of  the  Court,  after 
payment  of  costs,  to  be  applied  in  payment  of  the  lunatic's  special- 
ty debts ;  which  must  be  upon  the  ground  that  those  debts  would 
fall  upon  the  real  estate  of  the  lunatic.  The  result  from  all  these 
[  512  ]  cases  is,  tliat  wherever  the  timber  is  cut  without  order,  the  nature 
of  the  property  is  not  changed.  And  where  it  is  cut  by  the  order, 
or  with  tlie  approbation  of  the  Court,  there  is  no  reason  why  the 
heir  at  law  should  not  take  the  produce.  In  Shellj/s  case,  the  same 
person  appears  to  have  been  heir  at  law  and  personal  represeata- 
tive :  at  least  the  case  passed  without  contest,  "^l^hc  only  cases, 
therefore,  are  those  of  Inicood  v.  Tnyne,  and  Ex  parte  Grimslone, 

Mr.  Solicitor-General,  Mr.  IJoj/d,  and  Mr.  ISiitJord  for  the  pe- 
titioners.— However  it  may  be  where  the  timber  is  felled  without 
the  order  of  the  Court ;  wherever  it  is  so  by  order ^  the  produce 
belongs  to  the  personal  estate.  I'here  is  no  case  in  which  the  tim- 
ber has  been  cut  by  order,  where  the  Court  has  sustained  the  claim 
of  die  heir  at  law.  In  Tu/lit  v.  Tullit,  the  mother  cut  tlie  timber 
by  her  own  authority,  and  the  produce  was  considered  as  real 
estate,  because  the  guardian  did  not  act  by  order,  and  there  was 
no  enquiry  as  to  its  being  for  the  benefit  of  the  estate.  {Ijord  Chim- 
cellor  observed  that  it  appeared,  by  his  note,  that  that  case  was  again5t 
the  opinion  of  the  Master  of  the  Rolls.)  It  is  said  in  that  case,  that 
if  the  infant  is  tenant  in  tail,  the  cutting  the  timber  shall  vary  his  inte- 
rest, not  if  he  is  tenant  in  fee.  If  it  is  for  the  interest  of  the  infant, 
the  Court  will  consider  the  property  as  changed.  The  Court  vill 
be  influenced  by  the  consideration,  Nvhether  it  is  or  is  not  for  the 
interest  of  the  infant.  The  case  of  Mason  v.  Mason,  cited  in  Tul 
lit  V.  Tullity  only  shews  that  the  Court  exercises  its  judgment 
throughout.  The  case  of  TiUlit  v.  Tul  lit,  itself  is  a  singular  case, 
because  the  guardian  there  had  contracted  without  the  authority  of 
the  Court,  and  it  did  not  appear  to  be  for  the  interest  of  the  infant. 
It  may  safely  be  stated  that  the  Court  will  be  Jealous  of  permitting 
the  guardian  to  vary  the  nature  of  the  property.  But  here  the 
Court  having  ordered  the  timber  to  be  cut,  has  made  it  personalty. 
In  Inziood  v.  Twyne,  the  Court  was  of  opinion  that  the  infant  had 
acquiesced.  It  is  said  the  Court  can  change  the  nature  of  the  pro- 
perty by  a  decree.  It  certainly  can  do  so,  though  it  will  not  do  it 
wantonly,  and  only  vNhere  it  is  manifestly  for  the  benefit  of  the  in- 
fant. With  respect  to  the  cases,  in  the  first,  of  jinn  Hunt,  the 
money,  including  that  produced  by  the  sale  of  timber,  was  ordered 

to 
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o  be  paid  to  the  next  of  kin.     In  J3era/i's  case,  the  order  that  the  179^2. 

noney  should  be  applied  in  payment  of  specialty  debts,  altered  the  w-v'^ 

lature  of  the  property  between  the  real  and  personal  representa-         Bx  parte 
ives,  and  was  as  much  a  conversion  as  any  other.     In  the  case  of        Romfield. 
brimstone  the  agent  had  cut  the  timber  without  order,  and  it  was 
leld  the  property  was  not  altered ;  and  the  heir  at  law  there  found 
t  uecessary,  in  order  to  entitle  himself,  to  state  that  it  was  cut  with* 
)ut  the  authority  of  the  Court,  and  upon  the  order,  8th  of  August^ 
177^9  it  appears  that  the  residue,  including  the  produce  of  timber, 
Mras  paid  to  the  next  of  kin.     And  your  Lordship,  in  a  case.  Ex 
oarte  Clarke f  25th  of  Julj/f  1787,  made  an  order  that  the  money, 
including  the  produce  of  timber  cut  by  order,  should  be  paid  to  the 
next  of  kin.     So  in  Shelly  s  case,  1773,  there  the  heir  at  law  was 
ordered  to  attend  ;  on  the  hearing  of  the  petition,  the  Court  order- 
ed the  money  to  be  paid  to  the  next  of  kin.    In  many  cases  the 
committee  may  change  the  nature  of  the  property,  as  by  applying 
timber  to  repairs.     Ex  parte  Ludhn),  2  Atk.  407*  Sergison  v. 
Seafyf  2  Atk.  412.  (d),     in  other  causes,  the  Court  has  made  such 
alteration,  where  manifestly  for  the  interest  of  the  infant,  as  in  Per^ 
non  V.  Fernon,  where  Lord  Shipbrooke  had  given  an  estate  to  the 
infant,  which  lay  intermixed  with  his  own,  on  condition  that  the 
iuCant  should  pay  as  much  to  his  personal  estate  as  he  had  paid  for 
it.     And  the  price  having  been  paid  out  of  the  personal  estate  of 
the  infant,  who  died  under  age,  your  Lordship  was  of  opinion  that 
die  personal  representative  had  no  claim,  because  the  change  had 
been  made  for  the  interest  of  the  infant. 

jVlr.  Mansfield  in  reply. — With  respect  to  the  principle,  there  is 
no  case  that  shews  that  timber  cut  upon  a  lunatic's  estate  becomes 
personalty. 

Shelly  s  case  passed  entirely  without  argument,  and  by  consent, 
the  first  application  was  made  in  the  absence  of  the  heir  at  law,  and 
to  the  second  he  consented.  None  of  the  cases  have  decided  that 
the  produce  does  not  continue  in  the  nature  of  timber.  The  case 
f^f  Inicood  V.  Ttcyne^  was  the  case  of  an  infant ;  in  that  of  Gtim-- 
stone  it  was  certainly  a  benefit  to  the  estate.  There  is  nothing  in 
the  statute  to  authorise  the  application  of  personal  estate  to  im- 
prove the  realty.  In  the  other  cases  cited  there  is  nothing  applica- 
ble to  this.  In  Fernon  v.  Fernon,  the  only  question  was,  whether  [  514  1 
an  infant  could  take  an  estate  ou  condition.  In  Anandale  v.  ^77- 
anda/e,  Lord  Hardwicke  clearly  means  by  the  word  wrongfully,  all 
cases  where  the  timber  is  cut  without  order  of  tlie  Court.  Except 
Inzcood  V.  Twt/ne,  there  is  not  a  case  which  even  hints  that  the  pro- 
perty can  be  changed.  Then  consider  what  is  the  authority  under 
tions  as  to  the  application  of  the  money  were  reserved.  In  the 
which  the  Court  acts  (e).     The  words  of  the  statute  are,  that  the 

king 

(d)  To  which  may  be  added  Kelly  v.  KeZ/y,  Glib.  10. 

(e)  17  Ed.  'i.  c.  10.  the  construction  of  which  act  is  fully  discussed  in  Bcver* 
tey*9  case,  4  Co.  l!?3  b.    The  party  to  whom  the  care  of  tlie  lunatic's  possessions 
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179^«         '^'"S  ^''^'  provide  that  the  lands  of  the  lunatic  shall  be  kept  '^^iridi- 

^^.^^^  out  waste  or  destniction.''    If  we  consider  these  words,  we  ahall 

ExpaHt        not  wonder  that  the  Court  has  acted  with  great  delicacy  on  this 

BauMFiBto.     subject.    Tlie  lands  are  to  be  kept  without  waste  or  destruction,  and 

fir  no  TPise  to  be  aliened.  The  Court  has  no  more  right  to  cut  tim- 
ber than  a  tenant  for  life,  impeachable  for  waste,  would  have. 
Such  a  tenant  cannot  cut  timber  if  the  remainder-man  chooses  to 
have  it  stand  and  rot.  If  it  can  be  cut,  when  it  is  apparent  the  tim- 
ber must  be  cut,  it  must  still  be  considered  as  timber,  and  the  heir 
must  succeed  to  the  money.  But  the  lands  are  not  to  be  aliened. 
To  cut  the  timber  is  the  same  as  aliening  the  estate.  The  dm  her 
may  constitute  its  principal  value.  I  mention  tliis  because  the 
power  of  the  crown  is  very  different  with  respect  to  infants  and  lu- 
natics. As  to  infants,  it  is  part  of  the  power  of  the  crown,  as  gene- 
\.  ral  guardian  :  but  with  respect  to  lunatics  it  is  a  special  authority. 

The  case  of  the  lunatic  is  therefore  stronger  than  that  of  an  iiifaot 
against  altering  the  nature  of  the  estate  :  and  it  appears  from  the 
case  of  Inwood  v.  Twyne^  that  even  in  the  case  of  an  infant,  the  act 
of  the  party,  vrithout  the  consent  of  the  Court,  will  not  vary  tbena* 
ture  of  the  property. 

Iiord  Chancellor  broke  the  case  to  the  following  effect. — ^It  ap- 
pears to  me  that  the  cases  cited  on  this  subject  deserve  more  atten- 
tion than  1  have  been  able  to  give  them.  If  I  was  only  to  folloir 
the  principles  of  natural  justice,  I  should  find  no  difficulty  :  but  it 
is  argued  that,  by  the  statute,  the  Court  has  no  authority  to  act  io 
this  manner  upon  the  lunatic's  estate  :  and  according  to  the  aiga- 
raent,  the  court  can  on  no  occasion,  apply  the  timber  upon 
the  lunatic^s  estate  to  the  personal  use  of  the  lunatic;  so  that 
it  cannot  apply  the  timber  to  the  payment  of  his  debts,  or 
even  to  preserve  him  from  a  jail,  and  this  because  the  statute  has 
said  that  their  lands  shall  be  kept  ''  without  waste  or  destruc- 
L  ^^^  J  tion"  and  ''  shall  in  no  wise  be  aliened."  it  is  said  that  a  lunatic, 
though  he  has  a  large  estate,  is  reduced  by  the  statute  to  the  si- 
tuation of  a  tenant  for  life  ;  but  I  cannot  assimilate  (in  my  mind) 
the  situation  of  a  lunatic  with  a  mere  tenant  for  life,  ^flie  statute, 
I  think,  must  be  construed  to  mean,  that  the  lands  shall  be  kept, 
without  destruction,  in  the  same  manner  that  the  owner  of  them 
would  keep  them  if  he  were  of  the  same  mind.  If  this  be  the  true 
construction  of  the  statute,  I  cannot  distinguish  between  the  case 
of  a  lunatic  and  an  in^nt. 

It  is  extremely  clear,  that,  at  the  time  of  the  death  of  the  lunatic, 
this  money  was  part  of  his  personal  property,     it  would  have  been 

is  delegated  by  the  crown,  is  there  considered  as  a  mere  bailiff,  and  cannot  cut 
timber  bot  for  repairs,  p.  127  b.  ibid.  12  Vem.  p.  92.  Awdletf  ▼.  Awdletf.  Per- 
sonal property,  ihoufl^li  laid  out  in  land  by  the  committee  of  the  lunatic,  shall, 
upon  his  deatli,  be  held  as  personalty,  and  so  to  tlie  executors,  if  he  had  made 
a  will  during  sanity^  or  his  next  of  kin^  if  iotettate. 

considered 
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i^otisidered  as  such  upon  a  plea  of  plene  admimttratit.    It  would         l7dS* 
have  been  so  for  the  purpose  of  paying  bis  debts.    It  seems  w>^^ 

diiiiciilt  to  say  how  the  heir  at  law catn  claim  it  against  his  per-      ^ ^Jm^ 
sbnal  representative.    I  doubt  whether  he  can  have  any  equity  to  ^ 

recal  it  out  of  his  hands ;  he  cannot  do  so  on  any  ground  but 
upon  some  equity  arising  from  its  having  been  improperly  convert- 
ed into  personalty.  And  probably  if  a  committee  had  wantonly, 
and  of  Ills  own  head,  so  converted  it,  the  Court  might  have  thought 
that  such  a  fraudulent  management  and  breach  of  the  confidence 
reposed  in  him,  of  the  lunatic's  property,  as  to  raise  an  equity  for 
the  heir  at  law.  I  think  I  remember  a  case  where  a  stranger  had 
cut  the  timber  belonging  to  the  lunatic,  and  the  Court  there  thought, 
as  there  was  no  breach  of  confidence,  that  it  was  like  the  ca^  of 
a  wrndfiEiIl,  and  that  no  equity  arose  to  the  heir  at  law.  I  tbihk  it 
impossible  to  say,  that  where  the  Court  has,  for  good  and  substan^ 
tial  reasons,  thought  proper  to  change  the  nature  of  the  property  ; 
I  have  no  conception  that,  in  sutih  a  case,  any  equity  can  arise  to 
the  heir  at  law.  It  is  perfectly  indifferent  which  way  it  falls ;  and 
therefore  he  can  have  no  equity  to  recal  it  from  the  personal  repre^ 
sentative.  The  Court  have  thought  proper  to  charge  the  property, 
and  they  have  done  so  on  reasons  which  exclude  all  hardship  from 
the  case  of  the  heir ;  at  the  same  time,  I  think  that  the  Court  ought 
to  act  with  great  care,  and  only  in  urgent  occasions. 

If  the  property,  on  the  present  occasion,  is  sufficiently  consider- 
able to  afford  it^  I  could  wish  to  decide  this  in  such  a  way,  that,  if  I 
am  wrong,  it  can  be  corrected ;  if  the  property  is  not  sufficient  to 
afford  a  bill,  1  must  decide  it  in  this  way ;  but,  in  that  case,  I  must 
consider  the  cases  further* 

I  have  observed,  that  where  a  charge  is  paid  off,  or  a  mortgage       [  516  3 
itdeemed  with  an  infant's  persotial  property,  it  is  Ordered,  that  it  be 
considered  as  personal  estate,  for  the  benefit  of  the  infisint ;  but  I 
do  not  remember  any  such  order  made  t^ith  respect  to  timber  cut 
on  the  infiemt's  estate  (a). 

(a)  A  bill  was  afterwards  filed,  for      Oxenden  v.  Lord  Cowpton^  post,  vob 
tbe    proceedings    iipon  which,   vide      iv.  231.   S.  C.  2  Yes.  jun.  69* 


Cathcart  V.  Lewis.  S.  c. 

1  Fet.  jun.  463. 

THE  bill  stated  ihatWilliam  Lewis,  the  defendant,  was  indebted  Bill  statins  plaia- 
to  John  EsdailCf  ^nd  that  he  brought  an  action  against  the  tiffstobejndg- 
defendant  in  Jamaica,  where  the  defendant  then  resided,  and  in  j^^^^^^^  ^ 
1780  obtained  judgment  against  him  there,  that  Esdaile  afterwards  that  there  were 

assigned  that  judgment  to  the  plaintiffs.     It  further  stated,  that  the  prior  jndgments 
^  and  a  conveyance 

of  the  estate  to  a  trustee,  for  fraudulent  purposes ;  demnrrer  allowed  because  the  bill  ought 
to  have  stated  the  effect  of  the  judgment  in  JcdRaiM. 

Vol.  III.  H  H  defendant 
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) 9^         4efeii.di^t  Lm^i  bftiof  iiKl^hled  Iq.  tbis  pbiioliffs  in  Jamaica^  phiiH 

^^v*'  tiSa  broyght  QClionq  there,  and  recovered  judgment,  and  that  the 

C4TiAC4ifr       vbale  4ei^t  s^tUI  lenMipa  due*    Tliat  Lewii  by  lease  and  release^ 

Lkwis.        49.^^  i^  17M'  QQAveiyed  hJ8  pkmtations  ia  Jamaica  to  trustees,  who 

are;  c^efi^ndMil^  in  triiat,  to  paj  him  ^S^OOQ  a  year;  that  JfilUam 

ts^spi^  r^id^  in  France*    Tihtkt  thcere  are  pmr  judgments  to  those 

oC  pLiiotiffa^    That  Ibft  i^ewiuX  Matthew  Leuis  is  now  in  the 

pps^cA^n  9f  ^»^  yuMTter  of  the  plantauon,  upon  the  taruata  of  the 

da^d  of  truil,  and  that  he  has  large  suois  of  money  in  hb  haods 

be^Higii^  tf^fVilikimX4:tsik;  <|Qd  therefoae prayed  that  the  defeo- 

4aot  Ma^tkw  Lewis  migUl  be  decceed  to  pay  to  the  plaintiffii  what 

ia  due  tfi^  thtem  upon  their  judgnanls.  out  of  the  cash  in  hb  hands. 

Tq  thia  hiU  the  defendanlL  put  in  a  geneaal  demurrer. 

iti^  plaintUTs.  cQun^  not  being  in  Ccairt,  Lord  ChancMiT 

dir^M  Ml*  <$<e^,  whp  aapported  the  demurrer,  to  go  on. 

i)«  cqQt^ded  thera  woa,  on.  ihe  face  of  the  biUp  no  equity  aganst 
the  tTMAf ecu  \\  only  af%)^ars  thai  the  pd^tiffa  were  judgment  ck- 
(JitAT^y  tX¥)  csrediloca^  \y  aastpunnnt,.  of  jiudgmeat  crediloia  of  WUr 

X&M  ]       *  ^f.  S^kfix^  f^ia  thd^.  pWmi«l,~Th^  irwt  of  the  d^ia^iii  the 

fral;  pI^C^^  |o  pay  ^iM^jfi  Jj^  £SJXX)t  ^  yqar^  then  tp  paycw- 
tain  debts ;  but  theJ^e.  if  99  pcpnuMPn  in  tfaii  imi  tp  pf^  tde  plaisr 

^^\  JMi4gi9e^t^  4^1)11^,,  ^nd  tbf^  d^fendi^rt  in  gonj^  4»road.     ^  is 
fp^^  that  thf^  t^n^M^  \^n  WHiej^io  hJ4  hA»4fti  %p49^tbp|iidinMi 

4iew4e!^* 

Xor^.  CbofifeUory  at  th^  £i^  Qpe;i;'in&.  tl^Migbt  tfa^se  wia^  a  defect 
pf  parties;;  tl^t  the  a^sigppra  of  tb^  juidgnu^nt  ouf^ |o  be.  bafooa 
^e  Coui^;  buC  U  the  cpppljmiion  of  ^  ais¥me9f  saidy  th^t  h«io( 
a  J^^d|[^)ent  in  Jamaicq^^  the  biU  sboii^  \^%  ^vi^  itA  l«ml  ^Sfif^ 
there.  If  it  is  the  same  ^ith  that  of  a  judgi^^eivt  h^iQen  U^  I«^  aa^ 
open  to  you,  and  you  may  take  them  by  an  e/e^;  you  say,  by  your 
bill,  that  Ihey  are  prot^ted  by  other  judgment?;,  but  that  is/no  beadl 
of  equity. 

Demurrer  allowed. 
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MoGGRIDGE  1?.  TnAClCWELL  aild  OtheM  (fl).  S.C. 

1  Ves,  Jan.  464. 

ff  CAMf  of  Batterseay  in  the  county  of  Snrreyy  spinster,  Gift  on  residne 
tiacte  her  will,  dated  l6t\i  of  Juiie,  1779,  and  thereby,  affef  to  J.  F.  to  such 
ling  of  certain  real  estates,  she  gave  all  the  rest  of  her  real  charitable  uses 
s  to  the  plaititifF  John  Moggridge  atad  James  f^aston^  charged  ^omt^eanmnSU' 
several  annuities,  and  among  others,  with  an  annuity  of  ^15  ing  poor  clergy- 
vnvm,  to  Ellen  Pheasant^  her  late  servant ;  and  she  afeo,  !"^»  ^r/^unfc? 
jf  other  legacies,  gave  to  her  $ervant  George  Elliot,  £^00,  \^  testatrix^The 
\  otherwise  provided  for  by  her  in  her  life-time ;  she  then  *gave  charity  shall  be 
5  Asiilum  Hospital  £500.  add  other  pecuniary  legacies  to  '^^V^^.^  *^ 

^      t     I      ^  11    1  ^       J       *^  J  !•  I      ®  1   cuted  by  the 

les;  and  she  gave  all  the  rest  and  residue  of  her  personal  court  (/).— Two 
unto  James  Faston,  his  executors,  and  adfninistrators,  desiring  codicils,  nearly 
7  drsmse  of  the  same  in  such  charities  as  he  should  think  fit.  the  same  (though 
meudtng  ^oor  cle^gvmeh  who  hate  large  families  and  good  Se  oneSr 
ctersj  and  appointed  the  said  John  Moggridge  (the  plaintiff)  the  other)  held 
Iff.  Faston  btforemttttiofied,  erecutors,  and  desired  Robert  to  be  explanatory, 
ford,  esq.  atrd  Mr.  Richatd  Wycherley  to  aid  and  assist  her  ""^^  d«P»^«^^^^- 
tors. 

e  t^stdtris  afterwafds  made  fbur  ebdStils  to  her  \^ill,  dated 
/tntil  and  lOlh  May^  1780,  atitf  28lh  April  and  2d  May, 
tbe  first  6f  these  ^ti^ts,  hi  these  terms !  **  A  codicil  to  my  last  [^18] 
ihd  t^tametit,  v^hitib  I  deS]^e'  may  be  takeii  as  a  part  and 
I  thereof:  1  give  to  Peter  Trfmet,  Esq.  £100;  to  William 
ck,  E&(i.  £}X)0;  tcf  Elizaiisih  ThackweU,  eldest  daughter  of 
Thackwett,  of  the  parish  of  Sdrfoiif,  iti  the  county  of  rTor- 
,  *£60O,  S  pet  cints,  ^th  the  dfviffehds  to  be  accumulated 
\Ay  deatfrta  the  tifrier  she  shsdl  at^in  the  age  of  21  years ;  to 
rt  ffoodfotd,  Esh .  /  give  £500 ;  to  Judith,  the  second  daugh- 
gitre  the  sum  6?  £600  stocl;  M^lth  t!ie  ifitefcst  that  shall  be 
imlated  when  she  attahi^'the  ^^e  of  21  years ;  and  to  the  four 
;cst  *ii^te^rt  ef  thfe  i^^JCfhH  ThackweU,  Margaret,  Mary, 
L  and  Nancy,  I  give  £400  each  in  stock,  with  the  interest 
inali  rfctUtettfatfe  tilf  they  drVlve^'at  the  a^e  of  21  years,  and 
f  die  before  they  attain  the  age  of  21  years,  tfien  that  child  or 
en's  portion  shall  be  divided  amongst  the  rest  bt  the  other 
en ;  to  George  Elliot  I  give  £  I(X),  over  and  above  what  I  have 
im  in  my  will.  In  witness  whereof  I  have  hereunto  set  ifty 
and  seal  this  12tli  April,  1780." 

e  second  codicil  was  in  these  terms :  "  A  codicil  to  my  will, 
i  I  desire  niny  be  taken  as  part  and  parcel  thereof:  and  I  give 
iter  Tfiqiiet,  tssc^,  £100;  and  the  same  to  Williani  Pollock, 

(/)  AUomej^Oineral  v.  Downingf  Anibl.  p.  550. 
(a)  Reg.  Lib.  B.  1791.  fol.  466. 

H  H  2  Esq. ; 
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I79t.         ^1-)  '  ^"^  ^  Elizabeth  Tkackwell,  eldest  (laughter  of  John 
y^,^  Thacksell,  of,  ^c.  £600,  3  per  cent.  Hank  annuitteM,  conaols ;  and 

MoGGRiooi      I  order  my  executors  to  accumulate  ifae  dividends  thereof  for  her 
••  benefit,  and  the  principal  and  such  accumulation  to  be  paid  to  ha 

THAcKWHt.  Qp  [jgf  arrival  at  the  age  of  2 1  years ;  the  same  to  Judith,  another 
daughter,  on  the  same  terms ;  and  I  give  ^2,000, 3  per  cent.  Bank 
anxuitiei,  comolt,  to  the  other  daughters  of  the  said  John  Thack- 
teeU,  equally  to  be  divided  between  them,  as  shall  be  living  at  the 
timfl  of  my  xleceaKt  but  on  the  same  terms  as  their  other  sister's 
I^aciea  )ind  BCcumulB,tipns  are  ordered ;  but  my  will  is,  that  if  any 
one  of  the  daughters  of  l^q  l^,M^.  T%te'f..?tv>ll,  ^^  ^^<«^ 
their  ret^ctive  attaminent  of  21,  jcarsi^rofd^  cacif  daughters 
legacy,  with  the  accumulatkuu^  to  be.e(|i^ally,di]riaed  amonf^st  her 
■wviving sisters;  Igive  \o lEika^hfatfuUi,^  j/eryear,A\irm^he 
life,  mote  llian  I  have  given  lier  by  my  will ;  and  I  give  to  my  ser- 
vant George  Elliot  £\00  more  than  I  have  given  him  by  will,  pro- 
vided he  eliall  be  in  my  service  at  ihe  time  of  my  deceaiie.  In 
[  519  ]  witacsil,  &c."  The  third  codicil  was:  "  I  desire,  after  my  death, 
tbafLf  f  my  servant  George  Eliiot  likes  to  continue  at  Difmocht,  he 
OMy  be  retaiued,  with  a  Jtulacy  of  £50  u  year,  to  do  all  the  business, 
Aatia  to  be  done  in  the  country,  which  I  think  will  be  of  great  u» 
(o  tlw  executors.  By  the  fourth,  she  desired  that  George  ESioC 
migbt  have  £20  in  lieu  of  what  might  be  owing  to  liini  on  the  face 
of  the  books,  and  that  his  account  might  be  taken,  as  she  had  not 
Ibe  least  doubt  of  his  integrity.  The  first  codicil  was  in  the  tesls- 
trix'a  band- writing,  but  interlined  by  Mr.  WQodford,'m  whose  band- 
writing  the  second  codicil  was. 

Ann  Cam,  the  testatrix,  died  6th  of  iVimory,  17gO,inAoat 
revoking  or  dtoing  the  will  otherwise  than  by  the  codicQa.  Jqmu 
Vatton,  who  was  appointed  co-ezecator  with  die  plaintiff,  (and  sole 
trustee  with  respect  to  the  charities,)  died  in  17B1,  nine  years  beftm 
the  testatrix  (and  it  was  in  endeace,  that  die  had  early  notice  of  bii 
death)  and  the  plaintifia  proved  her  will,  and  took  upon  himself  tk 
execution  thereof,  and  possessed  the  personal  estate  of  the  testatrii, 
to  an  amount  much  more  than  sufficient  to  pay  all  ber  debts,  Iqp- 
cies,  and  funeral  expeuces. 

Doubts  arising  with  respect  totbiswill,  putictilatly  with  respect 
to  the  gift  of  the  residue  to  Faslon,  to  dispose  of  to  such  charitiei 
as  he  ^ould  think  iit,  and  the  double  Icgacijes  giveu  to  the  ssnte 
persons,  by  the  first  and  second  codicils,  the  executor  filed  this  bill 
gainst  the  legatees  next  of  kin  and  the  Attorney-General,  praying 
that  the  rights  of  the  parties  might  be  ascertained,  and  for  proper 
directions  and  indemnity. 

The  legatees,  by  their  answers,  claimed  their  legacies,  and  in 
particular,  the  defendants,  to  whom  legacies  were  given  by  the  first 
and  second  codicils,  claimed  both  legacies,  llie  next  of  km 
claimed  the  residue  as  sttch ;  and  the  Attorney-General  put  in  die 
commoo  answer. 

Tbs 
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The  cause  came  od  to  be  argued  thb  term,  when  Mr.  Hardingt 
and  Mr.  Ainge,  on  behalf  of  the  pUmtiff,  stated  the  case,  and 
submitted  (he  questions  to  the  Court. 

Mr.  Jttortttif-Cenerttl,  and  Mr.  Slanlei/,  (in  support  of  the  ^ift 
of  the  residue  to  charitable  purposes,)  insisted,  that  notwithstBDdmg 
Vaston,  who  was  to  admiuister  them,  was  dead  in  the  life-time  of 
the  testatrix,  yet  there  being  a  general  intention  to  give  to  charitable 
purposes,  the  gift  itself  was  not  void ;  but  the  appointment  had 
devolved  upon  the  crown,  or  upon  the  Court.  To  prove  this  ibej 
cited  the  case  of  the  AUomeif-Gaieral  v.  Syderfeiiia),  I  Vem.  8S4, 
where  the  testator  cfaamd  a  manor  with  .£1,000,  to  be  ajmlied  to 
tach  charitable  usei  oi  M  had  by  writing  wider  hii  hand  jormerhf 
directed,  and  no  such  writing  was  found;  the  Court  decreed  Iha 
charity  to  be  established,  and  the  appointment  to  be  in  tlie  Crown ; 
and  the  Lord  Keeper  there  cited  a  case  of  Fritr  v.  Peacock,  where 
the  testator  devised  a  surplus  for  the  good  of  poor  people  for  euer, 
and  the  charity  was  established.  As  the  want  of  the  paper  was 
supplied  in  the  case  of  Syderfen,  to  here  the  death  of  the  person  to 
^pomt  sbaD  not  defeat  me  jpSi.  lo  the  AUortuy-Getterafv.  Hick* 
man,  2  Eq.  Cas.  Abr.  193,  it  was  a  gift  to  B.  for  the  use  of  noo- 
coaforffling  mimsters,  at  the  direction  of  C.  and  D.  At  the  death 
of  the  testator,  B,  C.  and  D.  were  all  dead,  yet  the  Court  sustained 
the  legacy.  In  White  v.  White,  (ante,  vol.  i.  p.  1  i.)  the  gift  was  to 
such  Ijing-in  hospital  us  his  executor  should  appoint;  the  testator 
aflerwariis  struck  out  the  name  of  the  executor,  yet  dte  legacy  w»s 
sustained,  laDoifletf  v.  The  Alioniej/'General  (_b),  iVia.  485. 
plea  16,  it  was  a  gilt  to  trustees  to  certain  uses,  and  sut^ect  to  tliem, 
to  dispow  of  the  real  and  personal  estates  to  such-  of -testator's 
relations  of  the  mother's  side,  who  were  most  descni^,anditl«Heh 
manner  as  they  iltought  lit ;  and  fur  such  charitable  use)-  utd'piir- 
poses  as  they  should  think  proper  and  convenient :  one  of  th«  hrm- 
tees  declining  to  act,  was  decreed  to  assign  over ;  and  the  Mntst  of 
the  Rolls  held  clearly,  that  the  limitation  over  of  the  personal  tetate 
was  good,  and  that  the  power  given  to  the  trustees  of  distributing 
the  testator's  estate,  was  at  an  end,  and  could  not  he  assigned  over; 
and  that  therefore  the  power  of  distributing  the  same  devolved  on 
the  Couit.  In  WHmnre  v.  H'oorfro^e,  (an le,  vol.  i.  p.  IS,  n.)  there 
was  a  gift  of  one-third  part  to'  "some  public  charity  ('  this  wu 
held  to  be  sufficiently  certain,  and  the  legat^  good ;  but  the  execu- 
tors were  to  dispose  of  it  under  the  eye  of  the  Court,  and  therefore 
were  to  propose  a  charity  to  the  master.  Here  the  testatrix  has 
pointed  out  poor  clergymen,  having  large  families,  and  good  charac^ 
ters,  as  the  objects  of  her  bounty,  which  is  a  very  sufficient  object; 

(■)  This  CM*  U  italed  bj  Lord  Et-  reel  n«me  u  Doyby  v.  Doyley,  and  T*« 
dm,  from  Ibc  oKginai  papen  id  CkriU't  Altontey-GintTal  t.  Dowleii,  stated  from 
HMfital,  7  Vei.  7 1.  tlw  Kcgiiter'a  book,  7  Ves.  b^, 

(A)  See  tliis  caac,  gr  wbieb  the  coi> 

and 
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1 792.         anc)  it  i^  fully  established,  thut  where  the  object  is  sufficieotly 
wvw  pointed  out,  though  the  person  who  is  to  administer  the  charity  is 

MoGGRtDGB     removed,  the  chanty  must  be  appointed  by  the  crown. 

*''''•  Mr.  Solicitor^Generalf  Mr.  Mansfield^  Mr.  Mitford,  Mr.  Pm- 
toHf  and  Mr.  JVilson,  for  the  next  of  kin,  and  persons  in  the  ^ame 
interest : 

The  circumstances  of  this  case  vary  from  any  of  those  in  the 
books.  It  is  a  gift  of  real  and  personal  estate  to  Moggridge  and 
Vastonf  subject  to  certain  trusts^  appointing  theoi  executory  and 
desiring  ceitain  persons  to  assist  those  executors.  The  gift  of  the 
residue  of  the  personal  estate,  is  not  tq  the'  same  persons,  but  to 
Faston,  fais  e^c^cutors  and' administrators;  desiring  him  iodispo^of 
the  same  in  siich  charities  as  he  should  thutkfit\  recommiendii^ 
poor  clergymen,  who  have  large  faipjUes,  and  good  (/haratters. 

Where  the  charity  intended  by  a  teStiftor,  is  clearly  deeded,  it  is 
true  the  death  of  a  trustee  >anll  not  prevent  tl^e  cestui  que  trust 
from  taking.  Here  Fas/oTi  died  in  17ol,  the  testatrix  dica  in  1790. 
Upon  herd^tb  two  ^tiestions  arose:'  Isft,  Whether  she  l^d  ghrcn 
thi^  residue 't6  any  cliari;ty :  ^d,  WhetheV' the.  codicit^have  given 
double  'l^ci^.  WitK  'respfect  to'  ttie  thi\  titfffe'  ot  the.  c^  are 
like  the  pnSseni.  Th^  ^t^ctibn  iti  t^is  Case  is  the  saine  as  was  m 
View  in  nlfnte  v.  Jfkiie,  (apte,  Vol.  t.  p.  ii.)  that  the  oerson  eft- 
trusted  whh  the  executioi)  of  ^e  kgacy,  not  havipg  lived  to  perfect 
it,  the  legacy  falls  to  t^e  ground,  in  that  case^  it  was  a  gift  to  suck 
fying'in  hospital  as  his  executor  should  appomt,  and  ah  esecutbr 
was  named;  afterwariia  the  testator  struck  out  thp^^napieof  the  exfe- 
t:utor^  and  did  not  appoint  any  other:  It  tii'as  a^ued  that  this  vm 
not  a  gift  to  any  lying-in  hospital;  but  there  bemg,  in  that  case,  t 
speciKc  kind  of  charity  pointed  out^  the  Court  sustained  it.  Here 
the  gift  is  general,  to  such  charities  as  he  shall  think  fit;  and  tfaougk 
he  would  have  been  obliged  to  give  it  to  some  charity,  he  had  it 
iiilly  in  his  power  to  give  it  to  what  charity  he  pleased ;  and  beitig 
dead,  it  is  wholly  uncertain  to  what  charity  he  wOuf(;J  have  given  it 
In  Wheeler  v.  Shere,  Mosely  2S8.  301,  there  die^x^cutors  vrerc  to 
employ  the  residue  to  such  charitable  uses  as,  by  codicil,  the 
£  522  ]  testator  should  appoint:  The  testator  made  several  codicils,  but 
ii6ver  appointed  any  charities;  and  Lord  Chancellor  said,  that 
"  where  a  man  devises  to  such  i^haritable  uses  as  he  had  appointed, 
that  supposes  he  had  made  an  appointment,  though  it  dould  not  be 
found :  but  here  it  was  plain,  the  testator  had  made  no  appoint- 
ment ;  by  the  codicil,  he  confirmed  his  will,  and  made  the  trust  of 
the  surplus  more  extensive ;  it  was  to  be  in  trust  for  a  charity,  if  he 
directed  any ;"  and  the  Court  there  would  not  make  an  appoiiftmeut 
of  the  charity.  It  is  difficult  to  distinguish  that  case  from  this. 
.Here  the  testatrix  did  uot  give  the  legacy  to  any  particular  charit- 
able pur|)oses,  but  left  it  to  the  executor  personally  to  make  the  ap- 
pointment.   Then  she  must  have  it  in  contemplation  that  he  must 

either 
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eitber  survive  ber,  or  die  in  her  Kfe-timi;  and  although  he  di^s  ill         itd^* 
her  life-time^  and  ah^  had  notice  of  it^  sh^  still  leate^  the  potn^r  of         s>vw 
ippointment  personally  in  hiti|  who  she  kmrtt  eoUld  not  execute  it )     BloGGRtixsa 
therefore  it  do^  not  appear  tint  she  died  with  th6  intention  that  it    'f^/^^^^^u. 
should  be  io  distributed*  The  ^  of  the  poWer  lapse!  by  hisdeath^ 
B9  much  as  an  estate  given  to  him  wenild  hsfve  done ;  because  it  haa 
become  impossible  he  shotdd  appoint,  and  she  did  not  ttiean  thd 
GOoBdence  to  go  to  his  representatives. 

The  case  of  Thi  AUortteji'GehenU  t.  Sifdirf4fiihl90  adiAilt  of 
a  distinction^  That  was  the  ca^  Of  a  charge.  We  admit  it  Ibi  b«$ 
a  strong  case^  but  in  tbe  orighiil  gift  nothing  waa  left  liieomplaU  $  * 

It  does  not  appear  \A^hat  had  become  of  the  wricingy  but  lhl^«  is  nt^ 
the  least  evidence  that  the  testator  had  destroyed  it,  is  his  d^Stfoy-^ 
ing  it  M^otild  have  been  a  revoi^atioA.    i^ll  the  Court  smd  wasy  that 
Mfhere  the  testator  has  given  to  charitaUeuaeSi  the  gift  shall  be  aupu 
ported ;  but  they  did  not  aay  this  shall  be  the  ease  wher^  there  is^  rtd     • 
^ft«     The  jiUorney^Gerieriil  r.  Hickman^  iiEcf.  Oslsj  Abt.  I99i       w  - 
IS  also  distingmhable  froni  the  present  tale  s  tliat  Waa  at  gift  to  B^ 
for  the  tise  of  ndiHconfbmung  liioisters^  witfr  the  advice  of  C  aYld 
D.    It  was  contenddd^  that  it  waa  a  pei*8ona1  trust,  andllad  failed 
by  their  deaths ;  but  Lord  ChajkeUot  aaidy  tiie  charily  #a^  sfiil 
aiibsistiBg.     But  in  that  case,  Ae  objects?  were  defined  by-the  (e^«« 
tor.    In  Doyk^  v.  TbS  Jitdme^Gtnefaly  did  Court  held  thb  neW 
trustee  to  be  wittiin  the  directions  of.  ihe  wilK     But  it  isr  terf  Aife^ 
rent  where  the  truistee  aurvivea  the  testator,  ftotsi  tbe  case  ti'heife  he 
diea  in  the  testator's  life-^tioie,  aqd  with  hia  foil  kn6wbdj^  of  th^ 
hcU    Id  the  pretent  case  there  titio^  designatioit  of  Sfny  (Parity,  to'       [  523  ] 
which  the  cxe^iutor  wonld  bid  btniad  t6  apply  this  fund,  as  there  haa 
keen  ih  adl  tbe  Other  cases.    It  is  to  Fastofi,  to  such  charities  as  te 
ahooM  think  fit ;  so  that  tbe  first  queation  is,  whether  there  is  smy 
trust  at  all ;  for  altliough  arecOmmendAtioii  viiil  rais^  a  trusty  it  Will* 
only  do  so  whanei  the  sublet  to  bcK  appKM^certain^  anid  the  obj^er 
Io  which  it  ia  to  be  applied  kceklJEiio  alstK*    Thongh  thel^eyis 
given  to  him,  his  executora  siAd  adinihi!ftratiA*8,  fhat  only  sbt^Ws  ihtW 
interest,*  it  will  not  carry  the  pOwbV  to  the  executors  and  adihiiY^ 
laators;  there  is  nobody  bdt  he  himself  can  execute  the  trust.     It 
would  be  impossible  he  should  have  exercised  it  if  he  had  survive 
ber,  bit  had  died  immediately  aflttr,  and  sHfe  m^ant  to  tal^«  ^d 
diance  whether  he  would  survive  her  or  not.     With  respect  t<y  (bd 
objects  pointed  out,  they  av^poar  cter0men  ;  it  is  by  no  nieafVis  b6 
alear  as  fian^conformitt  mimsters :  andahhough  sht  recomitinlend^ 
|N>or  clergyitien,  he  might  haver  applied  it  otberwiiie,  wittiofit  beio^. 
gufhy  of  a  breach  of  his  ti^ujit  ^  the  worda  «fe  not  imi^kiati^)  ok^ 
Aifficieut^  cettaua  to  creafe  a  tniat;  within  thU  ndquisitiotis  6^  ^ 
cmeolHardij^  v.  Gtyn,  lAtk.  469)  and  the  other  cases  6vi  th^ 
adbject ;:  not  bong  ^ven  to  particular  petiofU^  but  to  flWKrh  perSoitl^ 
as  he  should  appoint,  who  can  now  make  no  appoiulmaot^  and 
could  make  no  appointment  mapy  yeara  before  tbe  testatrix's  deaths 

In 
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17dd»         I9  ^<fA^,  qf  Jlfar/6oroirff&  t.  Lord  Godofyhin,  2  Ves.  61,  tbert 

w»v^  was  no  gift  but  through  Uie  medium  of  Lady  Sunderland:  so  here 

MocoRiooa     there  was  no  gift  but  through  the  medium  of  Vaston.    In  the  csm 

TttAcx'wiuu     ^^  Widmort  v.  Ifoodroffef  the  gift  was  io  some  public  charity;  it 

was  said,  that  was  a  gift  to  all  public  charities,  and  the  election  only 
in  the  executors.  In  The  AUorney-'General  v.  Glegg^  Amb.  584^ 
two  of  the  esoecutors,  to  whom  the  choice  of  objects  vras  gtveo, 
were  dead;  and  though  the  gift  was  supported  m  that  case,  it 
AouM  seem,  that  if  the  third  had  been  dead  also,  that  the  trust 
would  have  been  at  an  end ;  yet  the  direction  in  that  case  was  not 
90  large  as  in  the  present.  In  Hibbard  v.  Lambtj  Amh.  309,  where 
new  trust(ses  were  appointed  to  sustain  the  charities,  it  was  laid 
down  by  Lord  Hardwickey  that  only  the  surviving  executor  could 
appomt  the  objects ;  so  that  had  he  been  dead,  the  whole  mutt 
have  failed.  In  Brown  v.  Ymll  (a),  the  residue  was  to  be  applied 
to  the  purchasmg  of  such  books,  as  ''  diqiosed  of  qnder  the  follow* 
[  .jfS4  ]  log  direction  might  have  a  tendency  to  promote  the  interests  of 
yirtue  and  religion,  and  the  happiness  of  mankind;''  and  then 
directed  this  cbaritablp  des^  to  be  executed  wider  the  cUiection 
pf  such  persons,  and  qnder  such  rules,  as  by  any  decree  of  tkt 
Court  of  Chancery,  should  be  directed ;  ;^our  Lordship  held  this 

Jift  to  be  void,  for  tmcertamty.    The  gift  here  being  to  Fastm 
imself,  who  is  dead,  and  to  be  distributed  in  uncertain  charitkS| 
must,  upon  the  whole,  be  void. 

Then  with  respect  to  the  several  codicils,  whedier  they  are  dupli* 
cations  of  the  legacies,  or  mere  repetitions.  The  two,  upon  which 
the  difficulty  arises,  are  those  of  the  12di  of  Jprily  and  me  lOth  of 
May^  1780;  and  that  of  the  10th  of  May  seems  to  be  a  mere  sub- 
stitution of  that  of  the  12th  of  April:  that  of  the  Itth  of  jtprilm 
the  original  codicil,  it  is  in  her  own  hand-writing;  the  <:orrections 
9nd  interlineations  are  in  the  hand-writing  of  Mr.  WpoJ^ordj  in 
whose  hand  the  second  codicil  also  is.  What  is  laid  down  in  the 
cases  on  the  subject  of  duplicated  legacies,  only  applies  where  there 
is  no  evidence  of  the  testator's  intention ;  the  rule  laid  down  by 
Mr.  Justice  Aston,  in  Hooley  v.  Hatton,  (cited  in  the  note  to  Sidga 
T.  Morrison,  ante,  vol.  i.  p.  389.)  is,  that  where  there  ia  a  gift  of 
two  legacies,  without  any  evidence  of  the  testator  s  intention,  the 
presumption  is,  that  they  were  intended  to  be  doubled.  But  here, 
the  will  and  codicils  aiford  evidence  to  the  contrary.  The  will  gives 
Ellen  Pheasant  <£I5  a  year;  she  is  not  mentioned  in  the  first  codi- 
cil :  the  second  codicil  gives  her  £5  a  year  more  than  1  have  given 
given  her  by  the  will.  She  had  by  will  given  George  EUiot  £W^ 
bj^  the  first  codicil  she  gives  him  ;6lOO  more  than  she  Imd  given 
him  by  the  will :  by  the  s^ond  codicil  she  repeats  the  gift  jilOO 
inore  than  she  had  given  him  by  the  will ;  she  could  not  mean  more 
l^n  she  h^d  given  him  by  th^  >vill  and  codicil.    The  same,  with 

(a)  Before  Lord'Tlkicrloir,  upon  further  dirtctionji,  in  Unc9hi'$'Jnn  Hall,  J«4f 
f79i,  it  Is  iUted  Ifom  |he  ReaUlsr's  boplii  7 Vet.  50, 

"" i^ 
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iiie  ffiAa  to  the  Thackwells.  They  seem  little  more  dian  repetitions.  ITd^. 

In  short,  except  the  ^500  given  by  the  former  codicil  to  Mr.  Wood-  ^-^^^^ 

^wrd,  which  is  not  in  the  second,  the  second  is  nearly  a  copy  of  the      Mogoridoi 
tf ret.    The  omission  might  be  a  delicacy  id  Mr.  Woodford^  who     yaACKwiix. 
might  not  chuse  to  insert  that  legacy  in  a  codicil  drawn  by  himself, 
but  to  leave  it  in  her  hand- writing.     It  seems  as  if  he  had  b^n 
altering  the  former  codicil,  but  had  found  the  paper  would  not 
admit  of  it ;  and  had  therefore  drawn  the  second  codicil. 

The  matter  of  the  codicils  affords  evidence  that  she  did  not  mean  [  .^25  ] 
to  duplicate  the  legacies.  WhjeriB  one  codici)  is  so  mere  a  repeti- 
^n  of  the  former,  it  has  been  heh}  pot  to  be  a  duplicate  of  tbje 
l^acies ;  as  in  the  case  of  the  Duke  of  St.  Albans  v.  Misi  Beau 
cierky  2  Atk.  636,  where  the  fourth  codicil  was  held  to  be  a  mere 
mibstitution  for  the  first ;  and  lalely  in  Coote  v.  Boyd,  (ante,  vol.  ii. 
p.  561.)  where  your  Lordship  held,  that  one  legacy  having  been 
inserted,  did  not  shew  that  the  remainder  of  the  second  codicil 
was  not  intended  as  a  repetition  of  the  first.  That  case  is  so 
mnilar  to  the  present,  that  it  is  hardly  to  be  distinguished  from 
it.  Under  the  authority  of  the  c^ses^  therefore^  ih^^e  Rre  not  accijH 
mulative  legacies. 

Mr.  Selwyn  and  Mr.  Sutton — for  die  defendant  Pollock^  who 
claimed  ^100  under  each  of  the  codicils. — It  is  admitted  in  this 
case,  tliat  there  is  a  very  large  residuary  fund. — But  it  is  suggested 
that  the  second  codicil  is  a  substitution  for  the  first.  The  first  codi- 
cil is  in  the  testatrix's  own  hand ;  and  it  seems  to  be  as  good,  in 
point  of  form,  as  that  drawn  by  Mr.  Woodford*  He  has  made 
several  alterations  in  the  first  draft,  but  he  certainly  did  not  m^ean 
the  second  as  a  substitution ;  for  by  that  he  would  havp  deprived 
himself  of  the  legacy,  and  if  he  had  so  intended,  he  would  have 
instructed  the  testatrix  to  have  destroyed  the  former ;  instead  of 
which  they  were  all  found  tied  up  together  with  the  will,  which 
^bews  her  intention  that  they  sl^ould  all  have  their  effect. 

The  general  rde  is  quite  clear  in  the  roman,  die  canon,  and  the 
common  law,  that  if  the  legacy  be  repeated  in  the  same  instrument, 
it  is  not  doubled ;  if  m  different  instruments,  it  is  a  duplication  of 
the  legacy,  unless  the  same  reason  is  given  for  the  second  legacy. 
The  rule  is  so  laid  down  by  Godofphin  in  his  Orphan's  Legacy, 
p.  S.  c.  £6.  s.  46.  Swinb.  526.  In  the  present  case,  no  reason  is 
given  for  the  legacies.  In  Wallop  v.  Hezmt,  2  Ch.  Rep.  37,  and 
in  Foy  v.  JFby,  1st  of  February,  1785,  (ante,  vol.  i.  p.  390,  n.)  it 
was  held  that  the  repetition  of  the  legacies  in  the  codicils,  were  du- 
plicative of  the  legacies.  The  case  of  Coote  v.  Boyd  went  upoi^ 
the  singular  circumstances  of  the  case,  which  your  Lordship  thought 
Bufiicient  to  ahew  that  it  was  not  jdie  intention  of  tlie  testator  to 
doable  the  legacies ;  and  that  the  codicil  was  only  made  for  the  pur- 
pose of  introducing  Miss  itfo/ic/on's  legacy;  and  your  Lordship 

par]^clIlarly  lelied  on  the  repetition  of  ^e  reajidiief    ThjB.  ca^  of 

th^ 
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1792.         the  Duke  of  St.  Alban's  v.  BeaucUrk,  h  very  different  froui  the 

>^-vw  present.    There,  specific  thii^s  were  given  twice,  wkick  ahewad 

MoGGRiDOB      the  last  codicil  to  be  meant  onlj  as  a  repetition  of  the  foroKr. 

Tmackwbu.      JLiord  Hardwicke  went  upon  that  ground,  and  upon  tbe  tetidtofy 

legacy  being  repeated.  The  circumstance  principally  relied  opoa, 
on  the  other  side,  is  the  repetition  of  die  legacy  %o  EHiot  m 
both  codicils  in  nearly  the  same  terms ;  but  it  does  not  follow  thit 
if  it  is  a  repetition  with  respect  to  BHiofs  l^cy,  timl  it  is  so  » 
to  the  whole. 

Mr.  Burton,  for  Brooh  and  Elizabeth  his  wife,  (hite  EHtaieth 
Thackwell)  others  of  the  Thackwell$j  and  George  EZ/iof^— Tkft 
the  presumption  is  in  favour  of  double  legacies,  where  they  are  ia 
diflferent  instruments,  and  without  a  particular  cause,  appears  by 
the  citations  from  Swinburne  and  Godolp/nnj  and  tbe  other  cmcs 
cited.   Admitting  that  where  the  codicils  are  particularly  alike,  Aey 
may  be  deemed  repetitions,  it  is  not  improbable  here,  that  widi  the 
large  property  of  the  testatrix,  and  diat  the  Tlutckwell  fiunily  wcrs 
her  next  of  kin,  she  might  mean  to  give  £l,9J0O  to  tbe  eidett  two 
daughters,  and  «£4,900  to  the  others.    The  legacies  ar^  g^vea  dif- 
ferently ;  under  the  first  codicil,  if  the  eldest  died  under  Iweaty- 
ioae,  the  legacy  would  lapse;  nnder  the  secoad  it  would  aaffiie. 
With  respect  to  Ellioi^  be  has  £200  under  the  witt ;  by  the  int 
codicil  he  has  ^100  given  bim  over  and  above  what  Waa  gives  bjf 
the  will ;  in  the-  second  codicil,  he  has  also  ^100  giveo  hoitt  ovdr 
;md  above  what  was  given  in  thet  wiiL    In  tb^  wiU,  a  particuhr 
attention  is  paid  to  biei;  and  also  in,  the  thifd  eedi<^  wbeie 
/she  wishes  him  to  stay  upon  tlie  estate,  at  ar  selary  of  JESO^z 
Tear,  which  she  thought  would  be  of  great  use  to  tlid  eaecatort. 
^sides  these,  these  are  considerable  variations  made  by  the  c«ii>- 
pils.     In  the  first  codicil,  Mv.  WooM[>rd  has  a  l^acy  of  £(W, 
in  )die  second*  this  is  omitted ;  yet,  if  he  bad  survived  the  eiecQtitf, 
li,e  must  certainly  have  taken  the  jEMCk    So  EUetP  Pheaaantf  who^ 
by  the  will  was  to  have  £\d  ^  y^^p  l>y  the  seeeud  codicil  tool  an 
additional  £5  a  year,  which  is  a  mark  of  incfeaned  afifoctioa.    Tkt 
first,  third,,  and  fourth  codicils,  are   all   of  the   teatatrix'a  ewi 
hand-writing..    Ifr  Mr,  Woodford  was- entitled  to  his  legacy,  it  doe^ 
away  with  the*  objection  of  the  second  codicil'^  bding  a  mere  iij^ 
jtitioa  of  the  first 

r  5£7  ]  Jjord  Chancellor  expressed  himself  to  tire  following  effect:^ 

Th^  question  is,  whether  these  legacies  given  by  thsi  second  codkily 
are  additjiopal  legacies ;  or  merely  a  repetition  of  tlioae  befese  gttes 
by  the  former  codicil. 

The  general  rule  is,  that  where  legacies  are  given  by.twodistiiict 
instruments,  they  shall  be  looked  upon  as  additional  legacies,  ualds 
there  appears  upon  the  face  of  the  instrument,  an  intention  of  tbe 
testatof  to  the  contrary.   1  am  sorry  ta  say,  th^t  tbe  df  terminatiiNii 

hare 
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bave  gone  upon  very  indistioct  principles.     Ist  It  has  beeo  said,         179^* 
Ih^t  the  legaciea  are  addiUonal,  because  there  was  oo  reason  for  ^^-^^ 

making  a  second  instrument,  unless  there  was  an  intention  of  adding  Moggridgb 
to  the  legacies  :  but  this  rule  is  subject  to  be  che^cked,  where  it  thace'wemm 
appears  that  the  second  are  n^ere  repetitions  of  the  first,  and  then 
they  shall  not  be  construed  as  additional.  Where  circumstances 
s|0Qrd  presumption  that  tliey  were  mere  repetitions,  it  is  a  stronger 
probability  that  they  were  intended  as  the  same  legacies.  It  is 
proper,  therefore,  to  con^der  the  legacies,  which  in  the  present 
case  are  repeated,  as  well  as  those  which  are  added.  The  codicils 
in  this  case  are  clearly  different,  because  there  is  a  le^cy  in  the 
firat  to  Mr.  fVoodfora,  wliich  is  not  adeemed  or  repeated  by  the 
s^ond  :  which  shews  that  the  second  codicil  was  not  intended  aa 
^tirety  a  substitution  for  the  firsL  If  it  was  a  repetition,  it  waa 
so  because  it  purported  to  repeat  the  legacies  and  explain  them. 
Ilia  Lordship  read  the  legacies  as.  given  in  the  two  instruments ; 
9fid  observed  that  upion.  that  to  the  ThackwelU^  that  in  the  first 
codicil  it  was  so  loose,  ^£600  Miock  only  beins  mentioned,  that  it 
WQ^I(l  b^  uncertain,  unless  you  could  gather  from  some  other  part 
of  th^. will;  what  stock  was  intended ;  and  that  this  was  explamed' 
by  th^  second  codicil,  where  it  was  pointed  out  to  be  three  per 
Gipj^,  con^olst:  he  also  observed^  that  these  legacies  were  the  sama  , 

hi,  eiBTect,  yet  there  was  a  difference  as  to  accumulation ;  and  tha 
}^rase  in  the  former  codicil  was  corrected.     Of  the  legacies  to 
Triquet  and  Pollock^  he  observed,  they  were  almost  exactly  re-^ 
petied ;  and  witli  respect  to  Elliot,  tliat  the.  testatrix  bod  added, 
^  provided  he  be  then  in  my  service,'*  and  went  on.     It  has  been 
4X>Qtended  that,  by  the  reference  being  to  her  wiU,  she  meant  the 
legacies  only  to  be  added  to  what  slue  had  given  by  ber  will,, not  byr 
the  codicil  also.     I  think  that  if  she  had  given  different  legacies,  op       [  528  ] 
had  assigned  different  reasons  for  them,  they  would  have  been  addi- 
tional legacieB,  l>atb  to  those  given  by  tlie  will  and  die  codicil  also; 
but  that  having  given  the  second  legacies  in  such  a  way  only  nt 
explains  what  slie  meant  in  the  first  codicU,  it  shews  that  she  meant 
ihem  only  to  be  additional  to  what  she  had  given  to  the  same  pep* 
jBons  by  the  will.    It  seems  by  the  same  hand  that  made  the  inter- 
lineations in  the  first  codicil  (Mr.  fVoodford^si^  writing  the  second 
codicil,  that  be  had  attempted  to  alter  the  first,  but  found  from  the 
jpaper  that  he  could  not  do  it,  and  therefore  wrote  the  second; 
t|&e  omission  of  the  legacy  to  himself  might  be  from  delicacy,  and 
that  he  wished  that  to  remain    in  her  own   baod-writingi      I 
think^  therefore,  upon  the  reasoning  of  all  ^e  ca8e8>  in  which 
it  is  argued  upon   the  ground  that  there   is  no    reason  for  the 
aecond  instrument  but  for  the  purpose  of  adding  the  l^aeies,  that 
in  this  case,  there  beii^  a  good  reason  (that  of  explaining  the  first) 
X  cannot  consider,  these  legacies  as  being  additional  ones  to  those 
l^ven  before  (a). 

(a)  The  cases  uj^on  tlie  subject  of     Editor's  note   to  Ridgti  v.  JKbrriiDa, 
itfonble  leg^^ies  are  conected  in  tlie     ante,  voL  t.. 389. 

As 
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As  to  the  second  question ;  if  the  cases  upon  the  subject  wen? 
not  so  clear,  I  think  it  would  bear  some  reasoning,  it  is  a  gift  of 
the  '<  residue  to  Vaston,  desiring  him  to  dispose  of  it  in  such  cha- 
rity as  he  should  think  fit,  recommending  poor  clergymen^  who 
have  large  families  and  good  characters/'  There  has  been  some 
argument  upon  the  effect  of  these  words,  and  whether  thej  are 
precatory  or  jussory,  but  it  is  perfectly  clear  that  Vtuton  could  not 
claim  this  property  for  his  own  use.  All  tlie  rules  both  of  the  dvil 
or  common  law  would  repel  him  from  taking  the  property  in  that 
way.  He  could  take  it  only  for  the  purpose  of  charity.  Then,  be 
must  be  a  trustee ;  it  is  the  same  as  if  she  had  given  it  to  a  cer- 
tain charity,  naming  him  as  a  trustee:  then  the  circnmstanceof  bis 
being  dead  in  the  hfe-time  of  the  testatrix,  or  the  length  of  time 
that  he  had  so  been  dead,  cannot  govern  the  effect  of  the  will;  if 
It  could,  there  might  be  a  total  end  to  dispositions  by  will.  This 
reduces  it  to  the  common  case  of  the  death  of  a  trustee,  which  can- 
not defeat  the  effect  of  a  legacy.  Then  can  I  say,  that  this  legacy 
is  not  sufficiently  distinct  to  bind  the  property  ?  The  most  gene- 
ral gift  to  charitable  purposes  has  been  decreed  to  be  carried  into 
execution,  and  the  trustees  not  being  alive  to  administer  the  cha- 
rity, cannot  defeat  the  intention.  Here  she  has  pointed  out  dergj- 
men  as  the  objects  of  bounty,  which  is  sufficiently  distmct ;  bqlit 
must  be  referred  to  the  Master,  to  whom  a  scheme  nuist  ^  JjA 
posed  for  the  execution  of  the  charity  (a)* 

(«)  The  decree,  as  it  wat  fioaUy  pro- 
9oanced,  ppon  a  motioii  to  vary  the 
minntes,  declared  tiiat  the  residoe  of 
tiie  teitatrhL^  personal  estate  oassed 
hv  the  wUl  and  oaght  to  go  and  be  ap- 
plied in  charity,  regard  being  had 
to  poor  clergymen  with  good  charac- 
ters and  large  feiniiUes,  according  to 
the  recommendation  in  tha  will  %  and 
that  the  Master  should  approve  of  a 
scheme  to  effectnate  Uie  purpose  pf 
the  said  charity,  with  libertv  for  the 
parties  to  lay  proposals  before  him, 
and  costs  were  given  as  between  at:- 
tomcy  and  client. 

The  residue  amounted  to  «£50,000, 
and  a  scheme  (the  particulars  of  which 
are  aiven  f  Ves,  S9*)j  was  submitted 
by  ue  plaintiff  and  approved  by  the 
Master.  Upon  the  cause  coming  on 
for  further  directions  upon  the  report, 
Lord  Rosslyn  intimated,  that  the  de- 
cree, so  far  as  it  respected  the  charit- 
able disposition,  should  be  reheard : 
in  consequence  of  which  intimation, 
the  cause  was  reheard  before  Lord 
Eldon,  when,  after  a  full  and  anxious 
discussion,  both  at  the  liar,  and  from 
the  bendi,  of  all  the  cases  upon  the 
qpbject;  his  Lordj»hi^,  (as  he  has 
since  observed,   i  Mcriv.  9tK  entirely 


by  the  ferce  of  precedents,  and  am 
against  hU  hidinatloBa)  ^Bmed  tii* 
decree,  7  Ves.  36.  and  thatdeleniisr 
ation  was  afterwards  affinii9d,hjthe 
House  of  Lords,  l3Vea.416:  tlie 
subject  has  been  again  verytebOiil# 
discussed  in  the  late  oao  oiMiBtf* 
FoTMer,  1  Meriv.  dau  ,     .. 

The  doctrine  established  by  att  Ike 
determinations,  as  collected  m  Adm 
two  cases,  is,  that  a  dispositiQii  ui  A* 
vour  of  a  charity,  is  not  to  be  con- 
strued according  to  the  rales  which  are 
applicable  to  bequests  to  fndividmis: 
a  distinction  proceeding  partly  se 
principles  in  the  Roman  law,  not  st 
present  perfectly  comprehended,  and 
partly  on  the  religious  notions  which 
formerly  obtained  in  this  country,  ac- 
cording to  which  it  fell  to  the  ordi- 
tiary's  province  to  distribute  in  case 
of  intestacy.  And  therefore  where  tiie 
testator  has  evinced  a  general  imtentm 
in  favour  of  charity,  but  has  left  the 
mode  in  which  it  is  to  be  carried  into 
effect,  uncertain,  that  intention  will  be 
carried  into  execution. 

In  the  present  case  it  was  ably  coo- 
tended  on  the  appeal  on  the  part  of  tie 
A  ttomey-General,  that  the  bequest  was 
of  that  general  nature,  that  the  cysposi- 

tm 
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1  to  tho  crown,  and  was  not  to 
mted  by  the  Court;  upon  which 
lldmi  adopted  the  distinction 
has  since  been  adhered  to, 
.  The  Archbishop  <if  Canterburv^ 
364.  that  where  tlie  charitable 
t  is  through  the  medium  qf  trui* 
lether  all  the  trustees  are  dead ; 
s  being  dead,  the  discretion  is 
wholly  or  partly  gone  4  or  sur- 
trustees  refuse  to  act ;  or  some 
ling  to  act,  and  the  others  re- 
n  all  those  cases  the  Court  dis- 
s  the  fund  by  means  of  a  wcheme; 
ere  tlie  object  is  chanty  without 
interposed,  the  constitution,  in 
iguage  of  Lord  Chief  Justice 
'j  finds  a  trustee  in  the  king,  as 


parens  pattue,  who  executes  it  by  sign 
mannal,  exercising  a  discretion  with 
reference  to  the  intention  of  the  testa- 
tor. 

There  have  been  some  cases,  one  of 
them  well  known  bv  the  name  of  tlie 
case  of  Hlkeutley  Church,  in  which  the 
cy  pres  doctrine  had  been  said  to  have 
been  carried  to  an  improper  length, 
and  therefore  it  was  holden,  that 
where  the  gift  was  for  a  partiaUar 
charity,  which  from  circumstances, 
could  not  be  applied,  It  shottld  not  be 
applied  to  another  lawful  use,  the 
general  intention  in  favour  of  charity 
not  being  there  to  be  inferred,  viae 
The  Attorney-Gtneral  v.  Gouldisigf  ante^ 
voL  ii.  4<8. 
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indenture  of  the  25th  of  AtiguU,  MSQ^  between  the  bailifl^ 
nd  capital  burgesses  of  the  borough  of  Leomifuter,  of  the  one 
and  Penelope  Bangkaniy  of  the  other  part :  the  bailiffs  and 
Sffes,  in  consideration  of  the  surrender  of  a  former  lease  of 
me  premises  for  three  lives,  and  alsb  in  conrideration  of  £4, 
>y  the  said  Fenelope^  demised  certain  premises  therein  men- 
I,  onto  the  said  Penelope,  her  executors,  administrators,  and 
is,  from  the  day  of  the  date  thereof,  for  the  term  of  99  years, 
said  Penelope  Bang^ham,  and  Mercy  Bangham  her  daughter, 
ieorge  Karver,  or  either  of  them  should  so  long  live,  at  the 
f  l£.  a-year ;  and  the  bailiff  and  burgesses  covenanted, ''  that 
tttd  their  successors,  when  and  as  often  as  either  of  the  smd 
lives  should  die,  and  ihtre  should  be  only  two  lives  remaining 

premises,  if  the  said  Penelope  Bangham,  her  executors,  ad 
trators,  or  assigns,  should,  within  the  space  of  six  months  next 
ig  the  decease  of  such  life,  or  at  the  first  or  second  chamber 
I  should  be  held  after  the  expiration  of  the  said  six  months, 

for  a  new  lease  of  the  said  premises,  and  pay  the  sum  of  £4 
i  bailiff,  ^c.  with  six  months  interest  for  the  said  £4  after  the 
i(  £5  per  cent,  the  said  bailiff,  S^c.  should  add  a  third  life  iti 
aid  premises,  and  grant  to  her  or  them  a  new  (case  of  the 
)remises,  to  commence  from  the  time  of  such  payment,  if  the 
»ther  lives,  and  such  third  life  as  should  be  nominated  by  the 
Penelope  Bangham,  her  executors,  ^x.  or  either  of  them 
d  so  long  live,  under  the  like  rents,  covenants,  and  agreements, 
0  the  several  uses  and  trusts  thereinbefore  dtxiared,  and  bo 
time  to  time  J  or  ever  after,  as  ofteii  as  the  case  should  so  hap- 
pen." 


i  Ves,  jun.  476« 

A  covenant  im  a 
corporation- 
lease  to  renew, 
upon  the  falling 
in  </  OM  Ufa  for 
ever :  there  is  do 
equity  to  extend 
it  to  the  case 
where  two  are 
suffered  to  ftll 
in,  althon^  a 
compensatioD  is 
offered. 
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1792*.         pen.''    In  1745,  this  lease  was  made  the  subject  of  a  setdement  00 
^^^^  the  marriage  of  Adam  Ward  with  Mercy,  the  daughter  of  Penehpe 

Bayley        Bangham,  and  was  Uiereby  conveyed  to  uses  which  have  long  since 
»^e  determined.    There  were  several  renewals,  in  Gonsequeoce  of  Ae 

Corporation  of    death  of  persons  On  whose  lives  the  said  lease,  and  the  renewed 
^***'*'^^i"'    leases,  were  made.     Some  time  before  1764,  Penelope  died  intes- 
[  530  J       ^jjjQ^  3Q^  administration  of  her  personal  estate  was  graoted  to  her 
daughter  Afer^y  fffffd.     In  1763,  there  tvas  a  new  lease,  on  the 
decease  of  one  of  the  lives ;  and  the  lives  for  which  the  lease  was 
then  granted,  were  Jdam  Ward,  Mercy  his  wife,  and  the  plaintiff's: 
and  in  1764,  Jidam  Ward,  and  Mercy  his  wife,  assigned  the  bene* 
licial  interest  b  the  lease  to  the  plaintiff,  in  consideration  of  the 
sum  of  <£3 12,  and  their  trustees  conveyed  to  him.     The  plaintiff 
entered  under  the  assignment,  and  has  considerably  improved  the 
premises.     Adam  Ward  died  in  1781,  but  no  new  life  was  added 
in  his  room,  or  new  lease  executed  by  the  corporation,  no  applica- 
tion being  made  by  the  plaintiff  for  that  purpose ;  Mercy  Ward 
died  in  1789,  or  the  beginning  of  1790,  and  after  her  death  (there 
being  then  only  his  own  life  remaining  in  die  lease)  the  plaintiff 
applied  to  the  corporation  for  a  new  lease  for  99  years^  determin* 
able  on  the  deatb  of  the  survivor  of  the  plaintiff',,  and  two  other 
^    persons  lo  be  appointed  hy  him,  cj^ering  to  pay  to  the  dtfmiMt 
£4  with  wtereatfrom  the  death  of  A&m  nard^  and  aiso  £4m» 
fine  for  renewal f  9n  the  death  of  mercy  Ward,  and  a  further  mm  i^ 
£4f  upon  Or  supposition  that  tf  plaint^  had  renewed  said  Imue  «• 
the  death  of  said  Adam  Ward,  by  putting  in  another  Itfe,  sulsh 
other  life  tnieht  have  fallen  iu  between  the  death  of  Adam  Wart 
and  ojsaid  Mercy  Ward.    This  the  corporation  refused^  inaisthig^ 
they  were  not  bound  by  the  covenant  to  tenets  upchi  the  faUing  in 
of  two  lives ;  but  offered  to  grant  to  the  plaintiff  a  new  lease  far  99 
yeara,.  or  three  lives,  upon  hia  paying  a  &at  of  «£KX>  for  audi  new 
lease^  and  a  fine  of  ^34*  10s.  opon  the  death  ef  one  life ;  wbieb 
terms  the  plaintiff  not  choosing  to  comply  with,  he  filed  the  preseal 
bill,  praying  that  the  defendants  might  be  decreed  to  graot  htm  a 
new  lease  of  the  premises  for  99  years,  or  three  livesy  upoft  the 
terms  of  his  offer. 

The  defendants,  by  their  answer,  admitted  Ibe  facts,  and  thd  Uxt^ 
der  of  £l6»  l6s.  as  a  fine-for  renewal,  and  insisted^  tbat-no  ap(^ 
cation  being  made  till  after  the  falling  in  of  the  second  life,  thou^ 
the  plaintiff  must  have  known  of  several  corporation  meetings^  th^ 
were  not  bound  to  renew  but  upon  their  own^  lermsw 

Mr.  Solicitor-General  and  Mr.  Ainge^  for  the  plaintiff,  odntead' 

ed — tliat  although  the  covenant  was  omy  to  renew  upon  the  falUng 

[  531  ]       in  of  one  life,  that  the  spirit  of  the  copentfit^  extended  to  tbe  cast 

of  two  lives  falling  iu ;  that  tlie  case  lay  in  compensation,  and  that 

no  forfeiture  is  to  be  incurred  ^hen  compensation  can  be  made. 

Lord 
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Lord  Chancellor  said  die  cases  upon  Irish  leases^  in  the  House 
of  Lords,  went  thewhde  length  of  this  case;  but  the  plaintiflf 
vat  not  bound  to  renew  upon  the  falling  of  one  life ;  he  bad  bis 
election,  whether  to  renew  or  not,  and  bas  made  that  election ;  tlie 
Corpora tioD  therefore  are  not  bound  now  to  renew.  It  has  been 
deteraiined  over  and  o?er  in  the  Iri^  cases  (a). 
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(a\  Vide  Uavntone  v.  Bentlc^,  post, 
▼ol.  iv.  415,  and  the  note  to  it,  where 
thf  Irish  easea  are  coliccted:  atid  as  to 
Ui«  general  doctrine  upon  the  ]«iibject 
of  covenants  for  pcrpetinil  renewal, 
vide  the  Editor's  notes  to  Redshaw 
▼.  The  CTporalion  of  the  Bedford  Levely 
t  Eden,  546^  and  TrUton  v.  Foote,  antc^ 
vol.  ii.  656. 


Dismmei  the  Bill  (b). 

(b)  With  coiU,  Reg.  Lih.  A.  1791. 
fi>l.  ^98.  A  iiio<Hmi  was  a(Wrward« 
made  to  vary  the  laimiAf  s,  by  rednciog 
tJie  costs  to  fosty  shiUin^s,  as  the  cause 
was  heard  upon  bill  and  answer,  which 
after  some  oppoMtkm  on  tlie  f^ound 
of  Lord  HunhntWs  ordwr  •f  the  27tl| 
of  April,  t74B^  (Heames's  Otders, 
450)  vras  granted.  (VeseyJ^ 


1792. 


Bayley. 

The 
Corporation  of 
Lkomimsteb* 


Leg4eb  v..  Hodges*  s^  q^ 

1  F<».  jnii.  477. 

"DY  indenture  bearing  date  I3tb  of  June,  1 782,  previous  to  the  A  covenant  to 
-*^  marriage  of  the  defendants  Anthony  Hodges  and  Anna  So^  ^propriate  one- 
jilm  his  wife,  (late  Anna  Sophia  Aston)  and  made  between  Henry  ^oft^lti 
Aston,esa.  deceased,  on^  son  and  heir  at  faw  and  devisee  named  tate,  to  raise  a 
10  ^e  will  of  the  honorable  Catherine  Aston  decea^,  of  the  first  f<">^  ®^  money, 

Sirt ;  the  defendant  Anna  Sophia  (by  her  then  name  of  Anna  peJ^*„^"^7e. 
ophii^  Aston)  youngest  daughter  of  the  said  Henrjf  Aston,  of  the  oant  saable  at 
aecond  part;  the  defendayt  AfUhany  Ho^esi,  esq.  of  the  third  law,  but  creates 
part  J  and  the  plaintiffii  of  the  fourth  part;  reciting  the  intended  i^^^^^ 
marni^Fe,  and  that  Henry  Astpn,  had  agreed  to  execute  the  power  veouitees  are 
vested  m  him  bj^  the  will  of  said  Catherine  Aston,  and  to  charge  f  n*»ti«^  to  have 
certain  manors  witfi  tlie  sum  of  i:4J300,  as  the  portion  of  the  said  pcXrawS"^ 
Anna  Sophia  Aston^  it  wa^  a^eed  the  said  sum  should  be  paid 
ialtp  the  nsuids  of  the  ptt^intifis^  and  that  tbe  said  Anthony  Judges 
ahould  paj  into  the  bandj^  of  ptaintiflk  the  sumof  ;£IO,(XX),  making 
fogetfier  £HflOO^  as  h,  fhnd  for  the  jointure  of  the  said  Anna 
SopJda^  and  for  portioos  for  younger  children  of  the  marriage  :  the 
s^d  Henru  Aston  charged  his.  manors  witli  the  said  sum  of  «f  4,(XX), 
and.  said  Anthony  Hodges  covenantedg^  that  in  case  tlie  marriage 
tO€^  effect,  ^'  he  would,  after  three  years  from  the  solemnization  of 
the  marriage,  set  apart  and  appropriate  as  a  fund  towards  raising 
8^4^10x000,  one  third  part  of  the  dear  yearly  Kents  arising  from 
bia  several  estates  in  Berks  and  Oxford^  and  the  several  islands  of 
St.  Christopher's  and  Montserrat,  and  would  yearly  pay  the  same        [  ^^^  J 
to  tlie  plaintiffs,  or  the  survivor,  of  them,  his  heirs  or  executors,  un- 
til 
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1792.  til  thef  said  ;^l  0,000  should  be  paid,  and  in  case  of  hisdeadiy  I^it« 

^^vw  iiig  the  said  Anna  Sophia,  or  any  daughter  or  youiqrer  children  6f 

Lbuaru  the  marriage,  then  the  heir,  8^c.  of  said  Anthony  Hodges  aboiJdy- 
HoDUEf.  ^ilhin  two  years  after  his  death,  pay  to  plaintiffs,  or  the  surrivor, 
the  said  «£  10,000,  or  so  much  as  should  remain  unpaid,  vrith  inte. 
rest  at  £5  per  cent,  from  tlie  death  of  the  said  Anthonjf  Hodges^ 
upon  the  trusts  of  the  settlement,  and  it  was  agreed  that  the  plain- 
tiffs should  stand  posses^  of  the  said  «£4,000  and  <£  10,000  ia 
trust,  to  pay  the  dividends  thereof  to  the  said  Anthony  Hodget  fi>r 
life,  and  after  his  detcfase  (among  other  things)  to  pay  the  said  Amm 
Sophia,  during  her  life,  «£500  a  year,  as  her  jointure,  in  bar  of 
dower,  and  subject  thereto,  in  trust  for  daughters  or  younger  soitf 
of  said  marriage,  and  in  default  of  issue,  in  trust  for  Anihowf 
Hodges,  his  executors,  ii;c. 

The  marriage  was  solenmized  about  the  l6th  of  June,  n82,h^ 
at  the  time  of  the  bill  filed  there  had  been  no  issue. 

By  indenture  of  7th  Avril,  1784,  made  between  the  defendant 
Anthony  Hodges,  of  the  nrst  ptitt,  and  the  defendants  Johmson  and 
Turnerp  of  the  other  part ;  reciting  the  deed  of  settlement,  and  tiiaf 
defendant  Hodges  being  considerably  indebted,  was  desirous  to  gv 
abroad,  and  had  requited  the  trustees  to  take  the  managemeot  of 
his  estates  $  said  Anthony  Hodges  demised  to  John  and  Tiimflr,  lU 
his  estates  in  Great  Britain  and  the  ^^es^  Indies,  to  bold  the  mak 
for  twenty-one  years,  in  case  the  said  Anthony  Hodges  sihould  so 
long  live,  (subject  to  the  mortgages  thereon)  in  trust,  to  receive  the  ' 
rents,  Ifc.  of  said  estates,  and  to  pay  and  apply  the  same  for  the 
year  1783,  unto  tlie  said  AnthonyHodges,  or  as  he  should appoinl^ 
afterwards  in  paying  their  own  costs,  and  in  the  next  place  to  pay 
said  Anthony  Hodges  ^1,000  a  year,  and  the  residue  in  the  pay- 
ment of  the  debts  of  the  said  Anthony  Hodges. 

Johnson  and  Turner  entered  into  possession,  under  this  deed. 

Afterwards  differences  arising  between  Mr.  and  Mrs.  Hodges, 
.  they  agreed  to  live  separate ;  and  thereupon,  by  articles  of  separa 

[  5S3  ]  tion,  dated  8th  of  August,  1785,  and  made  between  Anthony 
Hodges  of  the  first  part,  Anna  Sophia  Hodges,  of  the  second  part, 
the  plaintifTs  of  the  third  part ;  Johnson  and  Turner,  of  the  fourth 
part ;  and  plaintiff  Henry  Hervey  Aston,  brother  of  the  said  Anna 
Sophia  Hodges,  of  the  fafth  part ;  reciting  the  settlement  of  l6th 
of  June,  1782,  and  the  said  indenture  of  7th  of  April,  1784:  It 
livas  witnessed  and  agreed  between  the  said  Anthony  Hodges  anct 
Anna  Sophia  his  wife,  that  they  should  live  separate,  and  tut  said 
Anthony  Hodges  should  yearly,  for  the  space  of  three  years  next 
ensuing,  in  case  they  should  both  so  long  live,  pay  to  the  plabtiff 
Henry  Hervey  Aston,  his  executors,  ^c.  the  yearly  sum  of  jf500, 
and  after  the  said  three  years,  the  yearly  sum  of  <£600  in  Crust,  foi 
the  sole  use  of  the  said  Anna  Sophia  Hodges,  for  her  maintenance ; 
and  for  securing  the  same,  the  said  Anthony  Hodses  assigned  to 
the  said  Henry  Hervey  Aston,  his  executors,  S^c.  all  the  dividends 

and 
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and  interest  of  the  said  sum  of  ,£4,000,  and  such  part  of  tlie  said  179^ 

jE  1 ,000  per  annum,  allowed  to  the  said  Anthony  Hodges,  by  the  ^*»v^ 

said  indenture  of  7th  April,  1784,  as  would  be  sufficient,  with  the  Leoard 
dividends  of  the  said  x4,000,  to  answer  the  respective  sums  of  Hodges. 
£500  and  £600,  as  they  should  become  due. 

Hodges  and  his  wife  have  ever  since  lived  separate. 

Plaintiff,  Henry  Hervey  Aston,  only  son  and  heir  of  Henry 
Aston,  the  settler,*  paid  the  sum  of  £4,000  to  the  trustees,  who  laid 
Che  same  out  in  the  purchase  of  £5,451.  85.  "iOd.  3  per  cent,  con- 
wol.  annuities,  and  the  plaintiffs,  by  deed  poll  on  the  back  of  the 
settlement,  declared  the  trusts  thereof. 

No  part  of  the  «£  10,000  covenanted  in  the  said  settlement  to  be 
paid  by  Hodges  to  the  plaintiffs  Sir  John  Le^ard  and  Henry  Her-- 
v^  Aston,  the  trustees  in  that  settlement,  beinff  paid^  they  med  the 
present  bill  against  Hodges  and  his  wife,  and  Johnson  and  Turner, 
dke  trustees  in  the  indenture  of  7th  of  April,  1784,  charging,  that 
the  produce  of  the  estates  ought  to  be  accounted  for  to  them,  and 
one  third  part  thereof  applied  for  the  purpose  of  raising  the  said 
jEiOfOOOf  and  praying  an  account  of  rents  and  profits  received  from 
the  estates,  and  of  receipts  and  payments  made  by  defendants, 
Hodges,  Johnson,  and  Turner,  and  that  a  full  third  part  since  the 
l^th  of  June,  1785,  may  be  paid  to  the  plamtiflb  on  the  trusts  of  [  ^^4  J 
die  settlennent,  and  a  third  part  of  the  future  rents,  profits,  i;c.  may 
be  paid  to  them  for  the  same  purposes,  until  the  J[^  10,000  shall  be 
paid  according  to  the  covenant  of  the  defendant  Hodges,  and  that 
tbe  said  covenant  minr  be  specifically  performed,  and  that  a  receiver 
may  be  appointed  of  the  real  estates  m  England,  and  a  consignee 
of  the  produce  of  the  plantations  in  the  West  Indies. 

To  this  bill,  the  defendants  put  in  answers,  by  which  they  admit- 
ted the  fects  stated  in  the  bill,  and  notice  of  the  settlement;  but 
the  defendant  Johnson  said  that  the  plaintiffs  had  notice  of  the  trust 
deed,  and  farther  said,  that  the  «f  1,000  a  year  had  been  paid  to  the 
defendant  Anthony  Hodges ;  and  he  and  turner  stated,  that  John^ 
son  had  paid  several  mortgages  and  other  debts,  and  was  entitled 
lo  stand  in  the  place  of  the  mortgagees,  and  is  a  creditor  of  the  de- 
fendant Anthony  Hodges  in  £2,750.  Johnson  further  insisted, 
that  he  was  not  bound  to  appropriate  the  third  part  of  the  produce 
of  the  estates  to  the  payment  of  the  <£  10,000  till  the  plaintiffs  made 
application  to  him,  which  they  had  not  done,  and  that  they  having 
induced  him  to  pay  the  debts,  he  is  not  liable  to  account  for  the 
same,  and  denied  having  in  his  Custody  any  money  arising  from  the 
plantations,  and  says  be  is  in  advance  on  account  of  die  fund. 

The  defendant  Anne  Sophia  Hodges  disclaimed  any  interest  in 
the  c£  1,000,  further  than  she  was  entitled  under  the  setUement  and 
articles  of  separation. 

Jt  was  argued  die  30th  of  April  and  8th  of  May. 

Vol.  in.  11  Mr. 
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1792.  ^f«  Man^eld,  Mr.  ilardinge^  and  Mr.  Alexander  for  the  dc- 

wvw  fendants^  argued — tliat  the  trustees  in  the  indenture  of  7di  Apiilj 

Lboard  1784,  are  not  liable  to  account  for  any  thing,  no  deaiand  having 
HoDoBs  ^^^  made  by  the  plaintiffs,  as  trustees  in  the  settltoi^t,  till  the 
filing  of  the  bill:  that  the  plaintiffs  are  not  entitled  to  a  spedfic 
performance.  The  covenant  is  merely  a  personal  covenaiit  by 
Hodges^  to  appropriafe  the  {bird  part  of  the  produce  to  the  pay- 
ment of  (he  £l(),000.  Ah  iiction  would  lie  for  the  breach  of  it, 
and  in  such  action  damages  to  the  amount  of  the  diird  part  mi^t 
be  recovered :  but 'the  estate  itself  is  not  bound  by  the  c6v<^iftt; 
there  is  no  lien  upon  the  estate  itself.  There  is  no  case  predsely 
.    [  535  ]        like  this :  but  that  of  Collins  v.  Plummer,  I  P.  W.  104>  appCes  to 

the  principle  of  this ;  there  the  tenant  in  tail  coVefiantefl  not  to 
suffer  a  recovery ;  be  did  suffer  one,  and  the  covenat^  yma  held  to 
bind  the  personal  assets,  but  not  to  affect  the  land.'*  The  pkrties  m 
this  settlement  kneWthe  covenantor  might 'break  lus  tovenant  It 
is  a  covenant  to  set  aside  so  much  of  the  produce^  but  it  it 
Hodges  who  is  to  appdpriate,  and  before  he  can  do  M,  the 
piroduce  must  come  mto  his  possession,  it  cadnot  l>e  sitapftA 
before  it  conies  to  his  hiahds,  he  must  receive  %e  rttitM,  he 
must  divide  the  funds.  In  cases  \vhere  'persona  cov^natitiiig  to 
pay,  have  been  decreed  to  stand  seised  to  the  tite  'of  'Ae  cdve- 
nantee,  the  mahagement  has  not  been  r^erved  aEs  ifi  tta»  case 
to  the  covenantors^  At  most,  the  trustees  under  the  deed  cUmidt 
be  liable  till  thev  bad  notice  from  the  pluntiftSi,  Who  bave  stood 
hj  and  saw  Mr*  Johnson  paying  the  debts^i  without  calHdg  opoa 
bim  to  appropriate  the  third  part  of  the  property 'to  (he  iiSe3  of  the 
settlement. 

Mr.  Solicitor-General  and  Mr.  Sianlejf,  for  the  blaititiffii.— If 
the  covetiant  does  ndt  gi^e  a  lien  upon  the  land  itseif,  it  is  dtilj  ft 
personal  covenant,  and  the  trustees  in  the  settlement  can  only  bnog 
an  adtion  at  law,  and  cldn  here  only  have  a  bill  df  discovery  in  aid 
of  that  action  :  in  this  case,  they  must  bring  an  annual  bill  for  an 
^  account,  in  order  to  brin^  an  annual  action  for  the  sum  discovered; 

but  we  insist  they  are  Entitled  to  a  specific  execudon  of  this  trust. 
The  principle  of  the  case  of  Collins  v.  Plummer,  would  put  aii 
end  to  all  cases  Of  lien  ;  but  the  Court  has  said  over  and  over,  that 
covenants  like  thete  constitute  specific  liens,  and  that  parties  are 
not  bound  to  bring  actions  On  the  covenant.  Notwithstancfing 
Vhat  is  said  in  Lord  Warrington  v,  Langham,  Pre.  Ch.  89,  *c 
Court  in  Flight  v«  Cooke,  2  Ves.  6l9i  corrected  the  doctrine  before 
laid  down ;  wh^re  there  is  a  covenant  not  to  pay  money,  but  to  set 
aside  a  part  of  the  produce,  the  party  may  claim  a  specific  p^- 
formance.  It  is  within  the  case  of  a  covenant  to  pay  the  profiti: 
the  trustees  hate  a  right  to  come  into  equity,  for  an  account  to  have 
the  profits  applied  according  to  the  eovenant,  Bosvil  v.  Brander, 
1  P*  W.  458*    Assignments  of  choses  in  action  are  supported  upon 

the 


.  tn  Tilt  Htofi  Court  of  CfltANcsBY^  496 

the  ground^  that  they  amount  to  covenants  to  assign:  here  it  is  «         I79fi» 
covenant^  that  the  assignor  will  no  receive  the  money^  or  will  hold  wv^ 

it  as  a  trustee.    The  doctrine  of  lien  has  been  of  late  years  much        Lboa«o 
extended ;  in  Scwden  y*  Sowden,  (ante^  vol.  i.  p.  58^.)  where        hod«w. 
Sowden  by  marriage  settlement,  covenanted  to  pay  a  sum  of  mo-       r  ^^g  j 
iiey  to  tmstees,  to  be  laid  out  in  land  to  be  settled  to  uses,  he  tiid 
Bot  pay  the  money  but  purchased  a  freehold  estate,  ihe  daughter 
who  would   have  been  entitled   to  the  estate  purchased  by  the    ' 
trustees,  if  any  had  been  so  purchased,  was  decreed  to  iuive  "a 
real  lien  on  the  estste  purcbas^  by  the  father.  Bosvil  y%**JSranier 
^as  decided  on  another  point,  but  the  wife  was  held  to  n  specific 
Hem  upon  <be  note.    The  only  difference  between  tfiat  case  and 
lliis  is,  that  here  it  is  a  third  part  of  the  produce,  there  it  was  a 
specific  sum.    'So  whilst  seamens  wages  were  assignable,  if  jdf.  a 
seaman  indebted  to  B.  assigned  his  wages,  a  bill  by  the  assignee 
would  be  allowed.     In  this  case  it  is  in  the  form  of  a  covenant,  not 
of  an  assignment;  but  wherever  the  thing  bound  is  certain,  there 
'tnaybe  a  specific  performance.  Here  the  parties  did  not  rely  onthe 
general  covenant  of  Hodses,  but  took  a  special  covenant  to  appro- 
priate one  third  part :  it  is  impossible  therefore  for  him  to  put  him- 
self in  such  a  situation  as  shall  disable  him  from  performng  the 
contract.  In  Durnford  v.  Laney  (ante,  vol.  i.  p.  106.)  the  principle 
of  the  determination  'v^as,  lfiat  although  iSae  wife  might  not  be 
bocHvd,  yet  the  husband  having  entered  into  ti  covenant,  it  was 
against  conscience  for  him,  by  making  the  mortgage,  to  put  himself 
into  a  situation  in  which  he  could  not  perform  his  covenant :  there- 
fore'he  could  not  give  a  title  to  mortgagees.  Here  If  od|gfes  has  cove- 
nanted to  set  aside  one  third -of  the  produce  for  a  particular  pur- 
pose, he  therefore  covenanted  to  keep  himself  in  a  situation  to  do 
ao.    A 'Covenant  to  set  aside  a  certain  part  for  a  particular  purpose, 
does  not  give  a  remedy  agmnst  tfie  general  property,  but  is  a  lien 
€Mi  the  specific  property. 

• 

Mr.  Mansfield,  in*  reply. — ^The  doctrine  maintained  is,  tliat  any 
•tiling  amounting  to  an  agreement  to  assign,  will  be  equivalent 
to  an  actual  assignment.  The  question  ifli,  whether  Hodges  has 
made  himself  a  trustee  as  to  these  rents  and  profits ;  if  so,  at  the 
end  of  three  years,  the  plaintiffs  might  file  ^eir  bill  and  pray  a 
receiver,  or  that  Hodges  might  be  declared  to  he  a  trustee  fo%them. 
It  is  impossible  to  construe  this  covenant  in  that  manner ;  the  fair 
construction  is,  that  after  the  end  of  three  years,  Hodges  should  pay  r  537  j 
the  «£lO,000  at  a  rate  equal  to  the  third  part  of  the  produce  of  the 
estate ;  on  account  of  the  fluoluating  nature  of  the  property,  no 
specific  annual  sum  could  be  ascertained,  therefore  this  sum  was 
taken  that  it  should  be  the  third  part  of  the  produce.  Without 
^Violence  to  these  words,  the  estate  could  not  be  taken  xmt  of  >the 
'hands  of  Hodges  \  if  it  was,  it  became  impossible  for  iiim  to  per- 
form hb  oonlract.    The  only  decree  that  can  be  made,  isa  dis- 
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I79C.  covery  of  the  quantum^  in  order  that  the  plamtiffs  may  sue  at  law. 
wvw  With  respect  to  the  cases  cited  on  the  other  side,  Sowden  v.  Sow- 

Lboard  den,  is  only  that  the  father,  by  laying  out  money  in  purchasing  a 
freehold  estate,  uitended  to  perform  his  covenant,  as  much  as  if 
he  had  expressly  laid  it  out  in  performance.  Bonil  v.  Brander 
does  not  apply  to  the  present  case.  Flight  v.  Cooke  is  not  intelli- 
gible, it  oiuy  shews  that  the  Court  will  secure  a  contingent  interest. 
So  in  the  case  of  seameus  waoes,  that  is  applicable  to  a  convej- 
ance  of  any  thing  assignable,  in  all  the  cases  there  is  an  agreement 
to  assign,  which  is  equivalent  to  an  assignment;  but  here  is  nothing 
in  this  case  equivalent  to  an  agreement  to  E*sigo.  Durmford  v. 
Lane  h^  no  application  to  the  present  case.  The  only  questioB 
was,  whether  the  wife  was  bound  by  the  covenant  your  Lord- 
ahip  held,  whether  she  was  bound  or  not,  the  husband  was 
bound. 

Tlie  only  remedy  here,  is  a  personal  remedy  against  Hodga. 
At  all  events,  the  account  cannot  go  against  the  tniateea,  nn^ 
tber  back  than  the  time  when  the  plaintiffs  called  upon  than  lo 
appropriate. 

On  the  Idth  of  May,  Lord  Chancellor  pronounced  ju^pnent  to 
die  following  eflfect: 

This  bill  was  filed  by  the  trustees  in  the  marriage  settlement, 
praying  an  account,  and  that  they  may  be  dechured  entitled,  as  trus- 
tees, to  a  third  part  of  the  produce  of  the  estate  of  the  defendant 
.  Anthony  Hodges. 

In  order  to  raise  the  sum  of  £lOfi(X>  to  be  added  to  £4^000,  the 
wife's  portion,  the  defendant  Hodges  covenanted,  that  be  would 
appropriate  one  third  of  the  produce  of  estates  in  diis  kingdcMo, 
and  in  the  IVest  Indies.  He  afterwards  conveyed  his  estates  to 
other  .trustees,  to  raise  £lflOO  a  year  for  himself,  and  with 
[  588  ]  ^  residue  of  rents  and  profits  to  pay  debU;  that  setdemeiit 
takes  notice  of  the  former  deed,  so  that  all  parties  had  notice 
of  it,  and  the  only  question  is,  as  to  the  operation  of  the  fint 
deed« 

It  is  argued,  on  one  side^  that  it  is  a  mere  personal  covenmit  eo 
the  part  of  Hodges,  upon  which  the  plaintiffs  might  bring  an  actioo 
against  him,  but  that  it  did  not  create  any  trust  of  the  estate;. and 
for  this  they  cited  a  case  from  Peere  WWiama,  where  the  partj 
covenanted  not  to  suffer  a  recovery,  the  consequence  of  which  would 
be,  that  the  estate,  of  which  he  was  tenant  ra  tail,  would  descend 
to  his  issue :  it  was  ai^gued,  that  it  was  a  mere  persotml  covenant; 
and  it  was  held,  in  that  case,  to  be  so.  That  case  gave  counte- 
nance to  the  argument,  that  in  ibis  case  it  was  a  mere  persoQsl 
covenant.  It  was  impossible,  in  that  case  to  make  the  doctrine 
apply,  that  where  parties  come  to  an  agreement  relative  to  any  sub- 
ject, the  subject  itself  is  bound  by  the  agreement ;  but  I  take  the 
doctrine  to  be  true,  that  where  parties  come  to  an  agreement  as  to 
the  produce  of  land,  that  the  land  itself  will  be  affected  by  the 

agreement 
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agreement.  In  that  case,  the  effect  of  the  agreement  was  to  restore 
the  estate  tail,  and  the  consequence  would  be  to  leave  the  party  the 
whole  power  which  he  had  before.  There  in  form  it  was  a  personal 
covenant,  and  it  was  held  it  could  not  be  corrected  by  the  intent; 
there  were  not  termini  habiles  for  that  purpose. 

But  except  that  case,  there  are  none  to  derogate  from  the  sene* 
rality  of  the  doctrine,  that  where  a  man  makes  an  agreement  relative 
to  any  subject,  it  will  bind  the  subject  itself. 

In  this  case  it  is  merelv  a  trust  estate  as  to  one-third. 

In  BrougtUon  w.Lapigiey,  <2  Salk.  679)  it  was  held,  that  dipush 
the  estate  was  to  remain  in  the  covenantor,  there  was  a  trust  for 
the  benefit  of  the  covenantee. 

The  plaintiffs  therefore  must  be  declared  trustees  as  to  one-third 
of  this  estate  (a). 
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(a)  ThU  decree  was  affirmed  by 
Lord  Rotdipi  upon  a  re-hearing,  post, 
Tol.  iv.  4«1,  where  see  the  Editor's 
note.  Vide  also  Hale  v.  ElHoi^  cited 
Suj^den  on  Powers,  355.  1  Ch.  Ca.  aS. 
1  Vera.  906.  Finch  v.  Earl  rf  Wm- 
cheUm,  1  P.  W.  «8«.  FrtemouU  v, 
Dfdirf,  ib.  429.    Catenirys.CmseiUnf^ 


reported  at  the  end  of  Feomt^t  Maxims* 
WiUumu  V.  Lmw,  1  P.  W.  4S0,  n. 
S  Cox,  160.  Skanmm  v.  Brudtirut^ 
1  Sch.  Si  Lef.  65.  BltUce  t.  MameU^ 
t  Ba.  ^  Bea.  44.  Affirmed  4  Dow. 
P.C.248.  Mr.FMiMaiigiie's  note,  vol.  L 
367,  and  the  Editor's  note  to  Jaek9m 
V.  JuckiOHj  post,  vol.  if.  467. 


1792. 


LcsAao 

r. 
HoiK»s» 


(a)  PiGOTT  V.  Bullock. 

JOHN  PIGOTT,  Esq.  being  seised  of  real  estate  at  Dodder^ 
^  ihall,  in  the  county  of  Bucks,  by  will  devised  the  same  to 
Chfistobella  his  wife  for  life^  **  with  full  liberty  to  cut  timber  and 
underwood  for  repairs,  or  for  her  own  use  in  fuel  or  otherwise; 
but  not  to  sell  the  same^i*  remainder  to  the  plaintiff  for  life ;  re- 
mainder to  his  children  in  tail.  The  testator  died  in  1751 ;  CAri#- 
tobella  the  widow  entered  upon  the  estate,  and  took  the  profits  of 
the  same.  She  afternirards,  in  1754,  married  Richard,  the  late 
YjotAVvacoyrnvSayandSekf  who  died  in  1781.  Between  the 
d^th  of  the  testator  and  her  second  marriage,  during  the  second 
coverture,  and  after  the  death  of  Lord  Say  and  Sele,  she  (with 
her  husband  Lord  Smf  and  Sele,  during  the  coverture)  cut  large 
qiuintities  of  underwood,  more  than  waa  necessary  for  repairs,  or 
her  own  use,  and  sold  the  same  to  a  considerable  amount ;  she 
died  in  1789f  having  made  the  defendanU  her  executors. 
The  plaintiffs  filed  the  present  bill,  for  an  account  of  underwood 
cut  between  the  death  of  the  testator  and  the  second  marriage ; 
and  from  the  death  of  Lord  Say  and  Sele,  to  that  of  his  widow; 
admitting  that  his  remedy  for  that  cut  during  the  second  cover* 
ture,  was  against  the  asseU  of  Lord  Say  and  Sele,  in  the  hands  of 
bis  executors. 


[539] 

8.  a 

1  Kci.  Jan.  479* 
Mr.  J.  Batter,  , 
for  Lord  Chaa. 

Testator  deviMd 
Us  estate  to  Us 
wife  for  lift, 
<*  witii  iilwrty  ta 
eat  tinber  and 
MHttrw9od€be 
lier  own  ase,  Urt 
iiottosell;^slie 
ent  mtfariMod  and 
•old  it,  and  died  i 
ber  estate  is  not 
accoontaUefor 
IIm  OMMicy  pfo» 
dacad;  at  mat 
Dottotkaaaxt 
taker  for  life, 
inineai  lis  bit  fof 


(<t)  Reg.  lib.  B.  1791.  M.  i«k 
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1792.  Mr.  Llovd  and  Mr.  Alexander,  for  the  plamtiff,  said— It  wu 

s^pv«A  iflidentoociy  that  it  would  he  argued  on  the  other  sidci  that  this 

PteoTT  restriction  was  void ;  but  they  did  not  see  how  that  argument  could 
ButLocK.  ^  supported ;  as  the  giver  of  anj  l>ene6t  might  prescribe  condi- 
tions or  restrictions  to  bis  gift.  That  it  is  true  where  the  restrictiou 
is  inconsistent  with  the  gift,  as  a  gift  in  tail^  with  condition  not  to 
suffer  the  recovery,  it  is  void ;  but  here  the  restriction  b  consirtent 
with  the  gift,  and  is  good.  Tlien  the  first  question  will  be,  who  is 
entitled  to  the  value  of  the  timber  and  underwood  which  has  been 
cat;  whether  the  pbintiff,  as  the  next  tenant  for  life,  orAe  next 
o%vner  of  the  inheritance.  If  the  latter,  that  is  the  plaint^*s  son, 
and  it  must  stand  over  to  make  him  a  plaintiff.  Tlie  plaintiff,  as 
being  the  next  taker  for  life,  would  be  entitled  to  the  underwood  if 
now  standing,  and  would  be  entitled  to  cut  it  and  put  the  nioney 
into  his  pocket ;  therefore,  as  the  injury  is  done  to  him,  be  is  eu- 

[  540  ]  titled  to  the  account.  There  was  no  intention  on  the  part  of  the 
testator,  to  make  this  imderwood  part  of  the  inheritance.  No  re- 
striction was  laid  upon  the  first  taker  for  life ;  therefore  he  could  do 
every  thing,  which  a  tenant  for  life  impeachable  for  waste,  could  do; 
and  of  course,  could  cut  and  fell  the  underwood.  It  is  true, 
that  in  Whitfield  v.  Bewit,  eP.W.  240.  (3P.W.  267.)  it  was 
held,  that  the  timber  fallen  by  wrong,  or  accident,  beloi^s  to  the 
first  owner  of  the  inheritance ;  and  that  it  has  been  held  in  Garth 
V.  Cotton,  3  Atk.  751,  that  the  tenant  for  life,  and  tenant  in  tail  in 
remainder,  cannot  cut  timber  by  collusion,  before  the  tenant  in  tail 
comes  in  possession ;  and  that  in  such  cases,  the  Court  will  take  the 
money,  and  lay  it  out,  till  it  sees  who  will  ultifiuitely  be  entitled  to 
the  inheritance;  and  that  in  the  case  of  fVilliams  v.  The  Duke  ef 
Bolton,  (Mr.  Cox's  note  on  3  P.  W.  268.)  the  Court  did  the  same 
thing,  where  the  tenant  for  life,  having  the  next  inheritance  in  him- 
self, cut  timber;  it  will  not  do  so,  where  the  next  tenant  for  life 
would  himself  have  a  ri^ht  to  cut  the  timber,  and  put  the  money 
in  tus  pocket,  as  the  plamtiff  might  do  in  this  case.  Here  the  im- 
derwood is  wrongfully  cut  down,  and  lady  Say  and  Sele  was 
answerable  to  somebody  for  the  money.  In  Garth  v.  Cotton^  the 
trustees  would  have  had  the  right  of  action.  Here  the  right  to  the 
money  is  in  the  plaintiff;  suppose  a  bill  had  been  brought  by  the 
heir,  the  money  must  have  been  brought  into  Court,  and  if  he  sur- 
vived Lady  Say  and  Sele,  the  money  must  have  been  paid  to  him. 
There  is  no  case  in  the  books  exactly  like  this ;  the  nearest  is  in 
2  Croke,  688  (a).  Here  the  injury  being  done  to  the  plaintiff,  he 
must  have  the  remedy. 

Mr.  Solkitor-General,  Mr.  Mitford,  and  Mr.  HollUtf  for  the 
defendants. — ^The  bill  seeks  for  an  account  of  underwood  cut  down 
at  two  different  periods.  Widi  respect  to  the  former  period,  it  is 
g  sufficient  answer,  tliat  it  is  for  an  account  of  underwood  cut 

(a)  GiTcs  Brajf  v.  Sir  PsuZ  Trwtey. 

thirty- 
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thirty-eight  years  ago ;  and  though  the  statute  of  limitations  is  not 
pleaded^  a  court  of  ecfiity  will  not  give  an  account  upon  a  stale 
demand.  If  she  bad  possessed  an  estate  by  wrong,  the  remedy 
by  ejectment  would  have  been  nearly  doubly  barred.  With  re- 
spect to  the  latter  period,  the  question  is,  Yrhether-Loidy  Say  and 
Sele  was  so  restrained  from  cutting  the  underwood,  that  if  she  did 
cut  it  down,  the  property  in  it  would  be  in  any  other  person ;  and 
if  80,  whether  there  is  any  pretence  for  asserting,  that  the  pro- 
perty was  in  the  present  plaintiff,  as  the  next  person  entitled  to  an 
estate  for  life* 

The  persons  interested  in  contending  against  Lady  Say  and 
SeU*8  right,  ought  to  be  before  the  Court — But  without  contending 
on  the  want  of  parties :  This  is  not  a  reservation ;  if  it  was  a  re- 
servation of  the  timber  and  underwood,  the  property  of  the  timber 
and  underwood  would  be  in  the  person  for  whom  reserved,  or  the 
owner  of  the  inheritance.  It  is  not  a  condition ;  if  it  was  a  condi- 
tion, it  would  be  void,  as  being  repugnant  to  the  gift ;  and  a  gift 
canqot  be  qualified  by  a  condition  repugnant  to  it.  Co.  Litt.  206  bu 
There  might  as  well  be  a  condition  not  to  cut  grass  for  sale, 
as  such  a  condition  as  the  present ;  it  would  be  to  restrain  a  fruit 
of  the  tenancy  for  life.  Neither  can  it  be  a  condition  ;  because  no 
body  can  take  advantage  of  a  condition  but  the  heir,  and  here  the 
heir,  on  taking,  would  avoid  all  the  limitations.  Neither  is  it  a  con- 
dition, for  the  want  of  a  gift  over ;  a  condition  of  which  no  one  is 
to  take  the  benefit,  is  of  itself  void.  Here  it  could  not  be  the  pro- 
perty of  the  plaintiff;  a  tenant  for  life,  impeachable  for  waste,  has 
no  prpperty  in  the  timber.  £ven  a  tenant  for  life  unimpeachable, 
has  no  proper  in  the  timber.  Lewis  Bowleses  case,  shews  that  the 
clause  **  without  impeachment  of  waste,"  gives  him  no  property ; 
It  only  gives  him  the  privilege  of  cutting  it ;  but  if  he  does  not  cut 
it,  it  goes  over  with  the  estate.  If  the  present  plaintiff*  had  a  tide, 
when  did  it  accrue  f  At  the  time  of  cutting  he  had  none ;  she  was 
a)  liberty  to  cut.  No  claim  could  arise  till  the  sale.  Where  tim- 
ber is  cut  by  wrong,  trover  will  lie  for  it ;  the  first  tenant  of  the  in- 
heritance may  bring  trover,  though  he  cannot  bring  waste,  where 
there  is  an  intervening  estate.  But  here  was  a  gift  to  the  wife  for 
life,  and  therefore  it  was  a  gift  to  her  of  the  profits  of  the  estate 
for  life,  and  the  widerwood  is  one  of  the  promts ;  which,  if  not 
given  to  somebody  else,  is  given  to  the  tenant  for  life.  I  admit  the 
case  of  die  gift  of  a  house,  with  the  exception  of  a  room ;  but  this  is 
more  like  the  gift  of  a  house,  with  the  exception  of  the  right  of  sleep- 
ing in  the  second  floor  of  it.  It  is  a  fruitless  denotation  of  the  tes- 
tator's intention,  and  no  claim  of  forfeiture  or  gift  over.  This  is 
not  like  the  case  of  Williams  v.  The  Duke  o/BoUon,  or  any  of  those 
where  the  Court  will  take  the  money.  It  is  a  mere  ineffectual 
restraint :  and  the  underwood  being  cut  before  the  plaintiff''s  title 
commenced,  he  can  have  no  right  to  recover.  In  all  cases  where 
there  is  no  gift  over,  the  restraint  is  fruitless ;  as  in  the  case  of  a 
legacy  with  a  condition  that  the  party  shall  not  marry,  or  shall  not 
marry  a  particular  person :  without  a  ik  over,  th»  cestnint  is  yoid« 

So 
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So  of  a  lease  declaring  that  the  lessee  shall  not  assign,  it  vnll  bate 
no  effect,  without  a  provision  of  forfeiture,  thought  it  is  a  case  of 
contract. 

Mr.  Lloyd,  in  reply. — ^With  respect  to  the  first  period,  if  we  are 
right,  the  cutting  the  underwood  was  a  fraud  in  Lady  Say  and  Sek^ 
and  consequently,  the  statute  of  limitations  is  out  of  the  case ;  and 
although  the  action  at  law  for  the  tort  is  gone  by  her  death,  a  court 
of  equity  will  give  a  remedy  against  her  personal  assets.  3  Atk, 
757.  Garth  y.  Cotton,  llien  it  is  argued,  that  the  present  plaintiff 
is  not  the  person  entitled  to  the  remedy,  or  that  he  has  forfeited  it 
by  not  coming  sooner.  With  respect  to  the  latter  objection,  it  is 
not  necessary  that  a  person  entitleid  to  the  benefit  of  a  forfeiture, 
should  claim  it  immediately  ;  it  is  sufficient  for  him  to  do  so  when 
he  comes  into  possession.  He  did  not  come  into  possession  till  the 
death  of  Lady  Say  and  Sele,  in  1789 ;  and  in  the  year  1790  he  filed 
the  present  bill.  With  respect  to  the  restriction,  I  admit  that  a  re- 
striction repugnant  to  the  gift  is  void ;  but  in  this  case  there  is  no- 
thing repugnant.  There  is  no  case  -to  prove  that  a  testator  may  not 
five  an  estate,  or  any  other  thmg  with  a  restriction  of  the  use  of  it 
n  the  case  of  the  Chapter  Coffee-houMe,  {Slaman  v.  Walter^  ante, 
vol.  i.  p.  418.)  w*here  the  house  was  let  with  a  reservatioii  of  a 
room ;  no  body  doubted  that  the  reservation  was  a  good  one. 
Here  the  reservation  is,  that  she  shall  not  cut  for  sale ;  had  it  been, 
that  she  should  not  cut  at  all,  there  is  no  doubt  that  would  have 
been  good.  There  is  not  a  doubt  that  the  testator  might  restrun 
cutting  for  botes,  although  they  are  incident  to  the  life  estate,  if  not 
excepted ;  they  may  be  severed  from  it.  So  a  reservation  not  to 
cut  underwood  in  a  particular  close,  or  not  to  plow  up  a  particular 
field,  would  be  valid.  There  is  nothing  clearer,  than  that  the  bten- 
tion  of  the  testator  was  that  his  widow  should  not  cut  dther  timber 
or  undcnvood  for  sale.  If  she  had  threatened  to  cut  underwood, 
the  Court  would  have  granted  an  injunction  to  restrain  her.  Sup- 
pose a  man  in  his  will,  first  to  give  an  estate  without  impeachmeat 
of  waste,  and  then  to  say,  1  mean  that  he  should  not  commit  volun- 
tary waste,  the  restriction  would  be  good,  and  the  party  would  be 
restricted  to  permissive  waste.  NoUiing  is  said  as  to  the  conse- 
quence of  cutting ;  the  mouey  produced  by  the  underwood  must  be 
part  of  the  estate. 

Mr.  Justice  £ii//€r.— The  first  point  is,  whether  there  is  any 
ground  of  distinction  with  respect  to  the  different  periods  for  which 
the  account  is  sought  It  is  insisted,  on  the  part  of  the  defendants, 
that  it  is  against  conscience  to  call  for  the  value  of  what  was  cut 
during  the  first  period ;  but  if  she  cut  the  underwood  and  sold  it 
wrongfully,  her  estate  has  been  increased  by  it,  and  therefore  there 
is  no  reason  why  the  account  should  not  extend  to  that. 

Upon  the  merits  there  are  two  questions.  First,  whether  her  re- 
presentativesare  accountable  to  any  bo^y :  Secondly^  whether  they 
9M  accountable  to  t\^t  present  plaintiff. 

The 
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The  first  Question  depends  on  the  words  of  the  will,  by  which 
she  is  at  **  full  liberty  to  cut  timber  or  underwood  for  repairsi  or  for 
her  own  use,  for  fuel  or  otherwise,  but  not  to  sell."  It  seems  as 
if  he  meant  not  to  restrain  any  power  which  she  had  as  tenant  for 
life,  but  to  give  her  a  further  right.  He  meant  she  should  have 
timberybr  her  own  use,  which  she  would  not  be  entided  to  as  bare 
tenant  for  life ;  and  so  far  the  clause  is  sensible ;  but  the  same  rea- 
soning does  not  hold  with  regard  to  the  underwood,  because,  as  to 
that  she  would  have  a  right  to  it  from  the  nature  of  her  estate.  He 
meant  to  enlarge,  not  to  diminish  her  interest.  There  is  no  provi- 
sion as  to  the  consequence  of  her  cutting,  so  that  it  amounts  only 
to  a  recommendation  to  her  not  to  cut  for  sale.  I  therefore  con- 
ceive her  estate  not  to  be  accountable  to  any  body  for  the  under* 
wood  cut  and  sold. 

But  the  second  question  is  perfectly  clear,  that  if  accountable  at 
all,  she  is  not  so  to  the  present  plaintiff:  he  is  not  entitled.  To 
say  that  the  Court  would  have  granted  an  injunction  to  restrain  her 
firom  cutting,  at  his  suit,  is  begging  the  question.  Mr.  Lloyd  puts 
the  case,  that  the  testator  had  given  an  estate  for  life,  without  im» 
peachmeni  ofuSaste,  and  had  afterwards  excepted  voluntary  waste ; 
but  that  is  not  like  this  case,  because  giving  the  estate  without  im* 
peachment  of  waste,  M-as  an  addition  to  the  estate  for  life,  which 
might  be  restrained  as  to  the  extent  of  it.  Here,  the  words  added^ 
do  not  increase  the  interest  as  to  the  underwood,  but  leave  that  as 
It  was.  The  heir,  in  this  case,  never  could  have  a  right  to  recover 
for  a  breach  of  the  condition ;  for  all  the  interest  b  disposed  of* 
Then  the  question  is,  whether  the  plaintiff,  who  is  tenant  for  life 
without  a  power  of  committing  waste,  has  a  risht  to  underwood  cut 
before  his  estate  commenced.  The  law  is  clear  that  a  tenant  for 
life  without  impeachment  of  waste,  cannot  maintain  an  action  of 
trover  for  timber  cut  before  his  estate  came  into  possession  (a)« 

(m)  So  in  Pwu  ▼.  Dor,  1 T.  R.  55. 
(wiiich  is  probably  the  case  from  the 
Home  Circuit,  allnded  to  in  Mr.  Fesey's 
report,  thou^  there  is  some  ioaccu* 
racy,  either  in  tlie  recollection  of  the 
learned  jndge,  or  in  the  report  of  what 
he  said)  it  was  determinea  that  trover 
coald  not  be  maintained  by  a  tenant 
in  tail  expectant  on  the  determination 
of  an  estate  for  life  withont  impeach* 
ment  of  waste,  for  timber  which  grew 
upon  and  was  se? ered  from  the  estate. 
In  Blake  v.  Ayfuemnbe,  1  N.  R.  f5. 
where  tmstees  under  a  settlement 
were  tenants  pur  autre  om,  this  action 
was  also  held  not  maintainable.  In 
the  late  case  of  mUiauu  v.  fViUiame, 
15  Ves.  419.  an  interesting  and  difii- 
Golt  question  arose  upon  this  subject : 
lands  of  the  husband  had  been  settled 
upon  himself  for  life,  without  impeacb- 
ment  of  waste ;  remainder  to  the  wife 
for  life  for  lier  joifltore  i  rfnaindtr  to 
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the  issue  of  the  marriage  in  strict  set- 
tlement ;  remainder  to  the  heirs  of  the 
bodv  of  husband  and  wife;  tiiere  being 
no  issue,  the  question  was,  whether 
the  wife,  who  survived,  was  entitled 
to  cut  timber,  and  to  the  property  of 
it  when  severed.  Lord  EUlon  tlien 
stated  the  distinction  between  that 
case,  and  those  where  tenant  in  tail 
after  possibility  of  issue  extinct,  had 
been  held  to  be  uuimpeacbable  of 
waste:  those  cases  having  been  de» 
termined  on  the  inheritance  kamng 
once  been  in  such  tenant,  which  was 
not  the  case  under  the  present  settle- 
ment. The  Court  of  King's  Bench^ 
however  afterwards,  upon  a  case  di- 
rected, certified  that  she  was  tenant 
in  tail  after  possibility  of  issue  extinct ; 
2dly,  that  she  was  unimpeachable  of 
waste ;  and  3dly,  entitled  to  the  pro- 

Erty  of  the  timber  when  severedi  it 
»t,909* 

Then 
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Case#  ABiOvbd  and  Djcij^rmimbb 

Then  how  will  it  be  as  to  underwood,  during  the  life  of  a  tenant 
for  life  impeachable  for  waste  i  The  tenant  for  life  has  a  light  to 
cut  underwood ;  but  if  he  leaves  it  uncut,  it  goes  with  the  inherit- 
ances. Here  the  plaintiff  had  no  interest  in  the  tin^ber  or  under- 
wood during  the  life  of  Lady  Say  and  Sele.  If  there  is  any  title  to 
the  account  it  must  be  in  the  owner  of  the  bheritance. 

Bill  dumuted  with  costs. 


S.C. 

i  ret.jiiii.484. 
Amm* 

Praetioe.  Pl«i. 


Danisl  v.  Mitchell. 

nnO  this  biD,  the  defendant  pleaded  a  former  suit  depending  for 
-^  the  same  matter :  Before  the  plea  was  set  down  to  be  ar^ied^ 
Mr.  Steele  moved,  on  die  part  of  the  plaintiff,  that  it  might  be  re- 
ferred to  one  of  the  Masters  of  the  Court,  to  look  into  the  bill,  and 
into  the  defendant's  plea,  and  the  bill  in  the  said  plea  mentioned  to 
have  been  exhibited  by  the  plabtiff  against  the  defendant,  and  the 
proceedings  therein,  and  to  certify  whether  the  said  bill  forneriy 
exhibited,  b  for  the  same  matters  as  the  complainant^a  bifl  in  dns 
cause,  and  whether  the  same  is  now  depending ;  and  he  cited  in 
support  of  his  motion,  1  Vera.  332. 

Lord  Chancellor  at  first  thought  the  plea  ought  to  have  beoi 
set  down,  but  Mr.  Steele  observing,  that  setting  the  plea  down  would 
have  been  an  admission  that  the  former  bill  was  for  the  same  mat- 
ter ;  his  Lordship 

Granted  the  motion  (a). 

(a)  Tide  WnU  t.  Habmm,  t  Vet.  is  Bea*  110.   Mitf.  Tr.  19S.   Coop.  Tr.  STI. 
Beames^  Etementt,  1S8. 
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^STLBY  V.  The  Earl  of  Tank^RVIllb. 

tween  Francis  Dugdalb  Astlet,  Esq.  and^ 
John  Fletcher,  Clerk^Joiiv  Bridgewood^^  Plaintiffs. 
Gent,  (surviving  Executors  of  the  late  Sir  John  jT 
AsTLEY,  Bart,  deceased)  andJouN  CARR^Esq.J 


te  Right  Honorable  Charles  Earl  of  Tanker-  1 

viLLB,  and  Charles  Augustus  Bennett,  >  Defendants* 

commonly  called  Lord  Ossulston,         -         y  iithilf«yyi7&«. 

«4tbitf«y,179t« 

^Y  indenture  tripartite,  dated  2dd  of  October ^  1716,  Sir  John  HtubandtDd 
^  Asiley^  for  himself  and  Lady  Astley^  covenanted  with  trustees  ^^^®  *«^.»fi»« 
levy  a  tine  (which  was  afterwards  levied)  and  to  settle  estates  in  ^t^te  flmtTtettle 
^b^  Foregates,  Longdon,  S^c,  (which  were  estates  held  iq  right  of  the  same  with  a 
rdy  Jtilof)  to  die  use  of  Sir  John  for  lif#,  remainder  to  trustees  P^'^*'  ^  **»«» 
preserve,  S^c, ;  remainder  as  to  part,  to  Lady  J^tley  for  life ;  re-  d^ecUre  new 
inder  as  to  other  part,  to  trustees  for  a  term,  to  pay  Lady  A^le^  uses :  They 
annuity;  remainder  to  trustees  for  a  term,  to  raise  portions  for  afterwards  join 
unger  children ;  remainder  to  first  and  other  sons  with  other  in-  J^^™towcM« 
mediate  remainders) ;  remainder  to  Sir  John  and  Lady  Asiley  a  sum  redeem- 
fee,  with  a  power  to  Sir  John  and  Lady  Astley  to  revoke  the  f ^^V°h^J[^* 
esent  and  limit  new  uses.     On  the  83d  of  Jtine,  1725,  Sir  John  orthepmmio 
d  Lady  Astley  joined  in  a  conveyance,  by  way  of  mortgi^e  for  whAm  the  free* 
O  years,  of  the  premises,  to  Holden  for  .£3,000,  with  proviso  of  ^^  ^^ 
iemption,  on  payment  by  Sir  John  Astley^  his  heirs,  executors,  mortoic  was 
administrators,  or  such  other  persons  to  whom  the  freehold  and  paid  off,  and  the 
heritance  of  said  premises  should  belong-    On  the  24th  of  Sep^  •c™  assigned 
wier,  1734,  the  mortgage  was  paid  off,  and  the  term  assigned  by  J^ch  oscsm Se 
olden  to  Cotes  in  trust,  for  such  uses  as  Sir  John  Astley  should  by  husband  should 
ed  appoint,  and  for  want  of  such  appointment,  to  attend  the  in-  appoint:  Heaf- 
ritance.    (Lady  Astley  was  not  a  party  to  this  deed.)    On  the  [546]  ^"JJ^ 
(tb  of  May,  1747,  Sir  John  Astley  borrowed  of  Messrs.  Hoare  the  wife)  bor- 
d  Co.  £3,000  on  this  estate,  and  Cotes,  b^  his  appointment,  at*  ^"^^  ^^^ 
pied  the  term  to  tliem  as  a  seciu-ity,  and  Sir  John  Astley  cove-  JSe'tCTm  a"sS^*' 
nted  to  pay  the  money.  curity,  and  the 

In  1753,  Sir  John  and  Lady  Astley  having  several  children  (and  trustee  jobis  in 
nong  them  Alicia  Countess  of  Tankerville,  mother  of  the  defen-  The"hnSi^d"by 
iDt)  they  by  indenture  4th  of  June,  revoked  the  uses  of  the  former  will,  orders  his 
ttlement,  and  limited  the  estates,  after  the  death  of  Sir  John  penonal  ttUiia 
aley,  to  Lady  Astley  for  life,  remainder  to  Richard  PhUip  ^a^7of 
sil^  their  eldest  son,  for  life,  remainder  to  trustees  to  preserve,  debts,  except 

those  secured 
upon  mortgaged  estates:  This  is  the  husband's  debt,  and  shall  be  paid  by  his  penooal 
estate,  not  by  the  mortgage  term. 

Devise  of  eopyhold  mibject  to  a  wMrtgagi,  not  sufficient  to  exonerate  the  penooal  citat# 
irom  the  payment  j>f  the  mortgage  aMO^* 

Ac; 
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179^*         4rc> ;  remainder  to  his  first  and  other  sons ;  remainder  to  secme  to 

w^^^  Alicia  Countess  of  Tankervi/hf  a  sum  of  £M0  a  year ;  remainder 

AsTLET         to  defendant,  the  £arl  of  Tankerville,  for  life ;  remainder  to  his 

The  Earl  of     ^^^^  ^"^  other  sons ;  remainder  to  the  second  and  other  sons  of 

TAMKBfiviLLB.   Lady  TunkerviUe ;  remainder  to  Sir  John  and  Lady  Astley  in  fct. 

Sir  John  Auley  afterwards  bought  in  several  copybofd  estato^ 
held  of  the  manor  of  Longdon,  of  which  he  was  lord^  which  weie 
surrendered  to  him,  and  afterwards  conveyed  them  to  Edw&ri 
Uoydf  as  a  security  for  £1,000  borrowed  of  him. 

nichard  Philip  Astley  and  Lady  Jitley  both  died  in  tke  Ufe- 
time  of  Sir  John  AUku.  Hie  £SflOO  continued  unpaid  to 
Messrs.  Iloare.  Sir  John  Asiley,  the  18th  of  May^  17B\,  made 
his  will,  and  therein  ordered,  that  his  personal  estate  not  otherwise 
disposed  of,  should  be  applied  in  payment  of  his  funeral  eipeotci^ 
debt,  and  legacies,  except  such  debts  as  were  secured  W^n,  ana  mif^ 
affect  aiiy  of  his  estates  in  Abbey  Foregates,  Longdim,  Sfc.  whemf 
ne  was  not  seised  in  fee-simpley  (meanmg  the  estate  in  mortj^age  la 
Hoare)  and  devised  the  copyhold  estate  he  had  purchased  m,  w^ 
ject  to  a  moriMzefor  £\,000  and  interest  for  the  same,  to  Edw&ri 
Uoyd,  to  defendant  the  Earl  of  Imkertille  in  fee,  aiid  gave  Ae 
residue  of  his  personal  estate  to  his  executors,  to  be  laid  out  in  the 
purchase  of  lands  for  the  benefit  of  the  plaintifiT  Aeiley  and  hb 
issue  male. 

The  executors,  after  the  death  of  Sir  JohnAsiley,  paid  <^  At 
mortgages  to  Hoare  and  Lloyd,  and  took  assignmeuta  to  Cmrr,  as 
a  trustee  for  them. 
[  547  ]  Sir  John  Astley  dying  without  issue  male.  Lord  Tankervillef  an- 

der  the  limitations  in  the  settlement  of  1763,  took  posseasion  of  the 
estates  settled  thereby,  and  also  of  the  copyholds  as  devised  under 
Sir  John  Astlej/s  will. 

PlaintiiOf  Asiley  brought  ejectments  on  the  demise  of  Carr,  m 
order  to  get  possession  of  the  premises  contained  in  the  500  yeais 
term,  and  of  the  copyhold  estates.  The  cause  came  on  to  be  tried" 
before  Mr.  Justice  liuller,  at  the  Summer  Assizes,  1780,  for  the 
county  of  Salop,  when  the  judge  was  of  opinion,^  that  Sir  Joib 
Ast(ey  had  no  right  to  chajf;e  the  freehold  estate  with  the  XSflOQ, 
and  therefore  it  ought  to  be  paid  out  of  his  personal  estale, 
and  beuig  also  of  opinion  that  plaintiff  Carr  had  no  legal  title  to 
the  copyhold,  he  was  nonsuited^ 

And  the  plaintiffs  filed  this  bill,  insisting  that  the  testator  had 
manifested  bis  intention  that  the  £3,000,  should  not  be  paid  out  of 
his  personal  estate,  but  remain  a  charge  upon  the  fireenold  lands; 
and  that  he  had  -devised  the  copyhold  to  defendant  Lord  Tanker' 
ville,  subject  to  the  mortgage  of  j£  1,000,  and  therefore  that  hmng 
paid  the  mortgages,  they  ought  to  be  repaid  by  Lord  Tankerville, 
or  to  have  a  satisfaction  out  of  the  copyhold ;  and  prayed  that  be 
might  elect,  either  to  pay  the  said  two  sums  of  ^S|000  and  jf  1,000, 
or  give  up  the  copyhold  premises. 

hetd 
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Lord  Tafikerville,  by  his  answer,-  insisted  that  Sir  John  Jsilejf         1792* 
being  seised  only  in  right  of  Lady  A$tley^  had  no  power  to  charge  «^^^^ 

the  freehold  with  the  £3,000  borrowed  of  Hoare,  without  Lady         Astlbv 
jistleyjomed  in  the  deed,  and  therefore  the  estate  ought  not  to  be      jj^^  ^f\  ^f 
charged  with  the  same  under  the  will,  and  that  the  testator  did  not  TANKSBvcLtB^ 
mean  to  make  the  copyholds  liable  to  the  debt  to  Uoy^  ^^  there- 
fore submitted,  that  if  plaintiff  Auley  had  paid  off  the  same  he 
ought  not  to  be  reimbursed. 

Thecause  came  on  to  be  heard  1 1th  May^  1784* 
Mr.  Mamfieldf  for  the  plaintifis,  contended — that  Sir  John 
Atiley  had  a  right  to  charge  this  freehold  estate ;  and  having  by 
his  will  made  it  liable  for  the  mortgage  money,  hi?  personal  estate 
was  thereby  exonerated.  The  estate  was  not  Lady  Astlej/^^  he 
was  more  owner  of  the  estate  than  she  was.  He  was  tenant  for  [  548  ] 
life  unimpeachable  for  waste,  and  as  such  might  cut  timber,  and 
uiider  the  power  he  could  mortgage  the  estate.  By  the  will  he  has 
diai^ged  the  Longdan  estate ;  otherwise,  the  exception  means  no- 
thing. With  respect  to  the  copyholds,  they  were  given  subject  to 
the  mortgages^  and  therefore  ought  to  be  chaiged  with  them,  and 
not  paid  out  of  Sir  John  Aitley  s  personal  estate. 

Mr.  Scott  and  Mr.  Partridgef  for  the  defendant  Lord  Tanker^ 
vilie;  and  Mr.  Attomey^General  (Arden)  for  Lord  Osndston.^-^ 
The  intention  of  Sir  John  Astley  in  the  wilt  was,  to  charse  the  set- 
tled estate  with  the  mortgage  money ;  but  that  he  could  not  do. 
Where  a  husband  and  wife  levy  a  fine  of  the  wife's  estate,  and 
raise ,  money  for  the  use  of  the  husband,  though  the  estate  is  a 
pledge  for  the  debt,  vet  the  husband's  persond  estate  is  liable, 
and  the  estate  pledged  is  no  further  liable  than  as  such.  Lord 
Huntingdon'^  case,  £  Vem.  437.  1  Bro.  P.  C.  1 .  Tate  v.  Austen^ 
i  P.  W.  264.  Bagot  V.  Oughton,  ib.  347.  Here,  by  the  pay- 
meiit  of  the  original  mortgage,  the  charge  was  at  an  end,  and  the 
assignment  to  Cotes  was  in  trust  to  attend  the  inheritance.  The 
term  was  then  completely  at  an  cud,  and  in  order  to  revive  it. 
Lady  Astley  must  join  in  the  instrument.  Thirteen  years  after. 
Sir  John  Astley^  without  the  intervention  of  Lady  Astley,  borrows 
£SflOO  of  the  HoareSf  upon  the  security  of  this  estate,  and  the 
trustee  joins  in  the  conveyance ;  but  this  assignment  was  not  a  good 
execution  of,  the  power.  Then  the  personal  estate  must  pay  it  as 
bis  personal  debt. 

With  regard  to  the  copyholds,  they  contended  that  the  words 
iuhject  to  a  mortgage,  would  not  prevent  them  from  being  exone- 
rated by  the  personal  estate ;  such  words  do  not  shew  that  the 
devisee  is  to  be  liable  to  pay  the  mortgage  money.  Serie  v.  St. 
Eloy ;  2  P.  W.  386.  There  is  no  pretence  for  the  plaintiff  Astley, 
who  is  to  take  so  large  ah  interest  in  the  lands  to  be  purchased,  to 

insist 
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1 79^-         insbt  that  Ae  copyhold  riiould  bear  tke  £SfiOO^Amrge,  and  dial  he 
abould  bear  do  ahare  in  retpect  of  the  estetes  deviaed  to  binu 


ASTLBT 

The  ^rl  of         Lord,  Chancellor f  during  the  argunent,  seemed  atroD|^;  of  o^ 

Tahkbrvillb.    nioD,  that  notwithstanding  Lady  jlitUy  joined  in  the  mortgage, 

[  549  ]       ^^  ^^^  conUnoed  to  be  the  debt  of  Sir  John  Astlof,  but  ordered 

th^  cause  to  stand  for  judgment,  which  it  did  till  24Ui  Maj/^  1 79^ 

just  previous  to  his  Lordship's  resignation  4  when  Ijo  ordered  the 

bail  to  be 

Dismissed  tsnihaui  coeis{e). 

(a)  Vide  Mr.  Cox^  note  to  Tale  t«  AuHn^  cit  rap.  and  the  Editor^  note  to 
In  Court,  HU.     ^'»»'»'«  v«  Hoopfr,  hdIc,  201, 

1785.  ««i«itt^^ 

Lincotn's-Inn 

^^%»f*  Chambbbxynb  t.  DuKKEna. 

Ftk,  1785. 

i^T^ZT*  n^BOMAS  J^VMMER,  wq.  mnde  his  wiU,  nd  thereby 
with  liberty  to'  *^  (among  other  tkangs)  devised  his  .real  -eatadiee  aitoate  stt-Cnut- 
cattimber^  ^iny,  Woolsion,  wd  Suddmly,  ID  the  Kseunlyxrf  ^ShnMaw^imf  4a 
Ktoc!^'  ^eMeodsint,\iB^mihHarnotDsmmer(aem^^ 
treat  planted  for  death  to  EUxabetk  -HoUond  for  life^  remaMer .  to  tiie  {daoDtiff  Wit- 
oiwraientor         Ham  Chamberlyne  in  fee. 

ttini^lioiSM  '^^  testtttor,  JDM  before  his  4eath,  made  two  codieila  to  Ua  wiO, 

or  mlin  tteeo '  the  worda  ef  the  ffirst  codicil  were,  ^^  It  19  ny  request,  tbM*Bif  dear 
>iot  nt  to  be  cat  ^ife  ahouM  lieep  Dp  and  octupy  my  aeveral  manne»4ioiiaeay  tft. 
or  feUed  for  tim-  ^^  jj^^  ^oudty  of  Southampton^  m  such  manner  as  we  have  -faithertD 

4done :''  the  words  of  the  aecond  codicfl,  dated  19th  of  JPefcwtry, 
1781,  and  which  was  the  most  material  to  the  present  aok,  wen 
these^— '^  Whereas  1  have  devised  my  estates,  by  my  last  vriU  and 
testament  as  therein  mentioned,  aqd  my  dear  wife  Harrioi  Dnmmer 
has  no  power  to  cut  down  any  timber;  now  I  give  onto  ngf  said 
wife,  for  and  during  so  long  time  as  ike  shaUcofdinue  n^widom, 
full  potder  and  authority  to  cut  timber  upon  any  part  of  my  estate, 
for  her  own  use  and  benefit,  at  all  seasonable  ttmes  in  the  year,  aay 
•thing  in  my  said  will  notwithstanding." 

Mr.  Dummer  died  in  June  following,  1781,  ^a^iaed  of  the  said 
estates  devised  fis  aforesaid,  to  the  amount  of  £5,000  per  anmtm 
and  upwards ;  he  had  in  the  counQr  of  Southampton  throe  aeverd 
mansion-houses,  and  upon  the  estate  where  he  chiefly  resided  called 
•Cranbury,  there  were  several  krge  plantations  of  trees  aboot  the 
house,  ill  pleasure  gardens  and  lawns,  consisting  of  £00 acres:  be 
had  another  mansion  called  tVoolstofi,  a  less  hoose  than  Cranbury, 
(in  which  he  occasionally  resided)  about  whidi  were  some  small 
plantations.  And  a  third  house  called  Baddedy,  which  he  rarely 
[  550  ]  or  never  inhabited  himself,  the  testator  having  lent  it  to  the 
plaintiff  Chamberlyne ;  it  was  burnt  down,  but  afterwards  reboilt 
upon  a  less  plan,  and  about  thb  house  were  some  small  plantaiiom 

of  elms,  4'c« 

TTie 
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The  plainftiff  ffled  the  present  Ml  agatost  Mrs.  Dummer,  charg-         179^. 
kig  that  she  had  cut  down  a  great  many  trees  which  had  been  v^v*^ 

planted  for  shelter  and  tmiament  to  the  mansion-houses,  and  CHAMBBRLTUt 
iTvhich  stood  in  the  lawiis,  gardens,  and  pleasure  grounds  be-  nyvvou 
longing  to  fhe  testator,  and  also  ^reat  numbers  of  tfaplins  and 
timber  trees  unfit  to  be  cut,  and  praymg  an  account  of  such  timber 
so  cut,  and  satisfaction  for  the  same,  and  an  injunction  to  re- 
strain the  defendant  from  committing  waste  and  destruction  upon 
the  estates. 

Sodn  ^fter  Aie  filing  of  the  liill,  the  plaintiff  moved  f6r  an 
injunction:  the . proceedings  on  that  appli^tion  are  reported^ 
vol.  i.  p.  166. 

The  defendant  Mrs.  Dnmmer  liad  since  married Dance, 

Esq.  who  had  been  properly  brougnt  before  the  Court. 

The  cause  came  on  to  Be  heard  in  Hilary  Term  1785. 

Mr.  Mansfieldy  on  the  part  of  th^  plabtlff,  insisted— thftt  th6 
fxiWek'  givish  by  the  codicil,  wtts  not  an  absdiute  power,  much  lesft 
kfipreisisd  in  such  gi^l^ral  terms  as  nrithout  imptachfhtnt  of'wdste, 
%ltt  thlit  it  wtis  a  UtHited'poyF^er,  so  Ibng  as  ^he  shot^Id  reteain  his 
ti^iddw,  to  cut  tidber  for  her  u$e  and  b^nc^,  and  tipon  thb  poweir 
her  light  was  founded. 

That  Mrs.  Dtt^^m^r/ uiider  this  power,  In  the  summer  after  th6 
testator's  deltth,  as  the  evidence  shews,  seiit  for  her  surveyor,  and 
dirMted  Uim  to  mark  timber  for  cutting,  so  low  as  four  feet  cubit 
-of  4iihb«r,  tb  the  amount  of  «£l  2,000,  she  ordered  tfanber  to  be 
cot  'round  the  mansidh-house  fXCranbury^  e)[cept  such  tr^es  as 
MfVte  close  to  the  house.  Tblit  Mrs.  Hummer^  according  to  the 
4^deqce,  understood  tMs  to  be  a  full  atld  absolute  power  to  cut 
ddwn  every  tree,  except  what  Vas  close  to  the  house ;  and  that, 
pfifSQant  to  h^r  orders,  tre6s,  liot  merely  tim1>er  trees,  but  thos6 
iitandin^  in  stv^nues,  walks,  pleasure  grounds^  gardens,  and  lawns, 
have  been  cut  down  to  the  amount  of  £1 1,000,  and  some  of  which 
were  young  oaks,  not  worth  more  than  3s,  per  tree,  and  niu<?h  [  551  ] 
'more  would  have  been  cut  had  she  not  been  restrained  by  the  in- 
Jailction  of  this  Court.  Mrs.  Diimmer  derives  no  such  power  under 
thb  will,  and  the  decree  in  this  case  should  be  similar  to  that  in 
jis^on  V.  Astoiip  iVes.  264,  for  satisfaction  for  those  trees  which 
ought  not  to  |iave  been  felled,  and  had  been  so  in  an  unrea- 
sonable and  unhusband-like  manner ;  that  was  a  base  stronger  than 
the* present,  because  the  party  was  tenant  for  life  without  impeach- 
ment of  waste. 

In  order  to  support  Mrs.  t^stmmer*s  right,  it  must  be  contended, 
dut  this  power,  during  ber  widowhood,  meant  no  limitation,  but 
that  if  she  remained  a  widow  for  six  months,  she  might  have  stripped 
the  estate :  but  it  is  only  a  power  of  cutting  in  a  reasonable  way, 
timber  which  is  fit  to  be  cut. 

Lord 
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179&  Lord  Chancellor — The  quettioii   ou^bt  to   be,  whether  the 

>^vw  tenant  for  life  has  cut  down  timber  which  a  tenant  in  fee  wouM 

CvAMBBRLTas  imv^   thought  it   unreasonable  to   do;   ao  as  to  shew  that  the 

DuiiiiBa.        timber  has   been   cut   down   in   an   unhusband-like   manner,  at 

in  AUon  v.  Aston ;  therefore  I  must  hear  the  evidence  for  that 

purpose. 

Mr.  Man^ld. — ^There  is  another  case  material  to  be  stated. 
Lord  CaUlemain  v.  Craven^  9,  Eq.  Abr.  758,  (also  22  Vin.  5£3.) 
the  decree  there  was,  that  Lord  Craven  should  account  to  the 
plaintiff  as  tenant  in  tail. 

Mr.  Scott 9  on  the  same  side. — ^The  interest  Mrs.  Dummer  had 
under  the  will  and  codicil,  does  not  amount  to  the  same  interest  as 
tenant  for  life  without  imp^hment  of  waste  (since  Lewis  BomkiB 
case,  1 1  Coke's  Rep.).  His  first  codicil,  containing  a  special  di- 
rection that  she  should  keep  up  and  occupy  the  houses  in  the  same 
manner  as  the  testator  had  done ;  a  testator  leaving  such  a  direc? 
tion^  could  not  mean  she  should  strip  the  house  of  such  trees  as 
were  for  shelter  or  ornament ;  which  he  intended  she  should  keep 
up,  as  he  had  done  in  his  life-time :  he  has  not  made  her  absolute 
tenant  for  life  without  impeachment  of  waste,  for  be  has  used 
these  words,  ''at  all  seasonable  times  in  the  year.''  Suoposiiw  the 
[  552  ]  testator  to  have  omitted  ''  at  seasonable  times,"  could  Mrs.  Dwat- 
mer,  intending  to  marry  within  one  week  afterwards,  cut  down 
every  piece  of  timber,  as  tenant  for  life  without  impeachment 
of  waste  could  have  done  ?  Supposing  her  to  be  tenant  for  life 
without  impeachment  of  waste,  ^c.  she  would  not  then  have 
had  the  power  to  cut  unthrivitig  timber  i  tliough  a  person,  hav- 
ing such  an  interest,  might  have  cut  what  was  thriving.  The  tes- 
tator meant  the  reversioner  should  have  a  chance  for  those  trees, 
and  that  his  widow  should  only  cut,  at  what  the  reversioner  might 
deem  seasonable  times. 

Lord  Chancellor. — Do  you  mean,  by  seasonable  times  of  the  year, 
that  particular  period  at  which  you  might  make  the  best  advantage 
of  the  timber,  or  any  thing  more  i 

Mr.  Scott. — That,  and  something  more ;  for  that  expression  must 
mean,  not  merely  the  cutting  at  a  proper  time,  but  the  cutting  it  tt 
such  a  time,  in  such  quantities,  and  in  such  manner,  as  not  to  injure 
the  growing  timber.  Mrs.  Dummer  must,  according  to  the  testa- 
tor's intention,  have  bad  such  a  power  as  that  in  Lord  dutlemain 
v.  Craven :  that  was  a  power,  with  IT^sent  of  trustees,  to  fell  tim- 
ber ;  it  was  as  large  a  power  as  can  be  insisted  on  the  part  of  Mrs. 
Dummer ;  and  consequently  the  having  such  a  right,^  and  abusing 
that  right,  by  injuring  the  estate,  a  court  of  equity  will  repair  that 
injur}',  by  an  account  of,  and  satisfaction  for,  the  damnification,  or 

soma 
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aome  remedy  in  that  form.    Thb  appears  from  the  tenor  of  former         1792* 
ciecrees^  and  the  terms  in  the  orders  in  the  old  books ;  in  which  it  wv^ 

appears,  that  the  Court  satisfied  themselves  with  a  great  latitude,    Cbambbrlymb 
in  framing  such  orders.  Dommbs. 

From  Sir  H.  Packington*s  case,  SAtk.  215,  it  appears,  if  a 
single  tree  is  cut  down  in  lawns,  pleasure-grounds,  or  gardens, 
(which  equity  will  protect,  though  the  law  does  not)  it  is  a  suffi- 
cient ground  for  an  enquiry  before  the  Master,  as  to  the  value,  S^c. 
It  is  stated,  that  in  that  case,  there  were  only  three  oaks  cut :  this 
appears  otherwise  by  the  Register's  book)  but  in  the  present  case, 
a  large  number  has  been  cut  down.  An  intention  of  waste  appears 
Jrom  the  evideHce^  and  that  many  more  would  have  been  cut,  had 
not  the  injunction  of  this  Court  prevented  it.  There  must  be  an^ 
other  point  of  enquiry  before  the  Master,  as  to  what  trees  have 
been  cut  down  which  were  for  shelter  or  ornament.  In  the  case  [  5tB  J 
of  Lord  Cardigan  v.  The  Duke  of  Montague,  before  Lord  Nor^ 
thin^on,  it  was  held,  that  supposing  it  to  be  an  antique  lawn,  yet 
the  Court  must  protect  the  trees  in  the  shape  the  testator  left  them 
though  ever  so  contrary  to  the  present  taste ;  and  notwithstanding 
it  b  proved  in  evidence,  that  the  cutting  or  removing  them  is  an 
improvement,  yet  such  an*  act,  in  this  Court,  shall  be  considered  as 
waste. 

Lord  Chancellor. — ^The  reference  to  the  Master  should  be  con- 
fined merely  to  the  timber  trees ;  that  must  have  been  the  utmost 
extent  to  which  the  Court  has  gone* 

Mr.  Scott. — The  cases  are  material,  and  we  must  apply  the  prin- 
ciples  of  them  to  the  present  instance ;  that  equity  will  give  an  ac- 
count of  the  value  of  the  timber  trees,  and  a  satisfaction  for  the 
damnification  suffered  upon  the  estate :  if  the  plaintiff  is  entitled 
to  a  satisfaction,  he  must  be  so  to  have  an  account  of  the  value  of 
the  trees  cut  down.  In  Packington*9  case,  lawns,  avenues,  and 
ridings  are  mentioned. 

Lord  Chancellor. — I  would  not  send  a  loose  reference  to  the 
Master,  it  ought  to  be  as  precise  as  possible ;  I  should  wish  to  re- 
lieve the  Master  from  the  necessity  of  construing  what  is  meant  by 
unhuaband^like  manner. 

Mr.  Scott. — Suppose  the  enquiry  was  to  be  confined  to  whal 
timber  was  thriving  or  unthrvoing,  as  in  Castlemaifi  v.  Craven ;  in 
that  case  the  Court  held,  that  notwithstanding  the  consent  of  the 
trustees  had  been  given,  the  party  had  no  power  to  cut  thriving 
timber,  and  directed  an  account,  considering  the  reversioner  en- 
titled in  equity,  to  the  value  which  was  to  be  paid  accordingly ; 
so  that  the  principle  must  be  this,  that  the  tenant  for  life  has  a 
power  to  cut  down  unthriving  timber,  bat  in  respect  to  what  is 

Vol.  111.  -  f  "^  thriving. 
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1792.         thriviffg,  the  teDant  for  life  shall  not  have  the  bene6t  before  the 

J       ^^vw  reversioner :  9nd  it  appears  that,  upon  a  direction  to  take  an  ac* 

CtrAMBiaLVNa   count   of  thriving   timber,  it   is   a   fact   sufficient   to  be  aicer- 

DvMMsa        tained  by  the  Master,  or  a  jury,  as  a  matter  competent  for  either 

to  judge  of. 

Lord  Chancellor. — Suppose  the  trustees  bad  consented,  in 
Castlemain  v.  Craven^  the  question  would  have  been^  as  such 
r  554  ]  timber  has  been  cut  down  by  their  consent,  it  is  not  a  breach  of 
trust  to  consent  to  the  cutting  of  timber,  which  t^ids  to  the 
destruction  of  the  estate,  and  not  suffering  the  timber  to  grow 
to  a  proper  maturity?  There  may  be  doubts  as  to  whidi  is 
thriving  and  tinthriving,  and  that  is  a  singtdar  case,  and  by 
no  means  a  guide  as  to  the  present  instance.  It  is  not  sufficieot 
to  establish  a  rule ;  for  the  Master  of  the  Rolls  there,  went  not 
upon  general  principles,  but  upon  the  terms  of  the  tnist«  As  to 
the  term  husband-likCf  though  I  know  its  meaning  when  applied 
to  agriculture,  I  confess  I  do  not  when  applied  to  tha  fellu^  of 
timi^. 

Mr.  Scott. — If  a  cbaiige  is  carried  iu  to  the  Master,  the  plain- 
tiff must  support  it  by  evidence  of  persons  skilled  in  the  knowledge 
of  timber. 

Lord  Chancellor ^^y^YiAi  is  in  law  held  timber,  is  what  is  deemed 
so  by  the  custom  of  the  country ;  which  must  appear  firodi  evidenu. 
By  husband-like  manner,  do  you  mean  what  part  of  the  timber  it 
would  have  been  of  advantage  to  the  tenant  in  fee  to  cut  down, 
meaning  to  make  use  of  it  in  an  useful  manner?  Supposing  a  tree  of 
improper  growth  for  building  a  house,  is  the  cutting  of  that  waste? 
If  you  take  the  word  in  that  sense,,  its  meaning  must  be  construed 
according  to  the  judgment  of  buildenk 

Mr.  Scott. — ^The  terms  of  the  injunction  granted  by  your  Lonl- 
ship  are  these,  to  restrain  from  cutting  any  timber  or  trees,  which 
were  planted  for  shelter  or  ornament  to  Uie  hotisea ;  which  were 
the  terms  used  in  Obriem  v.  Obrien. 

Mr.  Hollist,  on  the  same  side. — ^There  is  sufficient  evidence  to 
support  a  reference  to  the  Master.  There  are  two  points,  first,  as 
to  the  cutting  down  trees  about  the  bouses,  or  whien  were  planted 
in  pleasure  grounds,  gardens,  or  lawns.  Secondly^  as  to  the  genersl 
cutting  timber  off  the  estate.  According  to  the  former  authorities, 
the  Court  is  not  to  be  guided  by  their  judgment,  in  respect  to  what 
is  ornamental  or  not,  as  to  the  taste  of  the  times,  but  what  wts 
deemed  and  preserved  as  such  by  the  ancestor ;  and  which  ought 
to  be  continued  in  the  same  style  and  situation  as  he  left  them :  ss 
k  the  old  cases  fVUliami  v»  Day,  2  Chan.  Cas.  32,  and  Fane  v. 

Lard 
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Lord  Barnard,  2  Vern.  738,  and  the  modem  ones  of  Obrien  V.         1792. 
Obrien,  and  Cardigan  v.  Duke  of  Montague,    As  to  the  question  v^vw 

of  cutting  timber  generally,  Mrs.  Dummer  has  misused  her  power,  CHAHBRRLYiiii 
which  is  not  so  full  a  power  as  that  of  a  tenant  for  life  without  im-  -.  "• 
peachment  for  waste,  being  only  during  widowhood,  and  at  season* 
able. times  of  the  year;  it  was  the  testator's  intention,  jthat  Mrs. 
Dummer  should  cut  timber  in  a  fair  manner,  as  he  himself  would 
have  done.  With  respect  to  a  reference,  the  burthen  lies  upon  the 
plaintiff;  he  must  produce  evidence  sufficient  to  support  the  charge 
before  the  Master;  and  if  he  fails  in  that  respect,  the  reference 
will  be  useless.  In  jiston  v.  Aston,  an  account  was  directed  of  aU 
trees.  The  profits  of  the  thriving  timber  ought  to  go  to  the  plain- 
tiff, as  in  Garth  v.  Cotton,  3  Atk.  751,  and  Williams  v.  Duke  of 
Bolton,  (Cor*s  note  on  S  P.  W.  268.)  in  the  ]atter  case,  the  Court 
would  not  suffer  the  Duke  to  profit  by  his  own  wrong,  but 
ordered  the  money  arising  from  the  sale  of  such  timber  to  be  paid 
into  the  Court  for  the  benefit  of  the  remainder-man,  if  one  should 
come  in  esse, 

Mr.  Attorney-General,  (Arden)  for  Mrs.  Dummer. — ^The  ques- 
tion is,  what  power  Mrs.  Dummer  derived  under  her  husband's 
codicil ;  the  meaning  of  which,  (hough  it  is  inaccurately  penned,  is 
extremely  clear.  If  she  has  not  exercised  that  power,  in  any  in- 
stance wrongfully,  the  bill  should  be  dismissed  with  costs.  By 
adding  this  codicil,  the  testator  meant  to  prevent  litigation,  and 
this  power  is^adequate  to  that  of  a  tenant  for  life  without  impeach- 
ment of  waste.  The  testator  intended  to  give  her  a  power  of  cut- 
ting timber,  so  long  as  dhe  should  continue  a  widow  ;  which  shews 
that  he  left  the  exercise  of  this  power  to  her  discretion,  and  that 
she  should  not  be  restrained  till  after  a  future  marriage.  It  has 
been  said  by  Lord  Hardwicke,  that  when  a  testator  leaves  an  estate , 
to  one  tenant  for  life,  with  remainder  over,  his  intention  is  to  leave 
the  thing  he  himself  enjoyed,  and  all  the  benefits  which  the  testator 
held  with  it,  would  of  course  belong  to  such  person,  from  the  na- 
ture of  the  thing  itself;  and  therefore  in  Aston  v.  Aston,  Lord 
Hardwicke  made  the  distinction,  and  he  has  never  used  the  word 
saplins  as  bemg  unfit  for  timber.  Notwithstanding  what  has  been 
suggested  on  the  other  side^  the  Court  have  never  gone  so  far  as  to 
Restrain  the  party  from  cutting  trees  which  were  standing  in  lawns 
or  pleasure-grounds,  (at  large ;)  but  the  injunction  has  been  con- 
fined merely  to  those  which  served  as  shelter  or  ornament  to  the  [  mQ  1 
houde ;  equity  has  never  enjoined  a  tenant  for  life,  without  impeach- 
ment for  waste,  from  exercising  that  power  in  the  fullest  extent,  in 
respect  to  all  treea^  that  could  be  called  timber,  and  has  only  pre- 
vented the  party  from  doing  what  would  destroy  the  thing  devised, 
and  hinder  its  being  enjoyed  as  the  testator  intended  it  should  be. 
It  never  was  Mr.  Dummer's  intention  that  the  plaintiff  should  have 
all  the  timber  which  at  that  time  was  growing  to  matuAty :  if  he 

K  K  2  had 
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1792*         ^^^  ^  meantf  the  instructions  given  to  Mr.  Ckamb^rljfnei  (cr  hk 

s^^u-^'         codicil,  and  which  were  proved  in  the  cause,  would  have  been  to 

Cbambbrltne  that  effect.     In  Piers  v.  Piers,  1  Ves.  521,  Lord  Hardwicke  said 

J.    ^'  the  Court  would  not  interfere,  but  in  the  case  of  spoUatioH  or  de- 

struction :  w  here  things  have  been  destroyed  which  were  necessary 

for  the  enjoyment  or  the  existence  of  tlie  thing  devised,  the  Conrt 

has  interposed,  as  in  Lord  Barnard's  case.    Tiie  party  shall  not 

use  that  power  wantonly  or  maliciously  without  benefit  to  himself, 

or  with  benefit,  if  it  tends  to  the  destruction  of  the  thing  itself. 

Ah  to  Packington^s  case,  Lord  Hardwicke  left  out  that  part  of  the 

order  which  mentioned  trees  of  an  improper  growth,  because  of 

disputes :    the  law  would  uot  permit  him  to  make  such  order. 

Mrs.  Dummer  has  a  right  to  cut  any  thing  that  is  limber.    A 

tree  containing  four  cubic  feet  of  solid  timber,  is  generally  called 

a  timber  tree. 

Lord  Chancellor. — In  the  old  books,  the  distinction  taken  is 
between  twenty  years  growth  and  what  is  syha  aedua  (or  under 
twenty  years) ;  for  when  twenty  years  growth  it  was  deemed  timber. 

Mr.  Attorney-General. — In  Leighton  v.  Leighton  in  1747,  (dt* 
ed  ante,  >roL  i.  p.  167.)  the  mansion-house  bein^^  out  of  repair, 
the  father  cut  down  all,  or  the  greatest  part  of  the  Umber  upon  the 
estate,  or  such  part  as  was  become  a  shelter  or  ornament  to  the 
mansion ;  the  order  was  that  the  d^f^^ndant  should  be  restrained 
from  committiug  any  waste  or  spoil  upon  the  estate,  ^c.  there  was 
no  order  to  restrain  die  party  from  cutting  thriving  timber.  Aston 
V.  Aston  is  a  strong  case  in  favour  of  Mrs.  Dummer  \  the  circum- 
stances of  it  were  extraordinary :  where  the  party  cuts  down  so 
much  timber,  that  there  would  not  be  sufficient  for  the  repairs  of 
the  estate,  there  the  Court  will  interfere,  and  consider  it  as  waste 
committed  in  an  unreasonable  and  unhusbandlike  manner :  in  that 
case  Lord  Hardwicke  went  upon  the  settlement.  In  the  next  case 
of  Obrien  v.  Obrien  (cited  ante,  u.  s,)  which  was  only  upon  an  io- 
[  ^^7  ]  junction  and  not  upon  the  hearing,  it  was  confined  to  trees  intended 
for  shelter  or  ornament,  and  to  prevent  tlie  cutting  saplins  not  pro- 
per to  be  felled.  Castlemain  v.  Craven,  was  a  case  of  a  trust, 
and  not  analogous  to  the  present  instance,  as  it  was  determined 
Upon  the  ground  of  its  being  a  particular  trust.  As  to  satisfaction 
for  what  has  been  cut,  in  respect  of  shelter  or  ornament,  it  is  an 
unwarrantable  request  on  tlie  part  of  the  plaintiff,  and  no  case  to 
warrant  such  a  demand.  There  b  no  proof  of  Mrs.  Dummer  cut- 
ting any  saplins ;  as  to  the  trees  upon  the  lawns  which  have  been 
cut,  they  did  not  constitute  a  part  of  the  shelter  or  ornament.  If 
there  is  any  doubt  as  to  evidence,  the  parties  must  have  an  issue. 

Mr.  Morris,  on  the  same  side. — ^This  is  a  special  grant,  and  not 
like  the  ca^  of  tenant  for  life  without  impeachment  of  waste.    Sup- 
posing 
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posing  the  party  had  cut  down  timber  not  fit  for  repairs,  and  iin«  1792t 

proper  to  be  cut ;  if  no  injunction  had  been  applied  for,  could  a  ws^* 

bill  have  been  sustained  in  equity  for  an  account  of  the  value  and   Chahberlths 
satisfaction  for  such  timber  f    Consider  the  effect  of  the  statutes       ptMMSft^ 
of  waste,  the  Statutes  of  Marlbridge  and  Gloster,  and  the  Statute 
of  Westminster,    In  this  case  the  trees  so  cut  by  Mrs.  Dummer 
were  her  property,  and  no  more  than  a  prudent  owner  would  cut. 
The  term  "  thriving**  is  a  vague  term.     What  is  meant  by  "  all 
seasonable  times'*  of  the  year,  is  that  the  party  shall  not  cut  wheo 
the  sap  is  up ;  the  trees  being  firmer  and  better  when  the  sap  is 
down.     She  might  have  cut  the  whole  in  the  next  winter  under  . 
this  power.     Every  thing  must  be  timber  which  can  be  applied  to 
the  use  of  building  of  houses  or  s/tipSf  S^c.     A  party  has  been  re- 
strained from  cutting  saplius,  as  destroying  the  thing  itself;  no  case 
can  t>e  produced  where  tenant  for  life  without  impeachment  of 
waste,  has  t>een  restrained  from  cutting  thriving  timber.     Castle-- 
main  v.  Craven  does  not  apply :  the  word  unthriving  is  there  used 
with  reference  to  the  conseht  of  the  trustees.    There  is  no  case 
where  the  Court  has  decreed  a  satisfaction  ;  though  the  Court  will 
grant  its  injunction,  it  will  not  direct  an  account  of  the  damages 
done ;  and  though  the  Court  might  have  restrained  the  party  from 
cutting,  it  will  not  oblige  the  party  to  pay  for  what  has  been  cut* 
No  man  has  been  compelled  by  this  Court  to  account  for  what  was        [  ^^^  J 
his  own.     Bishop  of  London  v.  Webb^  1  P.  VV.  527.     As  to  Car^ 
digan  v.  Montague^  that  was  a  matter  of  partition  between  two 
tenants  for  life,  and  remainder-men  in  tail,  M'here  they  held  in 
moieties ;  a  bill  not  merely  for  an  injunction,  but  to  prevent  an 
alteration  in  the  estate.    \Lord  Chancellor  held  it  did  not  apply.] 

Mr.  Serjeant  Rooke,  on  the  same  side. — ^This  is  rather  a  question 
of  satisfaction  for  damages  done  upon  the  estate,  than  of  prevent 
iion;  Sirs.  Dummer^s  power  became  extinguished  on  her  marriage 
with  Mr.  Dance,  By  the  proofs  in  the  cause,  it  appears  there  is 
a  large  number  of  trees  still  remaining  upon  the  estate,  there  is  no 
authority  whatsoever  to  say  that  Mrs.  Dummer  has  gone  to  the  ex* 
tremity  of  her  power,  there  will  be  a  considerable  quantity  of  timber 
upon  the  estate  before  Mr.  Chamberlyne  can  have  the  property  in 
his  possession.  As  to  the  words  '^  all  seasonable  times  in  the  year'* 
they  are  nugatory  words,  for  if  the  timber  is  not  cut  at  a  seasonable 
periody  it  will  not  fetch  its  proper  value ;  and  whether  cut  at  sea* 
sonable  times  or  not,  the  remainder-man  is  in  the  same  situation ; 
the  words yi///  power  and  authority  imply,  that  the  testator  meant 
to  leave  her  to  her  own  discretion,  to  sell  or  convert  the  timber  to 
any  use  she  pleased  :  as  to  the  word  timber,  we  claim  nothing  but 
what  is  timber.  The  word  timber  may  be  used  in  several  senses,  as 
between  vendor  and  vendee,  just  as  the  parties  shall  construe  ;  or, 
as  in  a  legal  one,  in  opposition  to  the  sylva  cttdua  ;  and  though  the 
distinction  may  hold  as  to  twenty  years  growtfa>  between  ( cclesiastic 

and 


AAg  Cases  Argubd  and  Dbtsrmimeo 

l7Q^m         ^"^  layman^  it  does  not  between  timber  merchants ;  for  thejregar^ 
^)^^*         the  size  as  much,  if  not  more  than  the  growth  of  timber:  the  sizQ 
CfLAMBsiiLYifi  of  oW  timber  ought  to  be  the  criterion  to  decide  by,  and  though  a 
V-  tree  may  be  of  twenty  years  growth,  if  under  size  it  i$f  uot  deemed 

•^"*"*^"  timber ;  four  feet  solid  is  a  timber  tree,  and  so  it  is  proved,  and 
there  is  no  contradictory  evidence  as  to  that  point  on  the  part  of 
the  plaintiff;  all  the  books  upon  the  subject  agree,  that  2  feet  cir^ 
cumference,  and  6  inches  and  |  girth,  constitute  the  proper  djgi^i- 
sions.  This  appeals  by  Hutton  and  Robinson*9  book  of  Mensura* 
tion.  As  to  what  the  party  has  cut  under  those  dinvensioof,  it  is 
very  trifling,  not  amounting  to  10  ash,  or  so  small  a  number  as  not 
to  be  worth  a  reference  to  the  Master;  the  trees  that  she  has  taken 
away,  which  have  been  but  very  few,  were  for  the  sake  of  improve^ 
ment.  She  cannot  be  compelled  to  pay  the  plaiuti6f  for  them. 
[  559  ]  ^^^  '*^  ^  f^'^  ^  power  as  a  tenant  for  life  without  impeachmeut 
of  waste,  and  such  a  tenant  may  cut  down  the  tre^s,  even  in  laictn 
and  pleasure  grounds^  which  are  not  ornamental.  No  wasle  or  sfoil 
has  been  committed  by  Mrs.  Dummer,  but  on  the  contrary,  it  is 
proved  she  has  improved  the  house  and  gardens  by  cutting  awaj 
some  trees,  which  made  the  house  damp  and  obstructed  the  ligh^ 
^c.  No  wanton  spoil  has  been  cfo7}e,and  she  ought  not  to  account 
As  in  The  Bishop  of  London  v.  Webby  and  Rolt  v.  Somerville,  no 
satisfaction  was  decreed  to  the  remainder-men  for  what  bad  beea 
cut  down ;  only  an  injmiction  from  further  cutting,  granted  ;  so  far 
from  having  cut  the  trees  in  an  unhusbandlike  manner,  tlie  evidence 
speaks  the  contrary,  and  that  no  wanton  wilful  waste  or  unnecesr 
sary  damage  has  been  done :  she  has  acted  in  the  most  cautious 
manner,  particularly  in  respect  to  those  trees  which  were  orna^ 
mental^  as  appears  by  her  direction  to  the  surveyor.  As  to  Aslim 
y,  Jlston,  that  was  a  case  where  a  tenant  for  life  had  absolutely 
gripped  the  estate.  Packington's  case  was  of  threats  so  to  do,  by 
the  father  to  the  son.  There  is  nothing  in  this  case  to  keep  M19. 
Dummer  in  a  state  of  litigation. 

Mr.  Mitford,  on  the  same  side. — ^The  question  is,  as  to  the 
power,  Mrs.  Dummer  derived  under  her  husband's  codicil,  and,  in 
order  to  understand  the  extent  of  such  power,  Mrs.  Dtimmer's  si- 
tuation previous  to  his  adding  this  codicil^  must  be  considered. 
By  the  will,  the  testator  had  made  her  barely  tenaint  for  life,  no 
freedom  from  impeachment  of  waste,  or  any  such  privilege  was  given 
her  by  the  will.  By  the  common  law  tenants  in  dower  and  guar; 
dians  iu  socage,  though  they  had  an  interest  in  tlie  estate,  it  did  not 
give  them  the  privilege  of  waste,  as  a  writ  of  prohibition  of  waste 
lay  against  such  parties :  as  to  all  other  persons,  except  in  those 
cases,  no  distinction  was  made  by  the  common  law  between  'an  ab« 
solute  fee  and  a  limited  estate,  in  respect  to  waste  ;  till  the  law  io^ 
terfered,  when  the  statutes  of  Marlbridge  and  Gloster  gave  a  re- 
medg  agai/tist  the  lessee  for  life  or  for  years,  Jo  Lewis  Bowles's 
'"     '    •'  case 
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^asa  it  was  held^  that  tenant  for  life  without  impeachment  of  waste,  179& 

had  a  full  power  over  the  estate,  and  entire  property  during  life.  v^/^ 

The  statute  of  Marlbridge  only  gave  single  damages^  that  of  Gloster  Chamberlit ■* 
treble,  against  the  lessee  for  life,  and  by  the  curtesy  ;  the  only  re-  Dummsr. 
medy  before  against  tenant  by  curtesy  was  by  a  writ  of  prohibition,  r  ^qq  ^ 
and  no  damage  could  be  recovered  prior  to  the  statutes.  Upon  a 
doubt  whether  the  party  was  answerable  for  waste  till  after  the 
writ  of  prohibition  was  delivered,  the  statute  of  fVest.  2.  gave  da- 
mages for  waste  before  the  writ  delivered.  By  Mr.  Dummer*9 
will,  Mrs.  Dummer  was  tenant  for  life  only,  and  therefore  impeach- 
able for  waste ;  but  by  the  codicil,  she  has  power  to  cut  timber, 
and  with  no  restriction  except  such  as  the  words  ^'  at  seasonable 
times/*  6^c.  may  impose  upon  her.  The  only  doubt  is  as  to  the 
meanmg  of  the  word  timber^  and  what  trees  she  has  authority  to 
cut  under  this  clause.  To  construe  this  word,  we  must  revert  to 
the  case  of  a  tenant  for  life  without  impeachment  of  waste.  Re- 
specting the  power  such  a  person  has  to  cut  timber,  and  what  kind 
of  timber  such  person  may  cut.  Such  a  tenant  might  cut  trees 
which  are  not  denominated  timber.  The  age  of  trees  is  not  always 
to  be  regarded^  for  if  the  trees  are  a  seasonable  wood,  they  may  be 
cut  as  timber  under  twenty  years  growth,  as  is  said  in  the  old  books. 
Brockets  Abridgement,  tit.  Waste.  Fitzherbert*9  Nat.  Brev.  59. 
Custom  may  determine  it.  By  the  will,  Mrs.  Dummer  had  power 
to  cut  down  all  coppice  and  wood  usually  cut  She  h^d  a  right  to 
cot  seasonable  wood,  and  such  only  has  she  cut ;  but  no  power  to 
cut  down  trees  which  were  commonly  called  timber  trees,  and 
which  a  tenant  for  life  cannot  cut.  By  the  codicil  she  has  a  power 
to  cut  every  thing  which  she  had  not  power  to  cat  by  the  will. 
Notwithstanding,  the  plaintiff  contends  she  is  only  to  cut  some  and 
not  all.  If  she  is  to  cut  some,  where  is  the  line  to  be  drawn  f  It 
18  a  matter  of  difficulty  to  do  that ;  it  is  a  general  power,  and  the 
use  of  the  word  timber  implies  that  she  may  cut  down  every  thing 
which  is  timber.  Supposing  the  testator  not  to  mean  all  timber ; 
the  supposed  sense  must  be,  such  trees  as  tenant  for  life  not  im« 
peachable  for  waste,  is  commonly  supposed  to  have  a  right  to  cut. 
It  is  to  be  presumed  that  the  testator  used  the  word  timber  in  the 
vulgar  and  not  in  the  legal  sense.  [Mr.  Miiford  then  observed 
upon  the  evidence,  much  to  the  same  purpose  as  the  counsel  before 
faim.]  ff  the  tenant  for  life  without  impeachment  of  waste,  clears 
the  wood  of  the  rotten  timber,  it  is  good  husbandry,  as  it  promotes 
the  growth  of  the  other  trees.  There  is  evidence  to  that  purpose^ 
The  power  of  this  Court  is  discretionary,  and  must  be  applied  to 
former  cases.  The  first  case  is  Abrahal  v.  Bubb,  ^  Fitem.  53, 
2  £q.  Ca.  Abr.  757.  it  s?)ews  only  that  mischievous  waste  ought  to 
be  restrained,  and  the  Court  might  moderate  that  power  which  the 
law  gives  :  no  very  precise  rule  is  laid  down,  which  shews  that  the  [  561  ] 
Court's  interference  is  purely  a  matter  of  discretion.  Hiere  is 
another  case  before  Lord  Nottingham  1701|  Cook  v.  fVhaley,  Eq. 

Abr. 
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179€,         Abr.  400.  and  another  case  of  W%Uiam$  ▼.  Day^  2  Ch.  Ca.  3^  a 
^^vw  woman  tenant  in  tail,  after  possibility  of  issue  extinct,  restrained 

Cbambbrlymb  from  cutting  in  particular  parts  of  the  estate,  because  it  seemed 
DuMMxa.  malicious.  From  these  cases,  it  seems  the  Court  will  never  inter- 
fere, unless  a  malicious  intention  appears  in  these  cases.  But  still 
the  timber  cut  was  not  treated  as  the  property  of  the  remainder- 
man :  there  was  nothing  more  than  an  injunction.  The  next  case 
is  Vanes.  Barnard,  1  Salk.  16 1.  2  Vem.  738.  it  is  considered 
as  a  leading  case :  it  is  there  said,  the  clause  of  impeachment  cf 
waste  is  never  extended  to  the  destruction  of  the  thiug  itself',  but 
onl}  to  a  fair  enjoyment  of  it,  and  in  Salkeld  it  is  said,  an  injunction 
was  granted,  because  of  the  abuse  of  the  power,  and  derogatory  to 
the  grant.  In  Lord  SamervU/e*B  case,  2  Eq.  Abr.  groves  of  trees 
were  cut  down,  but  the  result  of  the  case  was,  that  the  plaintiffs 
could  not  have  the  value  of  the  timber,  but  the  Court  would  restrain 
such  practice.  Sir  Herbert  Packingtons  case  was  the  case  of  an 
injunction  merely,  it  was  admitted  by  the  answer,  that  maiiy  trees 
bad  been  cut  down,  though  the  Reporter  erroneously  states  only 
two  or  three  oaks.  No  claim  was  made  of  the  trees  so  cut  down. 
Leighton  v.  Leighton  was  an  injunction  merely  to  restrain  the  de- 
fendant from  waste  or  spoil,  and  not  from  cutting  the  trees.  \^Lord 
Chancellor  observed  that  injunction  was  very  much  at  large.] 
Then  came  Aston  v.  Aston,  before  hord Hardwicke,  who  considered 
the  former  cases  as  voluntary,  malicious^  or  intended,  or  extravagant, 
.  or  humourous  waste.     Obrien  v.  Obrien  is  matter  of  injunction 

only  :  Piers  v.  Piers  is  perfectly  distinguishable  from  the  present : 
as  is  Castlemain  v.  Craven,  Aston  v.  Aston  is  not  applicable,  as 
the  Court  went  upon  the  situation  of  the  jointress,  and  that  the 
trust  term  was  9nly  to  raise  so  much  money  by  sale  of  the  timber 
as  was  necessary  for  repairs  of  the  estate  ;  and,  from  the  nature  of 
the  settlement,  the  Court  held  she  should  not  have  the  benefit  of 
the  term  without  making  a  satiff action  for  the  injury  done  to  the 
estate  by  cutting  the  timber.  Lord  Cardigan  v.  DukeofMoih 
tague  was  a  case  of  partition,  and  not  the  least  applicable.  From 
the  result  of  the  cases,  it  appears,  that  where  the  Court  interfered 
on  the  ground  of  ornamental  timber,  it  has  been  the  intention  of 
tlie  tenant  for  life  to  destroy  the  estate,  and  to  make  it  no  loiter  a 
£  t62  3  place  of  equal  enjoyment ;  and  the  Court  has  not  considered  mere- 
ly the  manner  of  plantation  of  the  trees.  If  parties  were  always 
prohibited  from  cutting  avenues,  rows  of  limes,  4rc.  in  some  coun- 
ties, such  prohibition  would  prevent  the  party  from  cutting  any 
timber.  ISo  case  has  warranted  an  account.  According  to  the 
authority  of  Lezms  Bowleses  case,  the  property  is  not  in  the  plaintiff, 
but  in  Mrs.  Dumrner  \  as  tenant  for  life,  i»he  has  the  legal  right  to 
the  property,  and  the  Court  can  only  restrain  the  party  abming 
that  property , 

J^cri 
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Lard  Chancellor, — If  the  Court  restrains  the  cutting,  it  goei  1798* 

upon  the  idea  that  the  timber  is  not  conveyed  bj  the  grant* 


Cbambbbltitb 

Mr.  Mitford. — Suppose  the  trees  not  to  be  ornamental,  the  pro-       DoMmaiu 
perty  b  Mrs.  Dummer*s ;  if  they  are  omamentai,  the  plaintiff  has 
a  right  to  protect  them. 

Jjord  Chancellor, — ^This  is  not  within  the  idea  of  waste,  but  de- 
atruction ;  Lord  Coke  lays  it  down,  tliat  if  trees  are  not  timber, 
yet  if  they  afford  shelter,  it  will  be  waste  to  cut  such  trees. 

The  operation  of  law  preserves  timber  upon  the  inheritance,  as 
part  of  such  inheritance ;  and  where  it  is  not  an  actual  spoiling  of 
the  estate,  it  shall  not  be  deemed  a  destruction,  but  the  property 
be  considered  as  that  of  a  tenant  for  life.  This  is  a  question  as  to 
the  extent  of  the  grant;  for  if,  by  law,  she  has  a  right  to  cut  the 
timber,  it  is  a  gift  to  her  of  such  timber ;  but  if,  according  to 
equitable  construction,  she  has  not  the  grant  to  cut  timber,  the 
consequence  of  the  grant  not  extending  to  it,  is,  that  it  will  remain 
as  if  it  had  not  been  inserted.  That  seems  to  be  the  point  where 
the  difficulty  arises,  whether  this  grant  extends  to  trees  which  are 
not  /or  profit.  As  to  the  case  o(]RoU  v.  Somerville  it  came  on 
upon  demurrer,  which  was  entirely  over-ruled,  so  that  no  judgmeut 
proceeded  upon  it. 

In  the)  case  of  The  Bishop  s>f  London  s,  Webby  there  was  not 
a  word  of  an  account  in  the  prayer  of  the  bill :  the  question  was 
not  agitated ;  no  enquiry  before  the  Master  was  asked  for.  If  this 
case  came  within  the  description  of  tenant  for  life  without  impeach* 
ment  of  waste,  trees  which  were  cut  down  cannot  be  replaced ;  and 
though,  as  trees  afford  shelter  or  ornament,  they  might  be  valuable 
in  themselves^  and  therefore  the  party  answerable,  yet  as  to  what  L  ^^^  J 
are  cut  in  pleasure-grounds  and  gardeus,  they  cannot  come  withia 
the  description  of  ornament  or  shelter. 

Mr.  Morris's  description  of  the  power  is  too  general :  he  says 
she  might  cut  every  thing,  llie  codicil  must  be  coupled  with  the 
words  *^  of  the  want  of  power  i'*  and  the  fair  construction  is,  that 
she  might  cut  down  timber  in  a  husband-like  manner  for  her  use 
and  benefit ;  and  had  no  further  power.  The  common  law  knows 
of  no  distinction  but  under  twenty  years,  or  above  that  period ;  but 
the  dealers  in  timber  understand  four  feet  solid  timber ;  but  it  is 
questionable  whether  so  in  all  situations,  and  that  a  tree  of  such  a 
description  is  to  be  cut  down  as  a  timber  tree.  An  estate  may  be 
perfectly  stripped  if  there  are  no  other  trees  left  upon  it ;  and  if 
so,  the  estate  might  be  left  without  timber.  The  most  reasouable 
f:ase  is  Castlemain  v.  Craven ;  though  different  in  point  of  circum- 
stances, it  shews  what  the  Court  has  done  in  respect  to  cutting 
timber,  and  that  it  has  made  a  distinction  between  thriving  ana 
unthriving  timber;  though  the  word  timber  is  u»ed  in  such  a  gene* 
jral  way,^et  the  Court  wiU  put  suc<h  a  reasonable  construction  upon 

il 
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1790*         U  as  die  case  will  bear.    The  words  husband^like  and  rtasoitahk 

ws^^  used  in  Alston  v.  Asion^  though  perhaps  vagu€  and  general  in  their 

CsAMBBRLTsi   meanings  yet,  according  to  the  judgment  of  person)  skilled  in  tim- 

DoMMBJi*       ^^>  *"^  easily  defined. 

Here  Mn.  Dummer  had  no  thought  of  abusii^  or  destroying  tbt 
property,  she  meant  to  occupy  it  as  a  person  wishing  to  reside  ia 
the  place,  would  desire  to  occupy  it. 

If  it  does  not  appear  there  has  been  destruction,  it  would  be 
premature  to  refer  it  to  the  Master's  office ;  if  any  enquiry  is  neces- 
sary, it  would  be  proper  to  send  it  to  a  jury  to  enquire  whether 
there  has  been  any  destruction  committed.  In  Lord  Casilemain  t. 
Craven,  the  Court  sent  it  to  issues  to  try ;  1st.  the  value  of  the  thrit- 
ing ;  2d.  of  the  unthriving  timber.  In  the  present  case  the  proper 
issues  would  be;  lst«  Whether  Mrs.  Dummer  has  cut  dowo 
any  trees,  by  which  she  has  deprived  the  mansion-house  of  Cran- 
bury  or  JYoolston  of  any  ornament  or  shelter;  2dly.  Whether  she 
has  cut  down  any  trees  not  commonly  esteemed  timber,  and  not 
usually  cut  down  by  tenants  for  life  without  impeachment  of  waste, 
as  such. 

[  564  ]  Mr.  Mansfield,  in  reply. — It  is  a  point  of  discretion,  and  difli- 

cult  to  prefix  a  precise  rule'  by  which  the  judgment  of  the  Court  ii 
to  be  governed  :  but,  considering  the  nature  of  the  case,  and  ths 
power  under  which  Mrs.  Dummer  has  acted,  the  direction  most  be 
similar  to  that  in  Jston  v.  Aston.  The  coiiseqifjence  of  the  pre- 
ventive jurisdiction  must  be  to  give  an  account.  Mr.  Mitjbrd  is 
inista)(en  as  to  the  ancient  law.  Till  the  stat.  2d  of  fVestmimier, 
there  was  no  remedy  but  the  writ  of  prohibition.  An  action  on 
the  case  for  damages  would  lie  for  waste,  after  the  writ  served. 
Westm.  2.  gave  the  account  of  waste,  and  in  analogy  to  it  this 
Court  has  exercised  its  jurisdiction  by  injunction ;  and,  conse- 

Iuently,  it  gives  an  account.  Under  this  known  power  Mrs. 
Summer  has  committed  legal  waste.  Mrs.  Dummer  has  a  limited 
and  special  power ;  very  unlike  to  that  of  a  teuant  for  life  without 
impeachment  of  waste;  yet  as  she  has  cut  a  great  number  of  trees, 
some  of  them  extremely  small :  a  number  of  oaks,  250  of  which 
-  were  valued  at  only  9s.  and  25.  a  tree.  The  testator's  object  wss 
merely  to  give  her  a  power  of  cutting  timber  for  profit,  and 
not  extravagantly:  not  to  cut  down  all  the  timber  at  one  sea* 
son,  but  successively.  As  to  trees  fbr  ornament  and  shelter,  she 
had  no  authority  to  cut  them,  as  this  power  extended  only  to 
trees  for  profit.  As  to  the  issues,  no  such  were  ever  directed  :  die 
former  is,  whether  she  has  deprived  the  houses  of  ornament  or 
shelter ;  which  would  be  an  extraordinary  question  to  be  sent  to  a 

{'ury :  die  real  question  is,  whether  the  possessor  who  left  them, 
eft  them  as  ornamenul.  The  second  issue,  whether  they  were 
such  trees  as  are  usually  cut  by  tenaut  for  life  without  impeacb-i 
ment  of  waste,  is  a  question  of  law  and  not  of  fact,  fit  only  for  a 
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jury  of  conveyancers :  there  must  be  suclj^  a  reference  as  thai  in 
jiston  V.  Aston. 

Lard  Chancellor  said — this  was  a  very  unusual  application.  The 
jight  is  of  as  loose  a  fornoi  as  any  known  in  this  Court';  every  dill* 
gence  should  be  applied  by  the  Court,  to  direct  the  enquiries  in  ^ucb 
a  way  as  to  give  the  least  possible  expense  and  difficulty  to  the  par* 
lies.  He  therefore  directed  the  cause  to  stand  over  till  the  first  day 
of  causes  after  the  term^  and  desired  that,  in  the  mean  time,  he 
might  be  attended  with  copies  of  former  decrees^  and  injunction^ 
^n  cases  of  waste  (a). 

Th« 
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(a)  It  was  obsenred  by  Lord  Hatd- 
wnekej  in  the  case  of  Aston  v.  Aston, 
1  Yes.  265.  that  at  common  law, 
the  clause  withoat  impeachment  of 
waste  only  exempted  tenant  for  life 
from  the  penalty  of  the  statute ;  the 
recovery  of  treble  value,  and  the  placi 
wasted  :  and  his  Lordship  considered 
Lewis  Bowleses  case^  1 1  Co.  79.  as  hav- 
ing first  determined  that  these  words 
also  j^ave  the  property.  This  opinion, 
if  correctly  reported,  must  have  been 
founded  upon  the  extra-judicial  de- 
terminations of  y^'ray.  Chief  Justice, 
and  Manuioodf  C.  U.  cited  in  Herlaktn- 
den*s  case^  4  Co.  62.  and  the  case  in 
the  Year  Books,  27  H.  6.  These  have 
however  since  been  shewn  not  to  be 
law ;  and  it  is  clear,  from  the  reason- 
ing in  L0cwis  Bowleses  case,  and  the 
numerous  authorities  there  cited,  that 
the  '*  constant  opinion  in  all  ages/' 
was,  that  these  words  gave  power  to 
the  lessee  to  do  waste,  which  produced 
an  interest  in  him  if  he  executed  his 
'power  during  the  privity  of  his  estate ; 
that  at  the  time  of  the  statnte  of  Marl* 
bridge,  the  clause  was  in  use,  and 
Iiprd  Coke  clearly  proves,  from  the 
words  of  that  sUtute,  that  the  effect  of 
.  it  was  not  only  to  allow  the  lessee  to 
commit  waste,  but  also  to  dispose  of 
'the  timber  to  his  own  use. 
'  The  necessary  consequence  of  this 
determination  was,  that  tenant  for 
hfe  without  impeachment  of  waste, 
was  not  to  be  restrained  in  equity,  for 
that  would  have  been  to  determine 
that  lie  should  not  enjoy  that  property 
which  the  law  allowed  him,  Tract\f  v. 
.Tracey,  1  Vern.  23.  1  Eq.  Ab.  399. 
It  was  soon  howsver  found,  that  an 
unreasonable  use  might  be  made  of  this 
very  extensive  power,  and  therefore 
Courts  of  equity,  where  they  discover- 
ed that  tenant  lot  life  was  making  an 


unconscientlons  use  of  this  power,  as« 
sumed  the  jurisdiction  of  restraining 
aud  modelling  it. 

The  case  often  referred  to  as  having 
established  this  doctrine,  is  that,  which 
is  so  well  known  by  the  name  of  Lor4 
Barnard's  case,  before  Lord  Cowper: 
this  however  is  erroneous,  as  it  was 
a  common  bead  of  equitable  juris* 
diction  even  in  Lord  Nottingkam'p 
time.  Tims  in  the  case  of  Abraham 
(should  be  Ahrahall)  v.  Bubbt  (in 
Fr^em.  53.  8.  C.  Show.  69.  X  K(|[.  Ah. 
75T,)  we  find  his  Lordship  trcatio|[  it 
as  a  settled  point,  that  if  tenant  for  life, 
does  waste  maliciously,  this  Court  will 
restrain  him,  though  he  has  expresa 
power  to  commit  waste  *,  and  that  be 
never  knew  an  injunction  in  this  re- 
spect  denied,  unless  it  were  toSerjean^ 
Pecky  in  Lord  Oj^ord*8  ease, « and  be 
believed  he  should  never  see  this  Court 
deny  it  again.  His  Lordship  cited 
The  Bishop  qf  Winchester's  case,  and 
Lady  Etelyn*s  case,  as  instances  in 
which  such  injunctions  had  been  grant* 
ed.  In  other  cases  about  the  same  pe« 
riod,  the  Court  declared  that  it  wonl4 
restrain  both  tenant  for  life  withontim« 
peachment,  and  tenant  after  jpossibtlitjr 
of  issue  extinct,  fron»  *'  wilni V  '*  de* 
structive,"  "  malicions,"  "extrava- 
gant," or  "  bqmonroas,*'waste,  rri/(iams 
▼.  Day,  S  Ch.  Ca.  32.  Cooke  vt  H'AoJ^, 
1  £q.  Ab.  400.  Jnon*  Freem.  278. 

The  doctrine  thus  established,  led 
the  way  for  the  celebrated  determin- 
ation in  Lord  Barnard! s  case,  which 
certainly  was  one  that  strongly  dft> 
manded'  the  interposition  of  a  Court  of 
equity.  The  defendant  having,  in  con- 
sequence of  some  displeasure  against 
his  son,  got  two  hundred  workmen 
together,  and  in  a  few  davs  stripped 
KoAy  castle  of  the  lead,  iron,  glas»> 
doors,  and  boards,   to   the  value  of 

^3,000; 
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The  cause  accordingly  stood  over,  and  no  judgment  was  gifea 
till  the  24th  of  May,  179^>  when  a  trial  at  law  was  directed  upoa 

the 


«f  3,000.  The  ease  is  reported  in  sc- 
▼eral  books,  Gilb.  Eq.  Rep.  127.  1 
£q.  Ab.  399.  Hrec.Chan.  464.  iSalk. 
161.  t  Vem.  738.  Upon  this  autho- 
rity also,  Ix>rd  Uardwuke,  1  Ves.  t65« 
declared,  that  if  tenant  for  life,  nvith- 
oot  impeachment  of  waste,  were  to  poll 
down /arm  ikoasea,  or  pabb  np  a  wood, 
he  should  not  scruple  to  restrain  him. 

The  foundation    of   this    doctrine 
was  the  dettruction  which  would  other- 
wise come  to  the  inheritance.    The 
extension  of  it  to  trees  planted  for 
oraaroent.  Sic,  had  not  yet  obtained  ; 
it    frequently    happened     therefore, 
that  where  tlie  relict  prayed    was  not 
grounded  on  dettmetien',    this  inter- 
ference was   refused.     Accordingly, 
in  the  Anontftnoui    case  in  Freemam, 
ciL  sup.  the   defendant,   though  re- 
strained from  cutting  down  trees  near 
the  house,  and  frnit  trees  growing  in 
the  garden^  was  not  prevented  irom 
cutting  down  some  turrets  of  trees 
which  grew  a  land*s  length  from  the 
house,   under  the  idea  of  ornament, 
and    in  Piers  v,  Piers^    1  Ves.  521. 
where  a  hill  was  bron|[ht  by  a  son 
against  a  father  (tenant  tor  life  without 
impeachment).    Lord  Hardwicke  de- 
clared, that  if  a  son  should  have  it  in 
his  power  to  call  his  father    into  a 
Court  of  equity,  for  any  alterations  he 
makes  in  a  walk    or   an  avenue^   it 
would  be  such  a  fund  for  disputes  be- 
tween father  and  son,  that  it  would 
have  been  better  for  the  public  that 
Raby  castle  had  been  pulled  down, 
than  that    the  precedent  had    been 
made. 

It  was  however,  about  this  time, 
that  the  Court  be^n  to  injoin  where 
tenant  for  life,  without  Impeachment, 
was  taking  down  trees  of  too  young  a 
grotcth  and  unfit  for  timber  j  and 
though  Lord  Hardwicke^  In  Aston  v. 
Aston,  hints  that  he  thought  this  was 
going  too  far,  yet  tliere  were  several 
precedents  for  it  at  that  time.  Lord 
CastUmain  v.  Lord  Craven,  ti  Yin. 
Ab.6<3.  tEq.  Ab.758.  Leightonw. 
LeigJUon,  Obrien  v.  06neii,  cit.  6  Ves. 

in. 

The  next  step  was  to  restrain  the 
cutting  down  of  trees  planted  for  or- 
nament, Charlton  t.  Charlton,  cit. 
3  Atk.  SI 5.  where  I^rd  King  coutinn* 
ed  an  injunction  as  to  trees  standing 
fcrr  ornanieot,  though  he  dissolved  it 


as  to  straggling  trees.  Padamgim'v* 
Layton,  (3  Atk.  215.  noai.  Paddngtmls 
ease)  where  Lord  Hardwiike  granted 
an  injaaction  to  trees  in  lines  and 
avenues  on  rides  in  a  park,  on  the 
ground  of  their  being  tot  ornament, 
Leighton  v,  Ltighton,  and  Obrien  v. 
Obrien,  cit  cap.  are  also  precedeata 
to  this  effect 

In  late  times  the  same  principle  has 
been  acted  upon  and  extended,  from 
ornament  of  the  house  to  ont-hooscs 
and  grounds,  then  to  ptantatioos, 
vistas,  avenues,  to  all  the  rides  aboit 
an  estate  for  many  miles  rornid,  and  in 
a  late  case  it  was  extended  to  trees 
planted  for  the  purpose  of  exclndug 
objects  from  the  view.  Day  ▼.  Merry, 
16  Ves.  375.  Upon  the  same  princi- 
ple it  has  been  extended  to  a  commoo, 
where  clomps  of  trees  were  planted 
for  the  benefit  of  view,  and  as  (if^ 
facto  planted  for  ornament)  the  re- 
moteness or  contiguity  could  not  alter 
the  principle,  it  was  applied,  thoofh 
the  common  was  some  miles  from  die 
house,  and  though  land  belonging  to 
other  persons  intervened.  Marpuss 
qf  Dovnshire  v.  Lady  jScmtfys,  6  Ves. 
106.  Jebb  V.  J  ebb,  Johns  v.  Jokss, 
cit.  ib.  Lord  Tamworth  t»  £crl  fer* 
rers,  ib.419*  IViUianuY^MacnmnsrSf 
8  Ves.  70.  The  orders  on  these  occa- 
sions are  always  drawn  up  iu  the  tensl 
used  in  the  present  case.  Lady  Siratl^ 
more  v.  Bowes,  ante,  vol.  ii.  88. 

The  inconveniences  attending  tt 
doctrine  are  very  great :  Lord 
Eldon  has  said,  that  lie  conld  not  ad- 
mit that  it  was  wiser  to  extend  thn 
to  confine  it.  On  the  contrary,  if  it 
were  to  be  considered  as  restafegri, 
the  best  course  would  be  to  reqaire 
executors  and  testators  to  say  wkat 
their  own  injunctions  should  be,  rsf 
ther  than  leave  them  at  liberty  to  give 
legal  rights,  this  Court  being  ceiled 
on  to  determine  how  the  parties  hav- 
ing those  legal  rights  may  be  saidts 
execute  them  equiublv,  Burgts  v. 
Lamb,  16  Ves.  185.  The  Court  has 
not  gone  furtlier  than  protecting  whit 
has  been  planted  and  u  now  growhig 
for  ornament,  and  has  repeatedly  re- 
fused to  act  upon  affidavits  stating  that 
the  timber  is  ornamental,  ib. 

The  principle  seems  to  be,  that  if 
the  grantor  or  testator  has  gratified 
his  own  taste  by  planting  for  ornament, 

though 
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Ae  fojiowing  issae,  whether  the  defendant  Harriot,  now  wife  of 

Dance,  had  cut  any  timber  or  other  trees  which  had  beeo 

placed^  or  designedly  left  for  the  ornament  or  shelter  of  the  man* 
aion-house^  gardens,  and  pleasure-grounds  at  Cranhury  and  at  ^'oo/- 
f/Oii ;  and  also  whether  die  defendant  had  cut  any  saplins  or  young 
trees  down  which  are  not  proper  to  be  felled  as  timber^  and  what 
damage  had  been  sustained  thereby;  and  the  plaintiff  was  to 
be  plaintiflf  at  law,  and  the  defendants  Dance  and  his  wife  to 
be  defendants,  and  the  usual  directions  were  given,  and  the 
eonsideration  of  costs  and  further  directions  reserved  till  after 
the  trial. 


179S. 


though  he  has  adopted  the  species  the 
raoAt  dU§;u8tiDK  to  the  tenant  for  life, 
and  the  most  agreeable  to  the  tenaat 
in  tail,  and  upon  the  competition  be- 
tween those  parties,  the  Court  should 
ace  that  the  tenant  for  life  was  right  in 
point  of  taste,  and  the  tenant  in  tail 
wrong,  yet  the  taste  of  testator,  like 


his  will,  binds  them ;  and  it  is  not  com^ 
petent  to  them  to  substitute  another 
species  of  ornament,  for  that  which ' 
the  testator  designed.  The  qdestion, 
which  is  tlie  most  fit  method  ofcloatb- 
ing  an  estate  with  timber,  for  the  pur- 
pose of  ornament,  cannot  be  safely 
trusted  to  the  Court,  6  Vea.  110, 


CHAMJIBftLYai 
DVMMJtt* 


(fl)  Ellis  and  Wife  v.  Atkinson  and  Another. 


8.  a 

f  Dtdk.  759. 

In  Court,  £atta>' 

and  7Vtiis<y,  1789, 

9^tll   l^f^mma     490# 

T>LAINT1FF  Thomas,  the  husband,  being  entitled  to  a  sum  of  Husband  and 

«£4,000,  secured  on  a  mortgage,  and  it  being  intended  previous  wife  agree  that 
to  the  marriage  between  plaintiffs,  to  setde  .£2,000,  the  moiety  of  ^«  property 
the  said  sum,  and  the  interest  thereof,  upon  plaintiJBf  Susannah,  for  ^parate^Jse^ 
her  sole  and  separate  use,  and  to  be  at  her  disposal  notwithstand-  shall  be  paid'to 
log  her  coverture,  by  indenture  of  lease  and  release,  dated  7th  and  the  husband : 
8th  of  February,  1787,  Thomas  assigned  to  the  defendants,  their  Jhir^^TSll 
executors,  8fc.  the  said  principal  sum,  and  the  interest  thereof,  and  into  execution  by 
the  security  for  the  same,  in  trust,  after  the  solemnization  of  said  decree  of  tMa 
marriage  as  to  .£2,000,  one  moiety  thereof,  and  the  interest  attend-  ^^'^ 
ing  the  same,  for  plaintiff  Thomas,  his  executors,  8fc.  and  as  to  the 
other  moiety  '*  in  trust  that  they,  during  the  joint  lives  of  plain- 
tiffs, pay  the  interest  of  said  last  „£2,000  to  plaintiff  Susannah's 
proper  hands,  or  to  such  person  or  persons,  and  for  such  purpose 
as  plaintiff  Susannah^  notwithstanding  her  coverture,  by  any  writ-> 
iog  or  writings  under  her  hand,  should  from  time  to  time  direct 
and  appoint,  to  the  intent  that  the  same  might  be  for  her  sole^ 
separate,  and  peculiar  use  and  benefit,  and  might  not  be  subject 
to  the  debts,  control,  disposition,  or  engagements  of  plaintiff  2'Aa- 
mas ;  for  which  purpose  the  receipt  of  plaintiff  Susannah,  or  of 
such  person  or  persons  as  she  should  direct  or  appoint  to  receive 
such  interest,  should  alone  be  a  sufBcient  discharge  for  the  same. 


(a)  Kfg.  Lib.  A.  1791.  fvl.  711. 


t/% 


i/^'  CABBft   AbOIJBO   AKD'  DttBUMINKO 

1^92.         to  the  taid  defendants ;  and  in  case  Stlsdnnah  rfiotiild  happen  ta 
\^vw  survive  the  said  plaintiff  Thomas,  then  the  said  last-meHtioned  sum 

Etxii  of  £2,000  should  hnmediately  after  his  decease,  be  in  trust  for  said 

Atxfaioa  Susannah,  her  executors,  ^r.  but  in  case  said  SuSamdh  should  bap- 
pen  to  die  in  bis  life-time,  then  the  sanae  shonld,  jfrom  and  ioime- 
diately  after  her  decease,  be  upon  such  trusts,  and  for  such  pur- 
poses, and  in  such  manner  and  form^  either  absolutely  or  condi- 
tionally^ as  she,  notwithstanding  her  coverture,  by  any  deed  or 
deeds,  writing  or  wHtings,  by  her  signed,  sealed,  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  any  writing  in  the  nature  of  her  last 
will,  bv  her  signed  in  the  presence  of  a  like  or  greater  number  of 
apch  witnesses  as  aforesaid,  should  direct  or  appoint :  and  in  deiiudt 
of  such  direction  or  appointment,  or  until  such  direction  or  ap- 
pointment having  been  so  made,  should  take  effect,  and  vrhen  the 
trusts  or  interests  thereby  directed  or  appointed  should  respectively 
end  or  determine,  and  as  to  such  part  of  the  said  sum  of  <££,(XX> 
"whereof  no  such  direction  or  iippointment  should  be  made,  in 
trust  for  the  executors  or  administrators  of  said  Susannah^  as  part 
of  her  personal  estate." — ^The  marriage  afterwards  took  effect,  aod 
the  interest  accruing  on  the  £2,000  was  paid  to  Susannah,  up  to 
the  8th  of  August  preceding  the  filing  of  the  bill ;  but  the  hus- 
band and  wife  havnig  agreed  that  she  should  give  up  to  the  hus- 
band all  her  interest  in  the  £2,000,  she  by  deed  poll  1st  of  Decern- 
ier,  1788,  reciting  the  power,  ''directed  and  appointed  tbat 
plaintiff  l^homas,  or  bis  assigns,  should  thenceforth,  during  the 
joint  lives  of  said  plaintiffs,  receive  the  interest  of  said  £2fiO0  for 
fais  sole  use,  and  that  in  case  she  should  die  in  the  life-time  of  die 
said  Thomas,  the  sum  of  £%QO0  sbotild,  inmiediately  after  ber 
decease,  be  in  trust  for  the  plaintiff  Thomas,  bis  executors,  admi- 
nistrators,  and  assigns  ;  and  she  (so  far  as  she  was  in  law  or  equity 
capable  of  so  doing)  assigned  the  said  sum,  to  bold  the  same  unto 
said  plaintiff  Thomas,  S^c.*'  and  they  applied  to  the  trustees  to 
assign  the  same  to  plaintiff  Thomas,  and  the  trustees  refusing  to  do 
BO,  without  the  direction  of  this  Court,  they  filed  their  bill  for  that 
purpose. 

The  cause  came  on  amoi^  the  short  causes,  the  last  day  but 
one,  of  JEa^^er  Term,  1789,  when  the  wife  attended  in  court  to 
consent  that  the  sum  of  <£2,000  might  be  assigned,  and  the  secu- 
rities, 8^c.  for  the  mortgage  money  delivered  up  to  the  plaintiff 
Thomas. 

[  667  ]  Lord  Chancellor,  then,  doubted  much,  whether  be  could  take 

the  wife's  consent,  but  took  it  aa  fer  as  it  might  be   available; 
at  the  same  time  desiring  its  effect  might  be  considered. 
It  came  on  again  in  Trinity  Term. 

Mr. 


IN  THB  High  Coobt  of  CitAMCBat. 
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Mr.  iSb/tctf of-Genem/.—- -When  tbis   question  wnB  on  before, 
your  Lordship's  doubt  was  not  as  to  the  principal  sum,  but  whether, 
the  could  give  the  interest  irrevocably  to  the  husband  ;  the  interest 
being  to  be  paid  to  such  person  or  persons  as  she  from  time  t6 
time  should  appoint.    A  feme  covert  having  a  separate  property  is, 
as  to  that,  nfeme  sole,  Peacock  v.  Monk^  2  Ves.  190;  and  if  she 
borrows  money  and  gives  a  bond,  that  will  be  the  foundation  of  a 
demand  out  of  her  separate  property,  t6.  p.  192.     So  in  Norton 
▼•  Turvillf  2,  P.  W.  144.  the  woman's  separate  estate  was  held  to  be 
liable  to  her  bond.     In  Grigby  v.  Car,  1  Ves.  5179  it  is  held  that^ 
as  to  any  thing  settled  to  her  sole  use,  she  is  to  be  considered  as  a 
feme  sole.    In  Thayer  v.  Gould,  cited  at  the  end  of  that  case,  mo- 
ney to  be  laid  out  in  land  to  be  settled  to  husband  for  life,  then  to 
wife  for  life,  was  paid  to  him.     In  HuUne  v.  Tenant,  (ante,  vol.  i. 
p.  16,)  the  wife  joining  in  a  bond  with  the  husband,  made  her 
separate  property  liable.     In  Bitcoe  v.  Kennedy ,  (cited  in  the  note 
there)  the  wife's  property  so  settled  was  considered  as  the  property 
of  hfhne  sole,  and  liable  to  her  debt  before  the  marriage.     In  Allen 
▼.  Papworth,  1  Ves.  16S,  it  was  held  that  the  wife  joining  with  the 
husband  in  bringing  the  bill»  that  her  property  may  be  applied  to 
payment  of  her  debts,  is  a  sufficient  appointment.     Here,  the 
aaoney  being  to  be  paid  to  the  use  of  the  wife  durii^  the  joint  tivea^ 
a  fine  would  have  barred  a  similar  interest  in  lands ;  and  if  a  fine 
would  have  barred  at  law,  her  examination  here  is  equivalent; 
then  if  she  dies,  the  husband  has,  by  this  appointn^nt,  an  interest 
in  the  fund,  and  if  she  survives,  she  is  competent,  by  her  assent 
in  Court,  to  bind  herself.     Lord  Kenyon  did  the  same  thing,  upon 
great  consideration,  in  the  case  of  Mrs.  John  Buller,  yAko  was 
entitled  to  property  for  life,  with  remainder  to  children,  he,  with 
her  consent,  ordered  a  part  to  be  raised  for  the  advancement  of  a 
child. 

Lord  Chancellor. — ^The  question  is,  whether  from  the  pecu- 
liarity of  this  trust,  it  did  not  intend  the  whole  to  go  to  her,  if  she 
survived.  If  it  was  not  to  be  paid  according  to  the  instalments, 
theU)  whether  the  wife  can  dispose  of  her  eventual  interest,  or  of 
the  produce  in  the  mean  time.  The  case  before  Lord  Kenyon, 
was  a  case  of  general  property. 

'MT.Hollist  mentioned  a  case,  3Atk.  71,  Pearson  v.  Brere- 
ton,  where  money  given  to  persons,  in  trust  for  the  wife,  to  be 
laid  out  in  land,  was  ordered,  by  her  consent,  to  be  paid  to  the 
husband. 

This  cause  stood  over,  and  came  on  again,  when  Mr.  Solicitor- 
General,  added  to  the  cases  he  had  before  cited,  that  of  Clarke  v. 
Pistor,  Rolls,  25lh  March,  1778,  where,  by  settlement  8th  Februr- 
ory,  1776,  £2,000  Bank  Stock,  was  covenanted  to  be,  and  was 
transferred  to  trustees  in  trust  to  pay  the  interest  and  dividends,  to 
such  persons,  in  such  proportions,  and  for  such  purposes,  and  in 

such 


1792. 


9. 
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jMJS  Cases  Aboubd  and  DsTEitMtNED 

1792.         MK:h  manner  and  form  as  plaintiff  Margaret  rfiouM,  from  time  to 

^^vw  time  during  her  life,  notwithstanding  her  coverture,  by  any  note  or 

£i.Lit  writing  under  her  hand,  direct  or  appoint,  and  in  default  of  such 

Atkuisom.      direction  or  appointment,  into  the  proper  bands  of  plaintiff  Mar- 

5aret,  for  her  separate  use,  ^c.  and  after  the  death  of  plaintiff 
largaretf  to  transfer  the  Bank  Stock  unto  plaintiff  her  husband, 
if  then  living,  if  not,  to  his  executors,  ifc.  as  part  of  bis  own  per* 
sonal  estate.  On  bill  filed  by  the  husband  and  wife  against  the 
trustees,  without  making  any  appointment,  the  Court,  with  conseot 
of  the  wife  in  Court,  decrcol  the  transfer^ 

Mr.  Holliit  also  added  the  case  of  Newman  v.  Cariony,  £4tb 
Aprils  1771,  a  legacy  given  to  the  wife  for  her  sole  use,  with  a 
power  of  appointment  by  will,  and  in  default  of  appointmeot, 
to  her  executors ;  ord^^,  upon  her  consent,  to  be  paid  to  the 
husband. 

The  cause  again  stood  over,  and  was  said  to  be  compromised, 
but  on  the  £4th  of  May,  1792,  Lord  Chancellor  made  bis  de- 
cree (a).  That  the  defendants  diould  assign  the  sum  of  £2,000^ 
the  moiety  of  the  ^4,000,  secured  by  mortgage  on  the  premises  in 
question,  and  appointed  by  the  indentures  of  settlement  of  the 
7th  and  8th  dm  of  February,  1787,  for  the  sole  and  separate  osi 
of  the  plaintiff  Susannah,  and  such  interest  as  the  Master  sbaO 
find  to  be  due,  in  respect  of  such  £2,000  to  the  plaintiff,  by  vir- 
tue of,  and  imder  the  deed-poll  and  appointment  dated  1st  De* 
cember,  1788,  and  that  the  defendants  should  re-convey  the  mort* 
gaged  premises,  free  and  clear  of  all  incumbrances,  to  the 
[  969  ]  plaintiff  Thomas  Ellis,  or  to  whom  he  shall  appoint,  and  that 
the  plaintiff  should  pay  unto  the  defendants  the  said  costs  of 
this  suit. 

(a)  An  erroDeons  notion  had  been  doctrine  upon   the  subject,  lee  dnl 

entertained,  (vide  the  note  to  P^6ti«  ▼.  case,  and  99ektU  t.  fTroy ,  poit,  nok  in 

Smith,  ante,  340),  that  no  decision  had  48S. 
Of  f  r  been  given  in  this  cause.  As  to  the 
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IK  THB  High  Covrt  of  Chancert. 


609 


V9t. 


Woodcock  v.  ITie  Duke  of  DoRSET(a). 


In  Conrt,  Mick* 

1789. 

LincolnVlnn 

"pHIS  bill  was  filed  by  the  plaintiflF  as  administrator  of  the  late    Mall,  sthMay, 

■*•    Countess  of  I'hanet,  and  stated  that,   by  settlement  dated    g^^  j^^y  \ig<^ 

ith  July 9  1744,    made   between    the    Right  Honourable   John  'rhe  Court  will 

Sari  Gower,  of  the  first  part ;  Lord  John  Sackville,  second  son  cooKtrue  a  set- 

\f  Lionel  Duke  of  Dorset,  and  the  Honourable  l^ady  Frances  ilemcntaccord- 

iackville  his  wife,  one  of  the  daughters  of  the  said  John  Earl  of^thV  wtTw"* 

'iower,   of  the   second   part ;   and  trustees,   of  the  third   part ;  though  the  U-' 

eciting,  among  other  things,  the  provisions  made  by  the  marriage  terai  expression 

etilement  of  the  said  Earl  Gower  with  Lady  Evelyn  his  first  wife,  ^®  otlierwue. 

nd  that  Mrs.  Gertrude  Tolhurst,  by  her  will,  gave  all  her  r<»al 

nd  personal  estate  (subject  to  a  legacy  of  <£  1,000  to  the  said 

lady  Frances)  to  Earl  Gower,  and  that  the  said  John  Earl  Goicer 

lad  by  his  former  wife  two  sons  and  five  daughters,  and  that  by 

leed-poll,  dated  the  6th  June,  then  past,  he  had  appointed  £5,5QO 

including  the  said  £1,000)  for  the  provision  of  the  said  Lady 

Frances,  and  also  reciting  that  Lord  Johi  Sackville  was  desirous 

D  make  a  provision  for  himself  and  Lady  Frances  his  wife,  and 

he  issue  of  their  bodies,  and  to  that  end  proposed  that  the  Baid 

Sari  Gower  should  pay  to  him  £500,  part  of  the  said  £5,500,  and 

hould  retain  the  remaining  £5,000  in  consideration  of  his  making 

n  immediate  provision  for  him  and  his  family :   It  was  witnessed 

hat  the  trustees  should,  out  of  the  rents  and  profits  of  the  estate 

hereby  conveyed  to  them,  raise  and  pay  the  yearly  sum  of  £200 

D  the  said  Lord  John  and  Lady  Frances,  during  their  natural 

ives,  and  on  the  further  trust,  that  if  the  said  Lord  John  and 

Liady  Frances  should  leave,  at  the  death  of  the  survivor,  any  child 

r  children  of  their  two  bodies  begotten,  to  raise  the  yearly  sum  of 

EQOO  for  the  maintenance  of  such  child  or  children,  until  they 

bould  attain  the  age  of  twenty-one  years,  then  to  raise  the  sum 

>f  £5,000,  and  pay  the  same  to  such  child  or  children,  in  equal 

hares,  upon  their  attaining  tlieir  respective  ages  of  twenty-one 

tears,  and  if  there  should  be  but  one  child,  then  to  sifch  child. 


(a)  Reg.  Lib.  B.  1791.  fol.  418.  this 
ras  a  rehiearing,  In  which  Lord  Thur^ 
fw  affirmed  the  decree  originally 
lade  by  him.  Keg.  Lib.  B.  1789.  fol. 
tl.  The  statement  of  the  fact^  from 
rlience  the  extract  of  the  material 
•arts  of  the  settlement,  is  taken,  (which 
\  printed  in  a  note  to  Hotrgrave  v. 
Jartier,  3  Ves.  &  Bea.  82.)  is  contained 
A  the  entry  of  the  original  hearing, 
t  certainly  differs  materially  from 
lie  present  case,  in  the  circumstance 
f  ihe  viord  such  not  being  contained 

Vol,  III. 


in  the  direction  for  payment  to  the 
children.  As  that  word  is  however  con- 
tained in  the  prior  directions  for  rais- 
ing money  for  maintenance ;  and  in  the 
subsequent  direction  for  payment,  if 
bat  one  child;  and  as  Lord  ThuV' 
Zoic  appears  in  his  judgmeut  to  have 
particularly  noticed  its  existence,  it  is 
not  an  improbable  conclusion  that  the 
word  '*  the  "  may  have  been  iuberted. 
by  an  error  of  the  person  who  tran- 
scribed the  case  into  the  Register's 
book,  instead  of  the  word ''  such." 

L  L  Lord 


S7(k 
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The  Duke  of 

Dorset. 
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Ca9BS  Aroved  4KI>  DjST&BM,IXf«D 

Lord  John  and  Lady  Frances  bad  issue  two  children,  the  de- 
fendant the  Duke  of  Dorset,  and  the  late  Lady  T/ianet,  Yiho  died 
in  the  year  1 778,  having  attained  her  age  of  twenty-one  years,  ia  the 
life-time  of  her  mother  the  said  Lady  Frances,  aad  having  survived 
her  father  Lord  John,  but  died  in  the  life-time  of  the  said  lad; 
Frances. 

And  the  question  was,  whether  Lady  Thanet,  dying  in  the  Ufe- 
time  of  her  mother,  was  entitled  to  a  share  of  the  £6,000  witk 
tlie  defendant  the  Duke,  or  he  having  survived  his  father  aal 
mother,  was  entitled  to  the  whole  of  that  sum. 


Mr.  Solicitor-General  and  Mr.  Campbell,'for  the  plaintiff, 
tended,  that  Lady  Tfianet  was  entitled  to  a  moiety,  notwithstandiDf 
her  liaving  died  in  the  life-time  of  her  mother :  that  the  meaning  o£ 
the  settlement  was,  to  provide  for  the  issue  of  the  marriage,  not 
to  give  anything  to  Lord  Gozcer;  if  the  literal  construction wai 
the  true  one,  and  both  the  children  had  died  in  the  life-time  of  the 
mother,  Lord  Gower  would  have  kept  the  money,  which  was  put 
of  it  the  property  of  Lady  Frances,  and  not  have  been  bound  to 
pay  it  to  any  body. 

Mr.  Mansfield  and  Mr.  Partington,  for  the  defendant,  the  DuU 
of  Dorset, — By  the  tei^ns  of  the  deed,  unless  Locd  John,  and  It^ij 
Frances  left  issue,  the  payment  of  (he  £5,000  could  never  arise: 
and  there  is  no  doubt  that  parents  may  make  such  a  provisioo; 
having  therefore  made  it,  it  cannot  be  varied.  Wingrave  v.  Fair 
grave,  IP.W.  401. 

l^rd  C/iancellor* — It  is  impossible  to  say  that  pareoU  may  not 
jpake  a  provision  for  children  which  depends  upon  their  surviving 
them,  but  this  is  a  different  case,  here  the  contingency  would  be  ia 
favour  of  Lord  Gower.  So  that  the  construction  would  be,  tl^at 
the  lady  being  entitled  to  £5,000,  it  was  to  be  giveii  to  Lord 
Gower,  subject  to  tlie  contingency  of  her  and  her  husband  haviag 
children  who  should  survive  them.  It  is  impossible  it  could  be 
intended  tliat  Lord  Gozver  should  take  in  the  event,  that  a  youog 
woman  of  twenty  should  survive  her  children.  There  is  no  word 
used  to  exclude  J^dy  Thanet,  but  the  word  such,  upon  which  it 
might  have  been  contended  that  the  property  should  not  vest  unless 
the  children  were  infants  at  the  decease  of  the  survivor.  Though 
the  words  are  strong  and  difficult  to  manage,  the  intention  of  the 
settlement  is  the  truth  and  honour  of  tlie  case  (a). 

Oo 


(a)  If  a  settlement  "  clearly  and  nn- 
^quivocally  makes  tlic  rigiit  of  tbe 
child  to  a  provmoD,  depend  upon  its 
surviving  both,  or  cither  of  its  parents, 
a  Court  of  equity  has  no  authority  to 
control  that  disposition,"  per  Sir  W. 


Grant,  5  Ves.  &  Refi.  85.  mngruce 
V.  Palgrate,  1  P.  W.  401.  Boukkim 
V.  Humphrey y  ft  Mad,  Kep.  65.  Bit 
the  court,  considering  it  as  a  kard 
thinjE  to  impute  to  a  father  tliat  be 
fhouid  mean,  that  where  a  child  has 


I2C  TOBr  HicTH  Court  dv  Ci^ANCBiiT. 

On  the  ^th  May,  1 792,  Lord  Chancellor  decreed  for  the  plaiii^ 
tiff,  according  to  the  prayer  of  his  bill. 


in 


attained  tweaty-one^  or  come  to  aiar- 
riageable  years,  and  formed  a  iamily ; 
yet  because  that  child  dies  in  hfe  fife, 
Its  descencbnts  skonld  be  left  desH- 
tate ;  and  feeling  that  not  to  be  a  pro- 
bable intention  in  the  parent,  has  fre- 
quently "8trhs;^cd  with  language," 
and  put  a  construetion  upon  words, 
which  they  would  not  bear  in  the  case 
of  a  stranger,  upon  a  matter  of  con- 
tract, without  any  mixture  of  parental 
fteling.  Accordingly,  in  tlie  present 
and  many  other  cases,  tlie  Court  has 
leant  strongly  towards  that  construc- 
tioD  which  give^  a  vested  interest  to  a 


child,  when  that  child  stands  in  aeed 
of  a  provision,  Emperor  v.  Ro\fe^  1 
Ves.  208.  Cholmondeley  v.  Meyrick^  t 
Eden,  77.  Rooke  v.  RookCy  2  Eden,  8. 
Reynous  v.  JeffreuSf  ib*  366.  and  upon 
appeal  6  Bro.  P.  C.  ed.  Toml.  398. 
Randall  v.  Metcalfe,  S  Bro.  P.  C.  ed. 
TomK  S18.  Wiliis  v.  WiUU,  S  Ves* 
51.  Hope  ▼.  Lord  Clifden,  6  Ves.  499. 
Schenck  v.  Lei>A,  9  Ves.  300.  PowU 
V.  Bttrd^,  ib.  428.  King^  v.  Hake^ 
ib.  4S8.  Buyard  v.  Smithy  14  Ves. 
470.  Howgrave  T.  CurtieTf  3  Ves.  & 
Bea.  79.    S.  C.  Coop.  Rep.  66. 
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WOoncocK 

V. 

The  thitie  ol^ 
Dorset. 


HiBBERT  and  Others  v.  Rolleston  and  Others,  Assiniees  of.    ^  ,?^!!lv  Jl^ 

Mo     1         ./  V  °  Hall,  9tn  Dec. 

ABGBTSON,  a  iiBiikrupt(a).  1790. 

;  24th  May,  1791. 

'AMJRGET.SONf  the  bankrupt,  being  possessed  of  two-  btih  A  bill  of  sale  of 
■^^^  of  exchange  drawn  by  him,  on,  and  acc^pt^d  by  Messrs.  a«hipwasmade 

Dowson  and  Atkinson^  afiplied  to  the  plaintiffs  to  discoiitit  tliem,  ^cnHty,^  and  the 
which  the  plaintiffs  did,  and  paid  Margetson  the  value  of  two  bills,  papers,  *tfc.  de- 
after  deducting  the  proper  discount  for  the  time  they  had  to  run^  livercd,  but 
and  Margetson  indorsed  the  bills  to  the  plaintiff.     Before  the  biUs  recludki^the 
became  payable,  Dawson  and  Atkinson  stopped  payment,   and  bill  of  sale,  of 
Margetson  gave  notice  thereof  to  the  plain tiff>  and  it  being  usual  >^^^  registry, 
ainong ' merdiants  negociating  bilb,  in  such-cases^,  td  tike  uip  the  j^^^q^s,)  TMs 
hills  or  give  security  for  the  payment  of  them,  Margetson  applied  cannot  be  sup- 
to  the  plaintiffs,  and  requested  them  to  accept  of  his  promissory  P^ed  as  a  de- 
notes for  the  sums  of  £2,000  payable  at  three  months,  in  lieu  of  am^njTt  assi^n^ 
the  said  bills  ;.  bat  plaintiffs  objecting  to  accept  the  same  without- of  a  bankrupt: 
further  sec uiity,  and  Margetson  being  at  that  time  sole  owner  of  a  *°^  ^***  ^^J  ^*?*' 
ship  called  The  Commerce,  then  upon  her  voyage  home  from  foreign  I'ed?*^^     **** 
pairts,  he,  by  way  of  further  security  for  the    payment    of  the 
^£,000,  offered  to  assign  the  ship  to  the  plaintiffs,  and  the  plaintiffs 
agreed  to  accept!  such  promissory  note  and  assignment  of  the  ship,, 
and  to  give  up  the  two  bills  of  exchange. 

In  conse<|uence  of  the  agreement,  on- 21st  Juite,   1788,  tliei 
plaintiffs  gave  up  the  bills  of  exchange,  and  Mai'get^on  gave  themi 
iL promissory  note. bearing  date  the  said  21/stof  ./i/i/e,  payable  to' 
plaintiffs,  or  their  order,  three  months  after  date,  and*also  executed 
and  delivered  to  the  plaintiffs  a  deed  poll,  or  bill  of  sate  of  the 


(a)  Uog.  Lib.  A.  1791.  fol.  306. 
L    L  2 


same 
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1792*         Mine  date,  whereby  he^  in  consideration  of  the  nid  sum  of  ££,000, 

w,/-^  assigned  the  said  ship  then  on  a  voyage  to  Jamaica  and  badiy  with 

HiaasaT        its  niast^  &€.  to  hold  to  the  plaintiffs  to  their  owti  use,  and  cote* 

Boumov.      Bt^Dted  that  he  had  full  authority  to  sell  the  premiaea,  aod  that  the 

same  should  remain  to  plaintiffs  free  from  all  former  imrgaiiis, 
sales,  and  incumbrances ;  Margetson  at  the  same  time  depoated 
with  plaintiffs  the  grand  bill  of  sale,  and  a  policy  of  insuraoce 
which  had  been  effected  on  the  ship  on  her  passage  to  and  from 
Jamaica,  and  the  plaintiffs  signed  a  memorandum  aii  writings 
acknowledging  the  receipt  thereof,  and  promising  to  return  the 
same  on  payment  of  the  promissory  notes.  The  ship  being  at  tbe 
time  of  the  sale  on  a  foreign  voyage,  no  actual  possession  could  bo 
given.  About  the  18tb  of  Juli/,  1788,  a  commission  of  bank- 
ruptcy issued  against  Margetson,  and  the  defendants  were  chosea 
assignees,  and  about  the  22d  of  November  the  ship  arriving  ia 
England,  the  plaintiffs  took  possession  by  sending  a  person  on 
board  her  for  that  purpose,  and  the  defendants  also  took  possessioa 
of  her  by  sending  a  person  on  board,  and  the  plaintiffs  and  de- 
fendants both  continued  to  hold  such  possession  till  the  ship  wai 
sold  as  after-mentioned. 

^  By  an  act  of  parliament  passed  in  the  £6^  year  of  die  rdgn  of 
his  present  majesty,  intituled*  **  An  act  for  the  further  increase  and 
encouragement  of  shipping  and  navigation**  it  is  (among  otbsr 
things)  enacted,  thai;  when  and  so  o^n  as  die  property  in  any  ship 
or  vessel  belongmg  to  any  of  his  majesty's  subjects,  shall  be  trun- 
ferred  to  any  other  or  others  of  his  majesty's  subjects,  in  whole  or 
in  part,  the  certificate  of  the  registry  of  such  ship  or  vessel  shM  hi 
truly  and  accurately  recited,  in  words  at  length,  im  the  billarsther 
instrument  of  sale  there^,  and  that  otherwise  such  trill  qfsak  $ksB 
be  utterly  null  and  voia  to  all  intents  and  purposes. 

In  the  bill  of  sale  or  assignment  of  the  ship  Commerce,  executed 
by  Margetson  the  bankrupt  to  die  plaintiffs,  there  was  no  redid 
y  the  reg^try  of  the  ship,  pursuant  to  the  directions  of  the  claofle 
in  the  act,  but  the  plaintiffs  conceivbg  that,  though  the  bill  of  sale 
was  informal,  yet  as  the  ship  and  her  papers  were  intended  to  be 
pledged  by  Margetson  to  them,  and  that  they  were  entitled  to  have 

t  573  J  the  sum  of  £%,QOO  paid  them,  or  to  have  a  valid  bill  of  sale  exe- 
cuted to  them,  applied  to  the  defendants  for  that  purpose,  buttk 
defendants  refused,  and  in  Hilary  Term  1789  commenced  sa 
action  of  trover  in  the  King's  Bench  against  the  plaintiffs,  for  the 
recovery  of  the  value  of  the  ship,  and  the  plaintiffs  having  pleaded 
the  general  issue,  the  cause  was  tried  by  a  special  jury,  at  the 
sittings  in  London  after  the  said  term,  when  a  verdict  was  fooad 
'  for  the  plaintiffs  (at  law)  subject  to  the  opinion  of  the  Court  upoa 

a  case  reserved. 

# 

*  See  a  fall  hUtory  of  this  act  of  parliament,  and  its  policy,  in  Mr.  BHtt^i 
*'  Hiittory  of  the  Law  of  Shippios  Aod  Navigation^**  c.  6.  |^.  410,  especstUj 
l^oni  p.  455.  *^ 

The 
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The  case  stood  for  argument  in  the  coorse  of  tliie  following         1799. 
Easier  Term,  when  it  appearing  that  both  parties  were  in  possession,  wvw 

of  the  ship,  the  Court  did  not  Uiink  iit  to  proceed  to  the  decision  of  <  HisjiBinr 
the  jquestion,  and  the  case  was  altered  by  the  rule  of  Court,  by  Wollmtow. 
stating  that  the  defendants  (at  law)  on  the  arrival  of  the  ship  took 
and  entered  into  possession  of  her ;  and,  by  a  subsequent  rule  of 
Court,  it  was  ordered  that  the  ship  should  be  sold,  and  the  money 
arising  from  the  sale  to  be  laid  out  in  the  names  of  Rolleston^  one 
of  the  plaintiffs  in  the  said  cause,  and  plaintiff /fift6erf,  and  the 
same  is  now  standing  in  their  names. 

The  case  was  afterwards,  in  Infinity  and  Michaelmas  Terms 
1789>  argued  in  the  Court  of  King's  Bench,*  when  the  Court  gave 
judgment  for  the  plaintiffs,  considering  the  bill  of  sale  as  null  and 
void,  by  reason  of  the  said  act  of  parliament. 

llie  present  bill  was  filed  in  Hilary  Term  1790,  by  the  plain- 
tiffs, who  had  been  defendants  at  law,  insisting  that,  although 
they  could  not  make  a  good  defence  at  law,  by  reason  of  the  act 
of  parliament,  they  had  in  equity  a  good  right  to  hold  tlie  ship  as 
a  security  for  the  money  made  payable  by  the  promissory  note, 
and  that  Margeison,  if  he  had  not  become  a  bankrupt,  would  in  ^ 
equity  have  been  bound  to  have  made  a  valid  assignment  of  the 
ship  to  them,  or  to  have  paid  the  money,  and  that  the  defendants 
as  his  assignees,  were  bound  to  do  what  the  bankrupt  must  have 
done.  The  bill  therefore  prayed  that  Rolleston  might  be  decreed 
to  join  with  the  plaintiff  Hibbert  in  the  transfer  of  the  money  pro- 
duced by  the  sale  of  the  ship  to  the  plaintiffs,  ^c. 

The  cause  was  heard  on  the  9th  of  December ^   1790,  M*bea        [  ^74  3 
Mr.  Mitford,  Mr.  Graham,    and  Mr.   Steel,    argued  for  the 
plaintiffs. 

It  is  admitted  by  the  answer,  tliat  it  was  agreed  between  the 
parties  that  this  ship  should  be  a  security.  It  did  not  rest  in 
agreement,  for  the  instruments  were  deposited  on  the  making  of 
the  bill  of  sale.  The  act  of  parliament  of  the  26th  Geo.  3.  if 
any  thing,  must  vary  this  from  the  common  case  of  an  engage- 
ment to  mortgage,  which  must  be  carried  into  execution.  There 
are  many  cases  where  this  Court  executes  agreements,  although 
the  instrument  made  use  of  is  invalid ;  and  where  the  instrument 
is  not  good  as  a  legal  mortgage  yet  it  shall  be  good  as  an  equitable 
lien. 

In  the  case  of  Bur^h  v.  Francis,  cited  1  P.  W.  279,  tliere  was 
a  defective  mortgage  m  fee  for  £500,  being  by  feoflinent  without 
lively,  the  estate  was  held  in  equity  to  be  specifically  bouud  by 
the  mortgage. 

So  in  (i)  Taylor  v,  Wheeler,  2  Vern.  564,  a  mortgage  was  made 

*  See  5  Term  Reports,  p.  406,  and  Reeva,  u.  s.  p.  490,  for  the  grgamcats 
used  at  the  bar,  and  by  the  Court  at  large, 
(t)  S.  C.  cited  t  Veni.  p.  610. 
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1792,         of  a  copyhold  estate  which  was  not  surrendered  in  tinie^  it  was 

\^s^  d^ecreed  that  the  mortgage^  though  void  at  law,  was  an  equitable 

HiBBBRT       lien  on  the  copyhold  estate^  and  was  aided  against  the  assignees  of 

RowwTos.     «  bankrupt.     ^    .  ^    .  ,      ^^ 

in  Dale  v.  Smtthwick,  2  Vem.  150^  it  was  a  warrant  of  attorney 
to  confess  judgment  in  ejectment.  The  security  was  defectife, 
but  held  a  good  agreement  in  equity. 

Upon  the  principle  that  the  assignees  stand  in  the  same  situatioo 
as  th^  bankrupt  himself^  the  plaintiff  would  be  entitled  to  the  de^ 
cree  of  this  Court  for  a  perfect  conveyance  of  the  ship,  if  it  re- 
mained in  specie ;  and  also  we  are  entitled  to  an  account  of  the 
produce  of  the  ship,  it  having  been  sold  tmder  the  rule  of  the 
Court  of  Kiug's  Bench. 

The  bill  of  sale  was  intended  to  convey  the  property.     If  it  had 
been  barely  deposited  that  would  have  been  sufficient.      Ku$sel  v. 
Russe/,  (ante,  vol.  i.  269.)    The  effect  of  the  act  done  must  be 
according  to  the  contract  of  the  parties. 
[  575  ]  Here  the  parties  had  it  in  their  power  to  do  the  act  effectually, 

but  did  it  improperly ;  but  it  was  done  for  a  valuable  consideration, 
and  there  was  no  malajides  in  the  transaction.  Therefore  it  comet 
within  the  common  rule  of  a  court  of  equity. 

It  may  be  argued,  that  here  is  a  reason,  for  a  court  of  equitj 
not  interfering,  arising  from  the  policy  of  die  statute,  which  de- 
clares the  bill  of  sale  to  be  void. 

But  in  the  statutes  of  Eliz,  restnunbg  leases  of  ecclesiastical 
persons,  leases,  other  than  such  as  the  statute  allows,  are  decreed 
to  be  void  to  all  intents  and  purposes,  yet  it  is  held  that  those 
words  shall  not  extend  beyond  the  particular  object  of  the  act, 
viz.  the  disherison  of  successors;  for  it  is  said,  3  Bac.  i\br. tit 
Leases,  that  that  act  Mill  not  enable  a  bishop  to  defeat  his  own 
act. 

We  admit  that  the  Court  of  King's  Bench  did  right  in  an  action 
of  trover,  for  they  must  have  determined  that  the  property  wis 
transferred,  but  a  court  of  equity  acts  va  personam,  ^nA  supplies 
defects  by  directing  the  legal  transfer. 

Where  contracts  are  entered  into,  as  bargain  and  sale  without 
enrolment,  the  Court  will  effect  the  contract. 

When  the  objects  of  the  act  are  considered  there  will  appear  to 
be  no  objection  arise  against  our  demand. 

If  a  ship  was  taken  in  execution  and  sold,  if  this  act  is  to  be 
construed  witli  such  strictness  as  the  Court  of  King's  Bench  sup- 
posed, it  would  much  embarrass  the  transfer  of  this  sort  of  pro- 
perty. If  a  ship  was  taken  in  execution,  and  sold  by  the  sheriflF, 
the  purchaser  must  come  here  for  the  execution  of  a  proper  bill 
of  sale. 

In  Robinson  v.  Bland,  Burr.  1077,  the  Court  held,  that  a  note 
given  for  nioney  lost  at  play  could  not  be  recovered  as  such^  but 
that  the  money  mighty  as  the  security  only  wiis  void. 

The 
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The  sole  (question  is,  ais  to  the  construction  of  this  act  in  this 
Court.  The  rule  here  is^  that  if  the  instrument  is  fair,  and  cannot 
operate  one  way^  but  can  another,  it  shall  be  taken  as  it  can 
operate.  Thus  a  feoffment  may  be  considered  as  a  covenant  to 
stand  seised :  a  lease  and  release  conveying  a  term  of  years,  held  to 
operate  as  a  proper  conveyance.  The  deposit  of  the  muniments 
here  amounted  to  a  contract  to  do  suiflicient  acts.  We  have  a  lien 
upon  the  documents,  and  are  entitled  to  the  same  relief  as  if  there 
had  been  no  recovery  in  the  action  of  trover. 

Mr.  Soliciior-Generaly  Mr.  Mansjieldy  and  ISlr.  Cox,  for  the 
defendants. — ^The  argument  from  the  statute  of  Elizabeth  is  an 
drgument  at  law.  The  conveyance  m  the  present  case  must  be 
taken  as  a  void  conveyance. 

Granting  that,  where  there  is  an  instrument  to  make  a  good 
conveyance,  a  court  of  equity  will  compel  a  party  who  is  com- 
petent to  do  so,  it  cannot  where  an  act  of  parliament  stands  in 
the  way. 

This  case  is  more  like  the  cases  in  the  annuity  acts  than  those 
put  by  the  counsel  for  the  plaintitfs. 

Where  there  is  a  void  grant  of  an  annuity,  it  never  has  been 
thought  that  there  was  any  remedy  in  this  Court,  though,  if  the 
whole  transaction  was  undone,  the  party  might  recover  back  the 
money.     Shove  v.  Webb,  1  T.  R.  732. 

Mr.  Mitford  in  reply. — Here  the  contract  is  established  inde- 
pendent of  the  bill  of  sale;  the  case  of  Taylor  v.  Wheeler,  de- 
cides that  the  imperfect  execution  of  the  contract  will  not  invalidate 
the  equity  arising  from  an  agreement. 

Lord  Chancellor  (at  the  hearing)  expressed  great  doubts,  as  to 
the  Construction  of  the  act,  and  ordered  the  cause  to  stand  over ; 
and  on  thfe  24th  of  May,  1 792,  ordered  the  bill  to  stand 

Dismissed  without  costs  (a). 


1792. 


(a)  In  consequence  of  the  doubts  ex* 
pressed  in  the  argument  of  the  present 
case,  whether  parol  contracts  might 
not  be  entered  into,  which  would  in 
fhi^  Court  enectnally  bind  the  pro- 
perly; a  declaratory  clause  (sect.  14.) 
was  inserted  into  the  S4  Geo.  3.  e,  6S« 
to  remove  such  doabts,  6  Ves.  743. 
746,    3  Meriv.  S3t2,  3iS. 

Lord  Eldon,  who  was  counsel  lii  tliis 
cause,  has  stated,  (11  Ves.  625)  that 
though  it  was  not  decided  in  public, 
Lord  Thurlow  gave  his  reasons  to  the 
counsel  on  both  sides;  and  the ^roViml 
of  the  judgment  which  distinguished  the 
case  from  those  to  which  it  lia.d.  beeO 
compared  upon  the  statute  oi  Frauds, 
ind  the  bargain  and  sale  without  in- 


rolmcnt,  was,  that  the  policy  of  that 
act  of  parliamcut  was  to  make  the  in- 
strument so  defective,  raid  to  all  in- 
tents and  purposes ;  and  the  object  of 
that  policy  could  not  be  obtained  if 
such  a  thing  as  an  editable  title  to  the 
ship  could  subsist :  as  parties  might 
rest  upon  their  equitable  title,  without 
desiring  the  U'gal  title. 

It  has  accordingly  been  repeatedly 
stated  at  law,  and  determmed  in 
equity,  that  there  cdw  be  no  equitable 
title  to  a  ship.  If  the  forms  required, 
are  not  complied  with,  there  can  be 
no  equitable  relief,  either  on  thd 
linrQund  of  mistake  or  accident,  against 
the  imperative  words  of  tht>Me  arts. 
Camden  v.  Anderson,    5  T.  K.  709. 


UlBBEBT 
V, 
ROLLB^TOV. 
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1792. 


IllBBERT 

v. 

ROLLKITON. 


Mou  ▼.  Chamaek,  t  East,  399.  Curtii 
V.  Perry,  6  Vej«.  739.  SpeUt  v.  Leek- 
mere^  13  Ve».  588.  Ex  yurte  Ko/lop, 
15  Ves.  60.  Kx  parte  Houghton,  17 
Ves.  251.  Thompson  V,  Leake,  1  Mad. 
39.  Thompson  v.  Smith,  ib.  395. 
BrewsliT  v.  Clarke,  2  Meriv.  75. 
Dixon  V.  Ewart,  3  Meriv.  32t.  It  is 
clear  tliat  the  transfer  contemplated 
by  the  legislature,  is  soch  as  proceeds 
r  from  the  contract  of  the  parties,  not 
that  which  arises  by  operation  of  law, 
or  the  act  of  God,  as  the  transfer  from 
a  testator  to  his  executors,  to  assi^ 
oees  in  bankruptcy,  to  administrators 
or  next  of  kin,  6  Ves.  746.  13  Ves. 
253.  15  Ves.  68.  17  Ves.  251.  And 
it  has  been  settled,  that  the  bill  of 
sale  passes  the  absolute  property  in  a 
ship  at  sea,  subject  only  to  be  devested 
in  case  that  direction  in  the  act  which 
requires  the  indorsement  on  the  certi- 
ficate, to  be  made  within  ten  days  after  "* 
her  return,  has  not  been  complied 
with,  Dixon  v.  Ewart,  cit.  sup. 

Whether  a  Court  of  equity  will  re- 
lieve where  ti^e  compliance  with  the 


forms  of  the'  act  htm  been  prevented 
by  the  fraud  of  the  party  assignedi 
has  been  a  qnettion  which  has  caused 
considerable  doubt.  It  wns  very 
elaborately  argued  before  Lord  EUm, 
assisted  by  Sir  IV,  Grants  iu  Mettaer^, 
Gillespie,  11  Ves.  691.  in  which  the 
Court  went  as  far  as  to  direct  an  isnie 
to  ascertain  whether  the  plaintiff  had 
been  wrongfully  prevented  from  com- 
pleting the  assignment:  bnt  a  com- 
promise taking  place,  no  jodgment 
was  ultimately  given.  The  case  is 
however  extremely  yalnable  for  the 
very  able  arguments  and  observations 
which  it  contains.  It  appenra  howevei 
that  the  opinion  of  Sir  ff.  Graai,  is 
against  such  equitable  interference, 
as  on  two  subsequent  occasions,  both  or 
them  cases  of  fraud,  he  refosed  ta 
grant  it,  Newnham  v.  Grares,  23d  ApriL 
1808.  and  Barker  y,  CkapmoMy  3d 
Marchy  1812.  1  Mad.  Rep.  399,  n. 

The  cases  at  law  npon  these  aet^ 
are  collected  and  arranged  in  a  very 
very  valuable  note  to  them  in  Mr, 
EtHUU^B  collection* 


[*77] 

8th|and  9th  Feb. 

1791. 
24th  May,  1792. 

Parol  evidence 
not  admissible  to 
raine  an  equity, 
that  a  pension 
granted  by  the 
Crown  to  the  de- 
fendant, was  in 
trust  for  the 
plaintiff  against 
the  oath  of  the 
defendant  in  his 
answer. 


Lady  Margaret  Foroyce  t.  Willis  and  Others^ 

his  Assignees. 

'T^HIS  bill  prayed  that  the  defendant  Willis  might  be  declared 
-*-  to  be  a  trustee  of  the  pension  of  .£150  in  the  bill  mentioned, 
for  the  plaintiff,  and  that  he  might  be  directed  to  execute  a  de- 
claration of  trust  thereof  accordingly ;  and  likew  ise  a  power  of 
attorney  to  authorise  the  plaintiff  to  receive  the  arrears  and  growing 
payments  thereof|  and  to  dpliyer  up  the  grant  or  warrant  of  the 
said  pension. 

For  this  purpose,  the  bill  stated  that,  iu  the  beginning  of  the 
year  1782  application  was  made  to  government  for  a  grant  of  a 
pension  for  the  plaintiff,  and  that  government  agreed  to  grant  her 
a  pension  of  £150  per  annum\  but  that  the  plaintiff  being  at  that 
time  a  married  woman,  and  living  separate  from  her  husband,  it 
was  necessary  the  grant  should  be  to  some  person  in  trust  for  her: 
that  Richard  Atkinson  deceased,  had  the  management  of  all  the 
plaintiff's  money  concerns,  and  proposed  that  Richard  Willis 
(father  of  the  defendant  James  Willis)  should  be  such  trustee;  but 
he  being  of  an  advanced  age,  it  was  afterwards  proposed  that  the 
name  of  the  defendant  James  Willis  should  be  inserted  in  the 
grant,  as  grantee  thereof)  and  that  his  name  was  so  inserted.     The 
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then  set  forth  a  warrant  for  a  pension  o{£\50,  dated  19th  I79S« 

rchf  1782,  to  James  fViilis.    And  the  bill  further  stated  that  ^^vw 

1  grant  was  delivered  by  the  officers  of  the  treasury  to  Richard  FoaDtct 
imon^  in  whose  custody  it  continued  till  the  time  of  his  death,  Vxij,ik 
was  never  delivered,  or  even  shewn  to  the  defendant  ^{//is : 

at  the  time  the  said  pension  was  so  granted  for  the  |;)enefit  of 
plaintiff,  similar  pensions  of  £150 per  annum  were  granted  to 
1  of  the  plaintiffs  sisters,  I^dy  Ann  Lindsey  and  Lady  Eli^ 
eth  Lindsey;  and  that  her  said  two  sisters  being  then  unmarried, 
pensions  were  granted  to  them  in  their  own  names;  that 
hard  Atkinson  died  in  1786 ;  and  that  upon  his  death  the  grant 
the  pension  was  found  by  Richard  Mure^  Esq.  one  of  his  exe- 
)rs,  among  the  papers  of  said  Richard  Atkinson,  intermixed 
1  other  papers  relative  to  the  money  concerns  of  the  plaintiff: 
:  after  the  death  oi  Atkinson,  the  defendant  Willis  was  requested 
iieet  Robert  Mure  and  the  plaintiff,  at  the  plaintiff's  house,  to  [  jf^S  ] 
le  the  proper  mode  of  receiving  the  arrears  and  growing  pay«P 
its  of  the  pension ;  when  the  grant  beihg  produced  by  the  said 
hert  Mure,  the  defendant  Willis  surreptitiously  took  the  war<^ 
ts,  and  refused  to  redeliver  the  same,  alledging  (though  he 
w  the  same  to  be  untrue)  that  probably  the  warrant  was  in- 
Jed  for  himself,  as  Mr.  Atkinson  was  his  great  friend;  and  the 
endant  left  the  house,  and  took  with  him  the  warrant :  that  the 
endant  Willis  afterwards  declined  insisting  on  the  grant  being 
his  own  benefit,  but  pretended,  if  he  was  a  trustee  for  any  per- 
,  it  was  for  Atkinson,  though  Robert  Mure,  the  executor  of 
kinson,  disclaimed  the  same,  and  declared  that  the  plaintiff  alone 
)  entitled  to  it :  that  no  application  had  been  made  by  Willi$ 
such  pension,  nor  had  he  ever  received  any  payments  on  account 
reof ;  that  a  meeting  was  proposed  between  the  plaintiff,  the 
endant  Willis,  and  other  persons  acquainted  with  the  transac- 
is,  which  Willis  at  first  promised  to  attend,  but  which  he  after- 
rds  declined :  that  a  commission  of  bankrupt  was  issued  against 

defendant  ^FtV/t;,  3d  of  November,  1788,  and  the  other  de- 
dants  were  chosen  assignees :  the  plaintiff  therefore  charged 
t  the  defendant  Willis*^  name  was  used  only  as  a  trustee  for 
;  and,  among  other  things,  she  charged,  that  Atkinson  kept 
account  of  the  fortune  to  which  the  plaintiff  was  entitled,  and 
t  an  account  thereof  was  found  among  his  papers  after  his 
:ease ;  and  that  the  article  '^  pensions  ^300"  mentioned  in  the 
)er  in  the  schedule  to  the  bill,  alluded  to  the  aforesaid  pension 
£150,  together  with  another  pension  of  £150  granted  to  the 
intiff  on  certain  revenues  in  Scotland,  and  which  makes  up  the 
n  of  £300 ;  and  is  a  proof  that  the^grant  pf  the  said  pension  was 
ended  by  JR.  Atkinson  for  the  plaintiff. 

Fhe  defendant  Willis,  by  his  answer  said,  that  he  could  not  set 
th  why  his  ■  name  was  made  use  of  in  the  grant;  save  that  he 
lieved^  frotp  the  aetfod  and  conversation  of  Atkinson,  that  his, 


(7ft  Caub^  A«otii0  jAHb  DittskAihsl^ 

47d&*         tire  deitetidant*8  name,  was  inserted  in  said  grant  for  his  own  b^ne^ 
v^v^i"  fit)  and  not  in  trust  for  the  plaintiff;  and  that  about  twelve  tnonihi 

F»aiivci       nfter  the  date  of  the  grant,  Atkinso^i  gave  the  ^me  to  tfal6  ^Itefendant, 
WiLMft  ^^^  ^^'^  there  was  something  for  him,  and  desired  hltli  ib  )go  to  the 

treastiry  and  receive  the  same,  or  u^ed  words  to  that  effect ;  that 
[  ^79  ]  he  thel^upoti  Oast  his  eye  over  the  grant,  and  thanked  Atkinson  for 
It,  he  having  promised  the  defendant  to  tlse  his  interest  with  admi- 
nistration to  procure  something  for  him ;  and  the  defendant  did 
therefbre  think  that  the  grant  had  been  obtained  by  Atkinson  for 
the  defendant's  owii  benefit;  and  the  defendant  wa&  coiifirmed io 
rtMt  belief,  as  Atkinson  had  not,  either  before  or  since  tiie  said 
grant,  obtained  any  pension  or  emolument  for  the  defendant :  that 
upon  his  receiving  the  grant  he  went  to  the  treasury,  where  he  was 
informed  the  grunt  had  not  been  registered^  and  therefore  the  pen- 
sion could  not  be  paid ;  that  he  thereupon  waited  on  Atkinson,  ^ho 
desired  the  defendant  would  give  him  back  the  grant,  and  he  would 
get  it  registered,  and  that  he  never  afterwards  received  back  the 
grant  from  Atkinson.  He  said  the  first  time  he  heard  of  2iaid  grant 
was  from  Atkinson,  as  aforesaid ;  and  that  Atkinson  n^ver  did,  to 
the  best  of  his  recollection  or  belief,  give  him  any  intimation  that 
his  name  was  used  in  the  grant  as  a  trustee  for  any  person,  or 
require  the  deftodatit  to  execute  an j  letter  of  attorney,  to  enable 
any  other  persoti  to  receive  the  same.  He  admitted  that  similar 
pensions  had  been  granted  to  the  plaintiffs  sisters  in  their  ohh 
names,  and  that  the  gratit  was  found  by  Mute  among  Atkinsons 
papers.  He  admitted  the  meeting  at  plaintifrs  hoase,  but  said  it 
was  for  the  purpose  of  having  on  explanation  relative  to  plaintiffs 
elaim  of  the  pension ;  that  Mure  produced  the  warrant,  and  that 
defendant  claimed  it  as  his  owti;  and  after  some  conversation,  took 
away  the  warrant,  which  he  stated  to  be  in  the  bands  of  the  co- 
defendants,  his  assignees,  having  been  delivered  to  them,  among 
other  papers,  at  his  examination  before  the  commissioners.  He 
admitted  having  declined  being  preseiYt  at  the  second  meeting 
because  the  particulaf  friends  of  the  plaintiff  were  to  be  present. 
He  said  that  he  never  w»b  mformed  by  Atkinson  that  his  name 
Was  used  in  tlie  said  grant  in  trtist  for  the  plaintiff,  or  any  thing  of 
that  kind. 

The  asisignees,  by  their  answer,  claimed  the  bettiefit  of  the  grauf 
on  behalf  of  themselv^  and  the  Other  creditors. 

The  plaintiff  having,  after  filing  the  bilT,  discovei'ed  the  paper 
mentioned  in  the  schedtile,  an  order  was  obtained  for  amending  the 
bill;  and  it  was  aceordhigly  amended,  by  addihg  that  fact:  and  a 

ioint  answer  was  put  in^  by  all  the  defendatits,  denying  their  know- 
^^o^  whether  Atkinson  kept  atij  account  of  the  |[>laintiff'8  fortune, 
or  whether  such  paper  was  found  among  Atkinson* t  papers ;  or 
whether  the  words  ^*  pensiotis  £3(Xf*  did  or  did  not  include  the 
pension  of  £  V50 ;  but  defendant  IVillis  Again  denied  his  belief  that 
the  said  paMtontfas  grantetl  t6  bim  in  ttlMt  fbr  the  ptaihtiff :  and 

the 
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die  defendants  insisted,  that  the  said  words  ''  pensions  £SOCf  in  1793* 

eaid  paper,  was  not  any  proof  that  Atkimon  intended  the  grant  of  wv^ 

the  pension  for  the  benefit  of  the  plaintiff.  Fordycb 


VfxVULU 


The  cause  was  heard  the  8th  and  9lh  days  of  February,  1 791* 

Mr.  So/icitor-General  (for  the  plaintiffs)  stated  tlie  facts  as 
stated  in  the  bill,  and  the  prayer. — That  the  application  to  the 
Crown  was  for  the  extension  of  its  bounty  to  this  family ;  that  two 
pensions  had  been  granted,  one  on  the  Scotch,  the  other  on  the 
£nglish  establishment;  that  the  grant  on  the  Scotch  establishment, 
was  in  the  name  of  Mr.  Montgomery^  who  had  never  disputed  its 
being  in  trust  for  the  plaintiff ;  that  the  pension  on  the  English 
establishment  was  granted  to  fViilis,  and  that  it  would  be  most 
clearly  made  out  in  evidence,  that  this  was  also  intended  to  be  in 
(rust  for  the  plaintiff,  and  that  PVillis  in  his  answer  had  spoken 
with  little  regard  to  truth.  That  the  instrument  was  always  kept 
in  the  hands  of  Atkinson,  who  had  in  writing  (t.  e.  by  the  schedule) 
declared  the  trust  thereof.  Mr.  Solicitor  then  offered  to  re^d 
evidence. 

Mr.  Llo^/d,  for  the  defendant,  opposed  the  reading  parol  evi- 
dence as  inadmissible* 

Mr.  Mansfield  and  Mr.  Campbell  maintained  the  admissibility 
of  the  evidence,  as  not  tending  to  shew  the  meaning  of  the  deed 
to  be  other  than  appeared  on  the  face  of  it,  but  purporting  only 
to  raise  a  trust ;  and  that  with  respect  to  personal  estate  there  was 
uo  objection  to  a  tnist  being  raised  by  parol,  the  statute  of  Frauds 
applying  only  to  land.     Nabb  v.  Nabb,  10  Mod.  404. 

Mr.  Lloyd  maintained  his  objection  against  reading  the  evi- 
dence, as  being  contrary  to  the  written  instrument,  which  purports 
to  be  a  grant  to  Willis  without  any  terms.  Evidence  can  only  be 
read  in  cases  of  resulting  trusts,  or  trusts  arising  by  implication  of  [  ^81  ] 
lazp^  where  the  party  has  paid  the  consideration.  Here  it  appears^ 
by  the  answer,  that  the  grant  was  delivered  by  Atkinson  to  the 
defendant  fVillisy  and  was  never  io  the  possession  of  the  plaiotilBf ; 
and  that  Atldusou  never  mentioned  his  intention  that  it  was  for 
any  other  person  than  IVillis  himself,  and  parol  evidence  will 
never  be  admitted  against  the  positive  oath  of  the  party.  This  is  a 
case  where  the  King  was  imposed  upon,  if  one  person  was  de- 
xslared,  and  another  person  intended  to  have  the  pension :  parol 
.evidence  cannot  be  read  in  such  a  case. 

Lord  Chancellor. — ^This  proceeds  upon  a  trust  arising  from  the 
intention  of  the  donor^  but  where  there  is  no  declaration  of  suck 

donor's 
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1792.  donor's  intention ;  and  the  question  is,  whether  parol  evidence  cm 

be  read  to  prove  the  intention  of  the  donor. 

Mr.  Solicitor-General. — ^There  are  two  very  diflPerent  questions. 
The  first,  whether  this  evidence  can  be  read  against  fVtllis :  the 
second,  whether  he  can  object  the  intention  of  another  as  the  in- 
tention of  the  donor.  With  respect  to  the  first,  the  statute  of 
Frauds  applies  only  to  lands,  tenements,  and  hereditaments,  and 
extends  only  to  deeds  or  wills.  If  it  required  an  act  of  parliameat 
to  exclude  raising  trusts  by  parol  as  to  lands,  it  must  have  been 
such  trusts  raisable  by  parol  as  to  personal  estate.  With  respect 
to  the  intention  of  the  donor,  he  having  disposed  of  his  whole  in- 
terest by  the  gift,  it  is  difficult  to  say  that  the  donee  shall  object  to 
reading  evidence  to  shew  the  intention  of  the  donor,  who  has  no 
longer  any  interest  left. 

Mr.  Solicitor-General  tlien  stated  the  evidence  to  be  a  deposition 
of  John  Robinson^  Esq.  (late  secretary  of  the  treasury)  that  in  the 
beginning  of  1782  applications  were  made  to  government  for 
^warrants  for  pensions  to  the  plaintiff  and  her  sistefs  ;  and  the  wit* 
ness,  as  secretary,  received  directions  for  such  warrants;  but  it 
being  suggested  by  Atkinson,  that  questions  might  arise  touching 
the  plaintiff's  pension,  she  being  then  under  coverture  of  Alexander 
£  4188  3  Fordyce,  Esq.  it  was  requested  that  the  warrants  for  plaintiff's 
pensions  should  be  made  out  in  the  name  of  trustees ;  and  Lord 
Iforth  having  consented  thereto,  the  warrants  were  accordingly 
made  out  in  the  names  of  Willis  and  Montgomery,  for  the  benefit 
\)f  the  plaintiff,  Mr.  Atkinson  having  brought  those  names  to  the 
treasury,  as  the  persons  wished  to  be  the  trustees ;  and  diat  the 
deponent  always  understood  that  the  pensions  so  granted  were  not 
intended  either  for  Willis  or  Montgomery,  but  for  the  plaintiff. 

Lady  Ann  Lindsay  (sister  to  the  pfaintiff)  by  her  deposition 
corroborated  this  evidence ;  and  stated  conversations  with  Atkinson 
on  the  subject  of  the  pensions;  and  that  Mr.  Atkinson  proposed 
that  the  defendant's  name  should  be  made  use  of  in  the  grant  of 
the  pension  on  the  English  establishment ;  and  that  Atkinson  after- 
wards told  the  plaintiff  (in  deponent's  presence)  that  Mr.  Montgo* 
merjfs  name  stood  in  the  grant  of  her  pension  on  the  Scotch  esta- 
blishment, and  the  name  of  Mr.  Willis  in  the  grant  of  the  pension 
on  the  English  establishment.     She  further  proved  that  Atkinson 
paid  the  plaintiff  the  pension  till  his  death ;  and  that  upon  her 
applying  to  him  about  a  year  before  his  death,  for  the  last  half 
year  of  her  pension,  Atkinson  told  her,  she  should  be  paid  the 
next  day,  but  that  he  had  been  careless  enough  never  to  have 
received  her  pension  on  the  English  establishment  in  the  name  of 
Willis  from  the  treasury,  but  he  would  forthwith  receive  the  arrears 
of  the  pension,  which  the  deponent  believed  he  never  did. 

This  witness,  and  Mr.  Mure,  proved  the  exhibit  to  be  the 

hand- 
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haod- writing  of  J ikinson;  and   Lady  Jnn  spoke  to  the  article  of         179^^ 
''  pensions  .€300*'  as  part  of  plaintiff's  annual  income,  being  the  wv^ 

two  pensions  of  £150  each,  on  the  Scotch  and  English  establish-       Fordic« 

Lord  Balcarras  (the  plaintiff's  brother)  deposed  also  to  jtt kin- 
son's  proposing  WiUis  as  a  trustee^  and  to  a  conversation  with 
fViltis  after  the  death  of  Atkinson ;  in  which  WiUis  said,  that  if 
the  witness  would  bring  together  the  parties  concerned  in  granting 
to  him  the  pension,  said  to  be  for  the  plaintiff^  he  would  meet 
them,  and  if  he  was  convinced  that  the  pension  was  intended  for 
the  plaintiff,  and  not  for  him,  he  would  give  up  his  pretensions. 

Mure  also  spoke  to  his  producing  the  paper  found  among  Atkiu"  [  683  ] 
son's  at  the  meeting  at  the  plaintiffs,  and  then  he  laid  the  same  upon 
the  table,  before  all  the  parties ;  that  in  the  course  of  the  conver- 
sation the  defendant  took  up  the  paper  and  carried  it  away  with 
him,  but  denied  that  he  delivered  the  paper  to  the  deponent,;  or 
tb^t  be  (the  deponent).obtained  the  same  as  executor  of  Atkinson. 

Mr.  Mansfield  and  Mr.  Campbell  argued,  from  the  conduct  of 
the  defendant  Willis^  that  it  i^mounted  to  ao  admission  of  the 
trust:  that  a  parol  declaration  of  the  defendant  Willis  would  b» 
admissible,  and  this  was  equally  strong,  and  if  any  parol  e^ence 
was  admissible,  all  was  so. 

Lord  Chancellor  said  it  struck  him  as  a  difficult  diing  what  to 
do  upon  circumstantial  evidence  in  a  case  of  this  kind,  that  the 
aukwardness  of  the  case  arose  from  employing  a  man  whom 
nobody  knew,  without  taking  any  declaration  of  trust  from  him> 
and  without  calling  for  payment  for  so  long  a  time. 

The  cause  came  oo  again  the  next  day. 

Mr.  Uoyd  for  the  defendants. — ^Though  this  cause  b  of  noi^ 
great  importance,  in  point  of  value,  it  is  of  great  consequence  to 
have  this  matter  settled  in  point  of  precedent.  I  have  therefore 
made  all  the  enquiry  I  could,  but  it  is  surprising  how  little  is  to  be 
found  concerning  it.  It  is  not  clear  either  way  whether  parol 
evidence  can  be  admitted.  The  question  is,  whether  the  parol 
evidence  of  third  persons,  declaring  the  intention  of  the  parties,  at 
the  time  the  pension  was  granted,  can  be  admitted  in  a  case  where 
the  grant  is  unambiguous,  where  there  is  no  fraud  or  surprise,  and 
where  the  deed  as  absolutely  vests  the  hiterest  in  the  grantor  as  ia 
a  feoffment.  There  is  no  case,  before  the  statute  of  Frauds,  where 
the  deed  was  complete,  that  notice  could  have  been  averred  con* 
trary  to  the  feoffment  or  assurance,  4  Bac.  Abr,  342.  692 ;  where 
the  use  was  expressed  in  the  deed  no  other  use  could  be  averred  ; 
but  where  there  was  no  use  there  the  averment  was  admitted. 
Here  the  grant  to  the  defendant  Willis  is  as  complete  as  a  convey- 
ance under  the  statute  of  Uses  where  an  use  is  declared. 

Lorci 


M4  Casbs  Arquid  Ann  Dbtirmi? 


1  TQd*.  Lord  Chanedlor. — ^The  common  doctrine  is^  that  an  use  miglit 

^«^v^  be  averred,  subaeouent  to  tbe  statute  of  Uses,  Lord  Aftgletea  v. 

FoRDYCB       Jiiham,  PigoltV  Recoveries,  552.     2  Salk.  676. 


WiLUt. 


Mr.  Lloyd. — There  is  a  great  difference  between  the  use  being 
averred  to  have  resulted  to  the  party  himself,  and  a  trust  raised  for 
third  persons ;  thiS'  is  an  endeavour  to  raise  a  trust  for  third  persons. 
A  resulting  trust  can  only  arise  by  operation  of  law,  £  Alk.  150. 
It  results  jf  not  disposed  of.  It  may  be  prevented  from  resulting 
by  parol  declaraiion ;  but  that  b  different  from  raising  a  trust  for 
third  persons.  In  BeUoiis  v.  Compton,  2  Vem.  294,  there  being 
an  express*  use  it  barred  the  resulting  trust.  Parol  evidence 
can  never  be  admitted  where  the  deed  is  clear.  Chene^n 
ease,  5  Bap.  68,  is  of  a  ktent  ambiguity,  the  two  sons  being  of 
tbe  same  name.  The  statute  of  Frauds  has  not  made  any  difference 
as  to  the  admissibility  of  evidence  in  these  caaes^  Tbe  case  of 
homfidd  v^  Siomhamf  2  Str.  1261,.  shews  that  the  Court  will  not 
admit  parol  evidence  to  explain  a  will  of  personalty.  And  the 
ilame  was  helil  in  the  case  of  Brown  v^  Semm,  Forr.  240,  and 
ttie^  Earl  of  Ifkhiquin  v.  Qifmnf  4  Born.  Ecdi.  Law,  122  (Jb). 
l^caanot  find^a  case  where  thf  Ceuit  bas  raised  a  trust  in  such  a 
case,  or  v^re  tbe  Court  has  said,  that  upon  a^  coitf  plete  instrument 
they  will  admit  parol  evidence  to  explain^  the  intention.  In  Kirk 
▼.  Webby  Pre.  Ch.  84,  in  the  argument  of  the  counsel  for  the 
defendant  it  is  9m4,  ^  it  nrast  be  considered  how  it  was  before  tiie 
statute  of -Frauds',  and  how  it  would  be  since:  befone  the- statute  it 
wasnevei*  beld'ta  be.  a  trust,  unless  there  was*  a  declaration  in  the 
deed*  to  that  purpose':  and  much  less  can  it/ be  so  since  tbe  statute; 
for,  by  the  statute,  thene  can  be  no  trust>  unless  it' be  declared  in 
writing,  (which  is  not  in  this  case)'  and  'if  it  be  a  resulting  trust,  it 
is  made  so  by  parol  proof,  contrary  to  the  deed,  which  is  directly 
(Contrary  to  the  shrttite,  and  would  mtroduce  all  the  mischief  that 
it  is  intended  to'  prevent.*'  It  \iriH  be  difficult  to  distinguish  this 
case  in  point  of  mischief  from  that  of  tbe  executor.'  That  is,  that 
^  a  man  makes  a  will,  and  appoints  an  executor,  and  does  not 
dispose  of  the  residue,  the  executor  shall  take  it:  and  no  parol 
evidence  shall' be  read  to  oust  him  of  his  legal  ri^ht,  though  he  may 
produce  evidence  against  the  next  of  kin  in  support  of  his  legal 
right.  Lady  Osborne  v.  Fillan,  2  Eq.  Cas.  Ab.  410i  Broxn  v. 
Selwyriy  Forr.  240,  where  the  parol  evidence  was  refused  against 
J[  685  3       *c  executor's  legal  right.    In  BeUamy  t.  Btirrow,  Forr.  97,  it 

was  not  pretended  that,  if  the  patent  had  been  perfect^  parol  evi- 
dence could  have  been  read  to  raise  a  trust,  it  has  been  lately 
determined  in  the  Common  Pleas,  that  a  tmsf  cannot  be  raised  in 
such  an  office.  Suppose  A.  v^as  to  transfer  stock  to  J3.  without 
any  trust  declared,  and  the  creditor  of  ^.  ^vas  to  file  a  bill  agahist 

(X()  S«eals«  TiNfiey  v«TMfyV5Atlup.>a. 

Ji.  and 


jB,  and  jB.  lo  sweatr  (here  was  no  trust,  B.  could  not  he  turned  bi/[  1792* 

parol  evid^fu:e  into  a  trustee.    Suppose  a  father  purchased  a  per-  ^^^^^ 

flonal  annuity  for  a  son.  who  was.  emancipated^  could  he  be  admitted  Fordyc* 

to  prove,  by  parol,  that  it  was  for  another  son ;  though,  if  he  paid  Witut, 
the  money  for  it,  it  might  raise  a  trust  for  himself? 

Lord  Chancellor. — la  there  any  case,  where  the  purchase  was 
made  for  a  stranger^  of  its  being  turned  into  a  trust  ? 

Mr.  Lloyd. — ^The  admission  of  parol  evidence  is  as  dangerous 
now  with  respect  to  personal  as  real  estate : 

But  even  supposing  it  admissible,  the  acts  of  the  parties  here 
are  too  slight  to  raise  a  trust.  The  Court  has  always  said  that  for 
that  purpose  the  evidence  qiust  be  cl^ar  and  indisputable. 

Robinson  says  applications  were  made  on  behalf  of  the  plainr 
liff  and  Lady  ^/i/t  Lindsay,  but  does  not  say  by  whom;  but  that 
Atkinson  proposed  the  warrant  should  be  made  out  tp  persons  as 
trustees,  to  the  best  of  his  knowledge.  Nothing  can  be  so  uncer* 
tain  as  this:  it  is  fK>m  mere  recollection  since  the  year  1782i 
That  is  really  the  only  evidence  that  i^  material,  for  Lady  ^inn 
only  says,  the  plaintiff  drew  on  Atkinson,  and  was  paid  by  him ; 
but  she  might  draw  on  him  for  sums  to  the  same  amount  on  other 
accounts.  Afkinspn  seems  n^ver  to  have  settled  with  WHli^whe- 
ther  he  should  or  should  not  be  a  trustee  ;  and,  iu.  fact^  k^pt  the 
king's  bounty  in  his  own  power.  Lord  Batcarras  was  only  in- 
formed of  the  facts  as  sworn  to  by  Atkinson.  He  does^  not  say 
Willis  declared  he  was  a  trustee,  hut  only  that,  if  be  was  satisfied 
it  was  so  intended,  he  would  withdraw  his  pretensions*  Mure 
says  he  produced  thq  papejrs :  Nothing  is  to  be  drawn  from  bit 
evidence ;  but  i^  she^s  that,  in  his  idea,  there  was  a  dispute  as  tQ 
the  right  to  the  warrant ;  and  that  Willis  took  ijt  up  before  themallf 
claiming  it  as.his  property.  Atkinspn  lived  till  1785 :  nothing  waf  [  586  } 
done  in  that  time  on  the  trust.  Willis  swears  Atkinson  gave  the 
warrant  to  him,  ^&. soaietiting  for  hifuself  and  that  it  was  returned 
to  Atkinspn  only,  for  the  piU(^Qse  of  being  registered,  and  remained 
with  him  till  his  death.  It  is  hardly  probable,  had  the  intention 
been  as  the  plaintiff  copteKuis,  tliat  Atkinson  would  have  left  it  so 
long  in  uncertainty,  and  never  have  informed  Willis  that  he  was  a 
trustee ;  it  is  impossible  th^t,  if  be  meant  him  to  be  so,  he  should 
Iiuve  never  made  any  declaration  to  that  effect  before  \i;itn66se6« 

Mr.  Solicitor-General  in  repIy^-r-Mr.  Lloyd  has  confounded 
two  things  that  are  perfectly  distinct.  Whether  parol  evidence 
can  be  admitted  to  contradict  a  deed,  is  one  thing.  Whetlier  it  can 
be  admitted  to  raise  a  trust  where  the  deed  is* not  contradicted,  iy 
anotiier.  The  question  hece  is,  whether  circun^stancea  alight  not 
exist  to  convert  the  legal  estate  of  A.  B.  to  a  trusi  for  the  benefit 

of 
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1792.  ^f  C.  D.     If  one  gives  a  legacy  to  J.  there  is  not  a  doubt  tliat  it 

wv^  migh't  be  shewn  to  be  in  trust  for  B, ;  there  is  no  doubt  that  parol 

FoK^Yca        evidence  might  be  admitted  of  a  conversation  to  shew  it  was  so 

.T'...         intended.     I  admit  this  sort  of  case  has  been  determined  on  the 

ground  of  fraud. 

Put  the  case,  that  tiie  application  was  made  expressly  for  Ladj 
Margaret,  and  agri^ed  to  on  the  part  of  the  Crown,  that  it  was 
supposed  to  be  the  best  way  to  grant  it  to  Willis,  and  therefore  it 
was  granted  to  him.  If  parol  evidence  could  not  be  admitted, 
suppose  Lady  MargareC^  circumstances  changed,  she  could  not 
give  it  up,  but  Wuiis  might  insist  upon  it  against  the  Crown; 
surely  it  would  be  competent  to  the  Crown  to  shew  tliere  was  no 
communication  with  Wiliis,  and  that  he  was  meant  merely  to  be  t 
trustee ;  yet  this  must  be,  and  could  only  be  by  parol  evidence. 

If  one  make  a  conveyance  in  favour  of  a  sou,  but  does  not  de- 
liver it,  but  gives  it  to  a  third  person  to  keep  till  the  son  does  t 
certain  act  for  his  younger  brother,  the  delivery  not  being  com- 
plete, would  it  not  be  competent  to  the  father  to  shew  for  what 
purpose  it  was  put  into  the  hands  of  a  third  person  ? 

r  387  1  ^^^  Chancellor. — If  he  delivers  it  to  a  third  persoi^  except  as 

an  escrow,  the  deed  is  complete. 

Mr.  Solicitor^General. — ^The  case  of  Bellamy  v.  Burrows  never 
could  have  been  determmed  but  upon  the  idea  that  a  trust  might  be 
raised  by  parol. 

Lord  Chancellor, — I  have  been  so  accustomed  to  consider  uses  as 
averrabkf  that  I  should  have  thought  it  might  be  raised  by  parol. 
Perhaps,  when  looked  into,  the  cases  may  relate  to  feofiinent,  not 
to  conveyances  by  bargain  and  sale,  or  lease  and  release.  Suppose, 
before  the  statute  of  Frauds,  a  conveyance  had  been  to  ^.  and  his 
heirs,  to  the  use  of  ji,  and  his  heirs,  you  might  have  proved  a  trust 
^  as  well  as  before  the  statute  of  Uses.     If  you  could  have  proved 

the  use  before  the  statute  a  trust  might  be  averred  since.  But  no 
use  ever  could  be  averred  asainst  an  express  declaration  of  trust. 
If  it  is  a  general  maxim,  that  with  respect  to  personalty,  the  case 
is  the  same  now  as  before  the  statute,  Uie  use  must  be  averrable. 

Mr.  Soliciior-GeneraL — ^In  Dyer  v.  Dyer  (a),  in  the  Exchequer, 
a  purchase  was  made  by  the  father,  in  the  name  of  the  son ;  it  was 
held  that  prim&  facie,  it  was  an  advancement ;  but  the  father  might, 
by  parol,  at  the  time,  declare  the  son  a  trustee. 

Lord  C/iaucellor, — Here  is  no  presumption  of  a  trust.  If  any 
trust  is  declared  it  must  arise  ex  contractu.  Suppose  the  declara- 
tion of  the  Crown  clearly  expressed,  it  is  purely  a  grant  of  bounty, 

(n)  Since  reported,  t  Cox,  9S. 

upon 
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Upon  motives  of  honour ;  the  question  is,  whether  parol  evidence 
can  be  received  in  such  a  case. 

Mr.  Solicitor-General, — jitkimon  must  be  presumed  to  have 
paid  the  pension  as  the  agent  of  the  Crown. 

l0ord  Chancellor. — ^The  evidence  goes  to  prove,  that  he  paid  tlie 
pension  qua  pension,  but  it  was  never  registered.  I  have  great 
doubts  whether  you  can  go  to  the  treasury  and  get  it  out  of  the 
servants  there,  in  conversation,  for  whom  the  royal  bounty  was 
intended.  It  will  be  extraordinary  to  gather  it  from  them.  No 
account  is  given  why  the  interest  was  not  put  an  end  to.  In  1785 
there  might  have  been  an  application  to  the  crown.  As  to  the 
king*s  liaving  any  bounty  towards  Willis,  if  I  was  to  indulge  con- 
jecture, I  cannot  so  readily  conceive  it,  as  that  it  was  towards  a 
Lady  of  a  great  family  who  was  in  want  of  it ;  I  will  not  abso- 
lutely dismiss  the  bill  now. 

But  his  Lordship,  by  order  £4th  May,  1792>  dismissed  the  bill 
without  costs  (a). 


(a)  It  is  remarkable  bow  little  is  to 
be  met  with  in  the  books  upon  this 
subject.  It  is  clear  that  the  7th  sec- 
tion of  the  statute  of  Frauds  only  ex- 
tends  to  declarations  of  trusts  of  land, 
which  requires,  not  tliat  they  shall  be 
created,  but  that  they  shall  be  mani- 
fested and  proved  by  writing,  Forster 
V.  Hale,  3  Ves.  696.  Randall  v.  Mor- 
f:an,  12  Ves.  74.  Declarations  of  trust 
of  personal  property  are  therefore  in 
the  same  situation  as  all  declarations 


of  trust  were  before  the  statute.  The 
Editor  has  however  not  been  able  t6 
find  an  instance  of  a  declaration  of 
trust  of  personal  property,  evidenced 
only  by  parol,  having  been  carried  inr 
to  execution.  The  case  of  Nah  v.  Sah, 
10  Mod.  404,  which  is  usually  cited 
for  the  proposition,  (Sand,  on  Uses, 
251 .  Roberts  on  Frauds,  94.)  is  merely 
a  dictum  of  Lord  Macclesfield,  the  tnist 
having  been  established  on  the  admis- 
sion in  the  answer. 
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Attorney-General  v.  Nash  (a). 


Lincoln'8-Imi 
Hall,  15th,  I7th 

Jon.  1791. 
f  4th  May,  179«. 
d^ATHERINE  NASH,  being  possessed  of  very  considerable  Testatrix  gave 
^^  personal,  but  not  seised  of  any  real  estate,  made  her  will,  the  residue  of 
12thof  Jt/we,  1783,  and  after  giving  legacies  to  several  persons  estete7to  trustees 
therein  named,  gave  "  all  the  rest  and  residue  of  her  real  and  per-  to  "  cause  to  be 
sonal  estate,  of  what  nature,  kind,  or  sort  soever,"  to  tliree  of  the  erected  and 
relators,  and  to  the  defendants,  and  a  person  since  deceased,  their  hou;w*toTle  an?" 
heirs,  ^'c.  upon  the  following  trust,  viz.  *^  upon  trust,  that  they  the  propriated  for 

said  trustees,  their  heirs  or  assigns,  or  the  major  part  of  them,  ^^^  use  of  a 

school-house, 

(a)  Reg.  Ub.  A.  1791.  fol.  568.  U«lt1e7 to  Jn'" 

chase  land  tor 
that  purpose ;''  the  trustees  purchased  land  with  tlieir  own  money,  which  they  offered  to 
give  the  charity.   To  a  bill,  praying  that  the  charity  might  be  carried  uito  effect,  a  demurrer 
that  the  charitable  legacies  were  void,  allowed. 

Vol.  III.  M  M  should, 
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179£.         should;  as  soon  as  conveniently  might  be  after  her  decease,  cause 
y^^^^         to  be  erected  and  built,  within  that  part  of  the  parish  of  St.  Peter 
Atturw BY-      as  is  within  the  borough  of  Droitnich  and  county  of  fVorcestery  a 
Gkneral      'dwelling-bouse  or  tenement^  of  such  size  or  dimensions  as  they  her 
Nash  ^^^^  trustees  sbould  see  proper  and  expedient/  and  that  the  same, 

when  erected  and  built,  should  be  by  them  the  said  trustees  appro- 
priated for  the  use  of  a  school-house,  for  the  purpose  of  educating, 
cloathing,  and  maintaining  such  a  number  of  poor  boys  and  girls, 
parishioners  within  the  said  parish,  as  her  said  trustees  and  their 
heirs  should  see  proper^  and  find  the  interest,  produce,  and  profits 
of  her  said  real  and  personal  estates  and  effects  sufficient  to  sup- 
port and  maintain,  according  to  the  true  intent  and  meaning  of  her 
will  ;**  and  gave  several  directions  for  the  goveniment  of  the  said 
school,  and  then  went  on  thus :  **  and  she  did  thereby  direct  and 
impower  her  said  trustees,  out  of  her  real  and  personal  estate,  to 
purchase  such  spot  of  ground  within  the  said  parish  of  St.  Peter, 
as  they  should  see  proper,  for  ^he  purpose  of  erecting  the  said 
hoase  or  school  upon,"  and  appointed  die  said  plaintiffs  and  de- 
fendants executors. 
[  58^  ]  Treadway  Nash^  the  brother  of  the  testatrix,  after  her  decease, 

got  possession  of  her  will,  and  also  of  the  property,  and  prevailed 
with  the  other  defendants  to  renounce  the  probate  of  the  will, 
which  occasioned  a  contest  in  the  Spiritual  Court,  where,  after  a 
decree  in  favour  of  the  will,  probate  thereof  was  granted  to  the 
relators,  who  being  advised  that  so  much  of  the  will  as  directed 
the  purchase  of  a  spot  of  ground  for  the  purpose  of  erecting  the 
school,  was  void  by  the  Mortmain  Act;  but  that  if  a  spot  of 
ground,  of  the  description  in  the  testator's  will,  could  be  procured 
by  other  means  than  purchase  out  of  the  estate  of  ^  the  testatrix, 
they  might  erect  a  school  thereon,  purchased,  with  their  onm 
money,  a  proper  spot  of  ground,  wbich  they  had  conveyed  to  them, 
and  which  by  the  present  bill,  they  offered  to  give  and  appropriate 
to  the  charity. 

I'he  bill  therefore  prayed  an  account  of  die  testatrix's  property, 
and  that  the  charity  might  be  carried  into  effect. 

To  so  much  of  the  bill  as  prayed  that  the  charity  m%ht  be 
carried  into  execution,  the  defendant  TreadwayNash  demurred, 
and  shewed  for  cause  of  demurrer,  that  the  charitable  l^acies 
were  void  in  law. 

Tbe  cause  was  heard  at  Lincoln's- Inn  Hall  the  15th  and  17th 
of  January,  1791. 

Mr.  Solicitor-General,  "MLv.  Mitford,  and  Mr.  Cox,  in  support 
of  the  demurrer. — ^The  general  scheme  of  the  will  is,  that  money 
is  to  be  raised  out  of  the  real  and  personal  estate,  to  purchase 
ground,  and  to  build  the  house :  which  is  contrary  to  the  Mort- 
main Act.  In  Faughan  v.  Farrer,  2  Ves.  182,  Lord  Hard- 
ti^icke  went  a  great  way  to  support  the  charity;  but,  even  upon  his 

own 
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own  principlei^  he  could  not  have  tndlntained  the  present  case.         1792* 
He  there  held,  that  there  was  no  direction  to  lay  out  any  part  ^^^^ 

of  the  money  in  purchasing  land^  for  that  erect  as  much  imports      Attornet- 
foundation  as  building,  and  that  if  any  person  would  give  a  piece  ^^ 

of  land,  they  might  build  upon  it.     In  Gastril  v.  Baker,  cited  in  Naih. 

that  case,  there  was  no  direction  to  buy  land,  the  words  were, 
*'  in  order  to,  and  towards  erecting  a  school;*'  and  Jjord Hard- 
wicke  thought  the  trustees  might  hire  a  house.  But  in  this  case 
the  trustees  are  directed  to  buy  land  upon  which  the  school  is  to 
be  built.  Indeed  if  they  had  been  directed  by  the  will  to  hire  a  [  590  ] 
house,  it  would  have  been  the  same  thing  as  if  the  testatrix  bad 
given  a  leasehold  estate,  which  would  undoubtedly  be  bad.  The 
Attomey^General  v.  Bowlesy  3  Atk.  806,  comes  somewhat  nearer 
the  present  case,  as  there  was  something  like  a  direction  to  pur- 
chase laud:  the  question  was,  whether  the  bequest  was  void? 
and  it  was  held  to  be  so,  as  the  money  was  directed  to  be  laid  out 
upon  real  securities.  Personal  estate  to  be  laid  out  in  land  is  no 
more  to  be  given  by  the  statute  than  land  itself.  Here  the  tes- 
tatrix has  been  incautious  enough  to  direct  her  trustees  to  lay  the 
money  out  in  the  purchase  of  lands,  and  it  is  impossible  her  want  ^ 

of  caution  can  be  nmde  good  by  the  caution  of  the  trustees,  in 
obtaining  land  by  other  means.  Lord  Hardtsncke,  in  the  cases 
already  cited,  has,  it  is  true,  said,  that  if  any  body  would  give 
land,  or  there  was  land  already  in  mortmain  in  the  parish,  that  the 
trustees  might  build  upon  it.  In  Attorney-General  v.  Tyndall(a), 
(ante,  vol.  i.  p.  444.  n.  Amb.  614.  Higmnore  on  Mortmain,  100). 
JLord  Northington,  with  these  authorities  before  him,  and  upon 
great  consideration,  for  the  case  came  before  him  upon  an  appeal 
from  the  Rolls,  was  of  a  different  opinion.  He  thought  that  a 
direction  to  purchase  land,  not  to  build  on  land  that  came  by 
•ther  means,  that  supposing  Bowles's  case  to  be  right,  still  that,  in 
that  case,  the  testatrix  meant  the  ground  to  be  purchased  with  her 
money ;  that  to  make  her  go  a  begging  for  land  was  not  within 
their  intention.  This  is  an  authority  that  goes  the  whole  length 
of  the  present  case.  In  The  Attorney-General  v.  Hutchinson, 
(ante^  vol.  i.  p.  444,  note,  and  reported  by  Mr.  Ambler,  751,  by 
the  name  of  Attorney-General  v.  Hyde),  though  there  was  a 
piece  of  ground  already  in  mortmain  in  the  parish,  the  testatrix 
not  having  pointed  to  it.  Lord  Bathurst  held  the  devise  void. 
tVaere  the  devise  is  not  good  at  the  testator's  death,  it  cannot  be 
made  so  by  any  thing  which  arises  c^ter.  This  was  held  in  ffVrf- 
more  v.  tVoodrqffe,  (Amb.  636.)  w^here  the  devise  was  declared 
void,,  because  the  Corporation  for  QaeenAnne^s  bounty  are  bound 
by  their  rules  to  lay  out  the  money  in  land,  though  the  crown  has 
power  to  make  new  rules,  it  was  held,  that  it  must  be  re^ulited 
by  the  rules  in  being  at  the  testator's  decease.     InPelham  s^An^ 

(a)  Since  reported  from  his  Lordshp'ii  MSS.  2  Eden,  ^7, 
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derson  (a),  (ante,  vol.  i.  p.  444.  note^)  a  bequesC  to  baiM  and  ereet 
an  hospital  was  held  void.  Lord  Camden  thought  ic  impossible 
to  separate  the  one  part  irom  the  other.  It  is  true,  where  diere 
is  an  option  to  the  trustees  to  lay  the  money  out  in  land^  or  in 
such  a  way  that  it  may  continue  personal,  the  Court  has  carried 
it  into  execution  in  the  way  that  was  legal ;  this  is  the  ground 
upon  Y;hich  Soresbyv.Hollings,  (Highmore,  74.)  was  determined. 
In  The  Attormy-Gemral  v.  Gouldiftgy  (ante,  vol.  ii.  p.  4£8.)  the 
ift  of  the  eight  freehold  houses  to  the  charitable  use  being  void, 
r.  Justice  ^i///er  thought  the  gift  of  the  personal  fund  that  was 
annexed  to  the  houses  was  void  also.  In  Foy  v.  Fay  (b).  Rolls, 
iBt  February,  1785,  which  was  a  gift  of  .£1,000,  toward  the  erec- 
tion, ^c.  of  an  hospital  for  the  county  of  Gloucester,  Lord  Kenyan 
directed  an  enquiry,  whetlier  there  was  any  hospital  in  the  county 
to  which  it  might  be  applied ;  and  in  The  Attorney-General  v. 
The  Bishop  of  Oxford,  (ante,  vol.  i.  p.  444.  note,)  he  declared  he 
could  not  vary  the  use,  by  ordering  a  repair  where  the  testator 
ordered  a  building,  for  he  said,  the  intention  must  be  implicitly 
followed,  or  nothing  could  be  done. 

Mr.  Attorney-General,  Mr,  Mansfield,  and  Mr.  Stratford,  m 
support  of  the  charity. — The  first  question  is,  whether,  notwidi- 
standing  the  bill  states  land  to  be  ready  for  the  purpose  of  building 
the  school,  the  gift  is  void :  and  with  respect  to  this,  we  may  ob- 
serve, that  wherever  the  direction  is  only  to  erect  ami  build,  with- 
out any  necessity  to  purchase  land,  it  may  be  so  done  as  not  to  be 
within  the  statute.  None  of  the  cases  before  the  Ck>urt  have  beea 
upon  the  subject  of  amelioration  only  of  land  already  procured, 
but  where  land  must  necessarily  be  purchased;  where  that  is  not 
the  case,  the  statute  does  not  apply.  Therefore  in  Harris  v. 
Barnes,  Amb.  651.  money  left  to  be  laid  out  in  repairing  a 
chapel,  was  held  not  to  be  within  the  act ;  the  note  of  that  case 
gives  the  true  sense  of  the  Statute  of  Mortmain,  that  it  was  to 
prevent  the  increase  of  lands,  S^c,  whereas,  where  the  object  of  the 
gift  is  only  the  amelioration  of  land  already  in  mortmain,  not  an 
acre  more  gets  into  mortmain  than  was  so  before.  Accord- 
ing to  the  cases  of  Vaughan  v.  Farrer,  and  The  Attorney-General 
V.  Bowles,  the  charity  in  the  present  case  may  be  supported  wilb> 
out  infringing  upon  the  statute.  In  the  former  of  those  cases, 
Lord  Hardwicke  tliought,  that  if  any  body  would  give  land,  thev 
might  build  upon  it;  so  here,  if  a  house  could  be  obtained, it 
would  be  unnecessary  to  build  one  ;  if  land  could  be  obtained,  an 
house  might  be  built ;  but  in  this  case,  tlie  building  of  an  house  is 
unnecessary,  for  though  the  meaning  of  erecting  an  hospital,  is,  tliat 
the.  patients  may  be  together,  and  if  there  is  no  house,  the  general 


(d)  Reported  from  Lord  Northing' 
ion'i  MSS.  2  Eden,  2%. 


(6)  1  Cox,  163. 
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intention  cannot  be  executed,  it  is  not  so  of  a  school,  the  educa^ 
tion  of  children  does  not  induce  the  same  necessity,  it  may  be  car- 
ried into  execution  without  a  room  being  appropriated  to  it.  The 
present  case  is  said  to  be  within  the  case  of  Tf^e  Attorney-General 
V.  Tyudallf  that  it  is  a  direction  to  purchase  land«  It  is  said  in  that 
case,  that  a  direction  to  build,  is  a  direction  to  purchase,  and  that 
the  Court  would  have  directed  the  trustees  (except  for  the  statute) 
to  lay  out  money  in  laud,  upon  which  to  build :  then  it  can  make 
uo  distinction  whether  the  testator  directs  the  building  of  an  house, 
which  cannot  be  done  without  land,  or  he  directs  land  to  be  pur- 
chased. In  The  Attorney-General  v.  Lndy  Downing^  Amb.  555, 
Mr.  Attorney-General  York  took  notice  of  the  distinction  between 
The  Attorney-General  v.  Tyndall,  and  The  Attorney- General  v. 
Howies,  and  the  Lord  Chancellor  agreed  to  the  distinction,  and 
said,  in  The  Attorney-General  v.  Tyndall,  the  intention  was  to 

{mrchase  land ;  but  in  the  present  case,  in  directing  a  purchase  of 
and,  she  only  meant,  in  case  it  should  be  necessary ;  she  did  not 
mean  to  preclude  her  trustees  from  accepting  a  donation  of  land, 
which  would  increase  her  fund.  If  the  cases  before  Lord  Hard- 
wkke  are  right,  those  before  Lord  Northington  must  be  wrong,  as 
la  this  point.  In  the  case  oi  Grimmet  v.  Grimmet,  Amb.  210, 
money  to  be  laid  out  in  the  funds,  till  it  could  be  laid  out  in  land 
to  the  fiatisfaction  of  the  trustees,  was  held  not  within  the  statute, 
because  it  might  remain  for  ever  in  the  funds.  In  the  case  before 
Ij^nd  Bathurst  (Attorney-General  y.Hyde,  Amb,  751,)  his  Lord- 
ship thought  that  the  case  before  Lord  Northington  had  over-ruled 
that  before  Lord  Hardwicke,  and  he  seems  to  think,  that  the  tes- 
tator must  have  some  particular  piece  of  land  in  mortmain,  in  his 
contemplation,  and  in  fact  it  turned  out  in  that  case,  that  there 
was  no  land.  In  Pelham  v.  Anderson,  it  was  not  made  part  of 
the  case  that  there  was  any  land.  The  Attorney-General  v. 
GoAlding  is  very  distinguishable ;  the  very  import  there  was,  to 
bring  the  people  together,  the  principal  intention  could  not  take 
place  without  a  breach  of  the  statute  of  Mortmain,  and  therefore 
that  which  was  consequential  only,  could  not  take  place.  As  to 
applying  it  cy  pres,  the  cases  stand  as  they  did,  untouched  by  the 
statute  of  Mortmain,  as  in  the  case  where  the  gift  was  to  such 
Lying-in-hospital  as  the  testator  should  appoint,  (IV lute  v.  White, 
ante,  vol.  i.  p.  12.)  and  the  testator  made  no  appointment,  the 
Court  applied  the  bequest ;  so  in  the  case  of  superstitious  uses ;  it 
was  to  be  applied  to  a  charitable  use. 

Mr.  Solicitor-General  in  reply. — The  question  is,  whether  the 
intention  in  this  case  can  be  legally  carried  into  execution ;  iu 
order  to  discover  this,  it  will  be  necessary  to  make  some  observa- 
tions on  tlic  cases :  the  principle  to  be  drawn  from  tliciu  is,  that 
in  evciy  case  upon  a  will,  where  there  is  a  direction  to  endow  a 
school  or  hospital,  and  uo  laud  already  iu  morttuain  is  pointed  out, 
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^792.  on  which  the  building  is  to  be^  it  is  void,  although  the  erection  of 

^^*v«^  the  school  or  hospital,  be  the  principal  thing  in  the  intention  of 

AxTORNBT-  the  testator;  and  the  cases  are  uniform,  where  there  is  a  direction 
GsMBRAL  ^  purchase,  that  the  gift  is  void.  Infbyv.  JFcy,  Micb.  1785, 
Vaih.  the  proposition  is  laid  down^  that  where  the  gift  is  for  erecting  and 
endowing  a  school  or  hospital,  there  the  Court  implies,  that  a 
jpurchaae  is  to  be  made;  in  that  case  the  testator  gave  <£  1,000 
towards  die  erection  and  endowment  of  an  hospital  in  the  county 
of  Gloucester ;  it  was  not  the  sole  fund,  but  in  aid  of  a  subscription 
for  tliat  purpose;  and  Lord  Kenyon  (then  Master  of  the  Rolls) 
referred  it  to  the  Master,  to  enquire' whether  there  was  an  hospital: 
the  next  clause  io  the  will  was,  ''  I  give  £800  for  the  purpose  of 
erecting  and  endowing  a  school/'  On  these  two  clauses  the  de- 
terminations were  different;  the  former  was  referred  to  the  Master, 
because  the  testator  pointed  to  the  hospital  which  was  then  erect- 
ing; but  as  to  the  latter,  his  Honour  declared  it  void,  and  said  be 
should  have  declared  the  other  void  also,  if  there  had  not  been  an 
hospital  existing.  The  principle  is  this,  that  though  Lord  Hard' 
wicke  in  FaugKan  v.  Farrer,  following  the  case  of  Gastril  v.  Baker, 
said,  if  any  one  would  give  land  the  charity  should  bo  supported, 
yet  he  never  meant  to  say,  that  a  gift  to  erect  and  endow  simply 
was  not  void :  the  distinction  is,  that  where  the  situation  is  pointed 
out,  and  is  already  in  mortmain,  the  gift  is  good;  vrfaere  it  is  not 
•o,  it  is  bad.  Then  the  question  is,  whether,  here,  the  testatrix 
has  pointed  to  any  land  already  in  mortmain.  The  intention  of 
the  statute  was  to  prevent  improvident  disherisons,  as  well  as  to 
prevent  more  land  from  coming  into  mortmain.  If  the  direction 
£  594  ]  ^>8  to  hire  land  for  the  school,  it  would  be  equally  void.  But  in 
the  present  case,  there  is  an  express  direction  to  buy  land ;  even 
without  mentioning  it,  the  Court  must  imply  it,  for  otherwise  the 
executors  might  wait  to  all  eternity  for  a  person  to  give  land.  To 
say  that  a  testator  means  the  execution  of  the  charity  shoulcf  be 
kept  expectant,  till  somebody  will  give  land  for  the  purpose  n 
impossible.  If  such  a  thing  can  be  supposed,  it  must  be  a  gift 
within  some  reasonable  time :  but  here  no  such  thmg  is  pointed 
out.  The  case  of  The  Attorney-General  v.  Hutchinson,  is  said  to 
be  a  stronger  case  than  Attorney-General  v.  Bowles,  because  there 
was  a  piece  of  land,  but  where  the  testator  does  not  point  the  land 
out,  he  is  not  presumed  to  mean  it.  It  did  not  occur  to  any  body 
there  to  argue,  that  the  having  a  school  was  the  principal  inten- 
tion, and  that  it  could  be  carried  into  execution  without  a  school- 
house.  Would  the  testatrix  have  given  the  chari^  unless  the 
purchase  and  building  were  to  take  place  i  An  intention  cannot 
be  implied,  that  she  meant  it  to  be  built  on  land  to  be  given 
by  another,  or  that  the  executors  were  at  liberty  to  adopt  any  piece 
of  land  so  given.  Where  a  man  gives  a  charity,  he  means  it  to 
be  erected  at  his  death,  or  soon  after,  not  to  wait  an  indefinite 
length  of  time  for  a  gift  of  land.     The  Attomey^Ceneral  t.  The 
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Bishop  of  Oxford  lays  it  down  that  you  must  execute  the  testator's 
whole  intention  implicitly;  IjotAKenyon  in  that  case  would  not 
execute  the  intention  Cif  pre$.  If  the  testator  were  to  say,  I  give 
^1,000  to  be  laid  out  m  a  building  according  to  an  estimate, 
which  amounted  to  £2^000,  that  would  exclude  the  possibility  of 
laying  any  part  of  the  money  out  in  land>  but  if  be  does  not  so 
point  it  out,  as  to  exclude  the  idea  of  purchase,  it  must  be  im- 
plied. But  here  the  intentio.i:  is  pointed  out,  for  in  the  last 
clause,  she  empowers  and  dirltts  the  executors  to  purchase  land, 
and  it  is  the  same  thing,  whether  the  direction  is  in  the  first,  or 
in  the  last  clause.  What  has  happened  in  the  Downing  cause, 
shews  that  there  is  in  this  couutry,  a  manner  of  making  lands 
inalienable  for  ever,  and  so  there  would  be  as  to  money,  if  it  was 
not  to  be  laid  out  at  some  determinable  time. 
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Ijord  Chancellor  had,  during  the  hearing,  thrown  out  doubts, 
whether,  supposing  a  certain  sum  given  for  tlie  purchase,  and 
another  for  the  endowment,  the  former  being  void,  would  makd 
the  latter  so  likewise.  At  the  close  of  the  argument,  he  threw 
out  some  general  ideas  on  the  subject,  to  the  following  effect:    . 

Whether  the  testatrix  gave  land,  or  money  to  be  laid  out  id 

I)urcbase  of  land,  either  would  be  positively  within  the  rules  of 
aw,  and  consequently  void :  but  money  given  to  improve  charity 
landSf  (/)  is  not  a  laying  out  in  lands  or  devising  lands.     In  tbe 
case  of  the  legacy  of  ;^  1,000  (Foy  v.  Foy)  there  was  no  applica- 
tion to  land,  but  in  the  case  before  Ijotd  Bathurst  he  thought  it 
must  be  the  intention  of  the  testatrix  that  the  land  should  flow 
from  her  as  well  as  the  other  parts  of  the  charity.     But  it  does 
not  strike  me  that  this  is  a  neceisary  implication.     On  the  terms 
of  the  will,  I  think  she  did  not  know  the  statute,  and  that  she 
intended  part  of  the  fund,  if  necessary,  to  be  laid  out  in  land. 
But  she  meant  principally  the  charity  to  be  executed.     She  di- 
rected therefore   the  purchase  in   order  to   give  it  scope :    but 
surely  it  would  not  defeat  her  intention,  if  tlie  land  came  aliunde. 
But  Lord  Bathurst  thought  it  equally  her  intent  to  give  the  land, 
from  a  vain-glorious  motive.     But  if  it  is  to  be  so  construed  by 
the  spirit  of  tlie  law,  we  shall  go  but  a  little  way  if  we  do  not 
save  them  by  a  distinction,  that  where  the  principal  intent  is   to 
effectuate   the   charity,    that  intent  will  be  satisfied  by  the  land 
coming  aliunde.     I  cannot  conceive  that  it  would  disappoint  her 
intention  if  the  whole  land  came  aliunde.     The  question  is,  whe- 
ther authority  given  to  the  executors  to  lay  out  the  money  in  land, 
will  bring  it  within  the  statute.     If  land  were  given,   I  think  it 
clear   the   executors   could   not   keep  back   one  shilling  of  the 
bequest  from  the  maintenance  of  the  charity. 
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His  Lordship,  by  order  24th  May,  1792,  allowed  the  demur- 
rer (a). 


(a)  The  earlier  cases  Vavghan  v. 
Farrer,  2  Ve».  182.  Castril  v.  Baker , 
cit.  ib.  and  The  Attorney-General  v. 
Bowles,  i  Vet,  5^f.  3  Atk.  806.  had 
determined  that  money  might  be  i|iid 
ont  upon  land,  though  it  was  not  al- 
ready iu  mortmain.  The  constmction 
put  by  Lord  Uardwicke,  upon  the 
word  erect  bcin^,  that  it  did  not  ncces- 
sarily  imply  to  hnild,  much  le^s  a  pur- 
chase of  ground  for  building  :  that  it 
miglit  mean  merely  eridowmait  or/tmn- 
dation^  This  doctrine  was  not,  as  i^ 
has  been  shewn  in  the  arsrument,  af- 
fected by  Lord  Northington's  deter- 
mination in  The  Attorney-General  v. 
Tyndall,  1  Eden,  207.  Amb.  ^14.  that 
having  been  expressly  founded  on  the 
intention  of  tlie  testatrix,  which  would 
have  been  defeated,  if  any  one  else 
bad  been  pcmiitled  to  give  the  land. 
The  doctrine  was  first  altered  by  Lord 
Northingtonf  iu  tlic  case  of  PeUuimy, 
Anderson,  2  Eden,  296.  which  has 
since  been  followed  by  the  present  and 
many  other  cases,  by  which  it  is  estab- 
lished that  yrimh  facie  tlie  testator 
must  be  taken  to  mean  by  that  word, 
that  land  shall  be  bought,  6  Ves.  191. 


and  unless  he  distinctly  points  to  mhp 
land  already  in  mortmain,  the  Coiut 
will  understand  him  to  me2m,  that  ao 
interest  in  land  is  to  be  purchased,  and 
the  gift  18  not  good,  9  Vet.  544.  At- 
tomey-Gencral  v.  HutckinMon,  Amb. 
151 .  and  cit.  ante,  vol.  i.  444.  n.  Foy 
V.  Foy,  ciL  ib.  8.  C.  1  Cox,  163.  At' 
tomey-General  v.  Bishop  of  Cketter, 
ante,  vol.  i.  444.  Brodie  ▼.  Dnke  ^ 
ChandoBf  cit.  ib.  Attorney-General  r» 
Bhthop  of  Oxford,  cit.  ib.  Blam^ori 
V.  Thackerelly  post,  toI.  iv.  394.  S.  C. 
2  Ves.  jun.  ?S8.  Corbtfn  v.  FrtBtk, 
4  Ves.  418.  Chapman  v.  Broum,  6  Ves. 
404.  Attorney-General  v.  Parmna,  8 
Ves.  186.  Attorney-General  ▼.  Doxies, 
9 Ves. 5:^5.  Attorney-Generals^  Mw- 
by,  1  Meriv.  327.  bat  a  diiection  ^o 
establish  a  school,  has  been  considered 
Talld,  Attomfy-General  v.  H'HUams, 
post,  vol.  IT.  526.  And  where  vnder  a 
bequest  to  erect  a  school,  the  testator 
had  expressly  directed  that  lands 
should  not  be  purchased,  expressing 
an  expectation  that  lands  w^onld  be 
given,  the  bequest  was  determined  to 
be  valid,  Uenshaw  ▼•  Atkinson,  3  Mad^ 
Kep.  306. 


S.  C. 
2  Dick,  759. 

Lincoln's-Inn 
Hall,  12th  March, 

1791. 
24tliAfay,1792. 

Tenant  in  tail 
makes  a  mort- 
gage, with  cove- 
■ant  for  further 
aasurance,  and 
becomes  l>ank- 
rnpt,  his  assigns 
are  bound  by  the 
covenant. 

[596] 


Pye  v.  Da  13  buz  and  Another  (a). 

THHE  bill  stated,  that  Benjamin  Nankevilf,  being  seised  in  tail 
"**  of  lands  and  tenements  in  CorriztaU,  but  representing  himself 
to  be  seised  in  fee,  borrowed  ^'800  of  the  plaintiff,  on  the  security 
thereof,  and  by  indentures  of  mortgage  of  21st  and  22d  JJecem- 
ber,  17B0,  conveyed  the  premises  to  the  plaintiff  in  fee,  subject 
to  a  proviso  for  redemption,  on  payment  of  ;68€)0  and  interest, 
and  Nankevill  covenanted  with  the  plaintiff  for  title,  atid  J'or  fur- 
iher  assurance.  In  June  1789,  a  commission  of  bankrupt  issued 
against  Nanhevill,  and  a  bai^ain  and  sale  (afterwards  duly  en- 
rolled), of  his  real  estate,  and  an  assignment  of  her  personal  es- 
tate, was  made  by  the  commissioners,  to  the  defendants,  who  were 
chosen  assignees.  'I'he  bill  further  stated,  that  the  whole  of  the 
principal,  and  a  great  arrcar  of  interest  remained  due,  besides  a 
furthei  sum  of  ^t^OO  advanced  to  the  said  Benjamin  fiankevili,  on 


(a)  Keg.  Lib.  B.  1791.  ful.  369 
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bond,  and  that  the  plaintiff  had  discovered  since  the  bankruptcy,  1799. 

that  the  said  Benjamin  Nankevill  was  (under  ihe  will  of  his  fatlier),  w^^w 

only  tenant  in  tail  of  the  mortgaged  premises,  but  that  the^ee  ^yb 

nmvle  is  vested,  by  virtue  of  the  bargain  and  sate  enrolled,  in  the  daubuz 
deJendatUs.  The  plaintiff,  therefore,  by  the  bill  insisted,  that  as 
be  was  entitled  by  virtue  of  the  covenants,  to  have  called  upon 
Nankevill 9  if  he  had  not  become  a  bankrupt,  to  have  suffered  a  r^ 
covery  of  the  premises  for  making  a  further  assurance  thereof  to 
him,  that  the  assignees  standing  in  his  place,  were  bound  so  to  do; 
and  therefore  the  bill  prayed  an  accoiuit,  and  that  the  defendants 
might  be  decreed  to  pay  what  should  appear  to  be  due,  or  be 
foreclosed. 

Tlie  defendants,  by  their  answer,  admitted  the  facts,  but  submitted 
to  the  Court  what  interest  Benjaminy  (being  tenant  in  tail  only) 
conveyed  to  tlie  plaintiff  by  the  mortgage  deeds,  and  in  whom  thp 
fee-simple  was  now  vested,  or  whether  the  plaintiff'  would  have 
been  entitled  to  have  culled  upon  Nankevi//,  (had  he  not  become 
bankrupt)  to  suffer  a  recovery  and  make  assurance,  and  whetlier 
llie  plaintiff  was  entitled  to  a  conveyance  from  them  as  assignees ; 
and  further  submitted  to  act  as  the  Court  should  direct. 

Mr.  Solicitor-General  and  Mr.  Steel,  for  tlie  plaintiff,  argued — . 
ihat  the  assignees  were  bound  to  do  all  acts  that  the  bankrupt 
himself,  had  he  continued  solvent,  would  have  been  bound  to  du, 
Taylor  v.  If  heeler^  2Vem.  504.  They  take  the  estate  affected  hy 
every  equity  with  which  it  was  affected  in  the  haixis  of  the  bank- 
rupt, and  the  plaintiff  is  entitled  to  come  against  the  assignees  for 
every  remedy  he  could  have  against  the  bankrupt ;  and  therefore 
the  fee  having  l>ecome  absolute  in  them,  they  were  bound  in  the 
same  way  he  would  have  been  had  he  suffered  a  recovery  which  [  597  ] 
would  have  let  in  the  incumbrance.  Edwards  v.  Applebee  (ante, 
YoL  ii.  p.  652.  n.)  is  a  case  in  point  with  the  present. 

Mr.  Mitjbrd  and  Mr.  Stanley,  for  the  defendants.— When  the 
mortgagor  is  only  tenant  in  tail,  the  act  done  by  him  does  not  bind 
his  assignees.  The  act  21  Jac.  I.  c.  19*  §  12.  vesting  the  fee  sim- 
ple in  (he  a;ssignec9  by  the  bargain  and  sale,  is  not  for  the  purpose 
of  giving  the  incumbrancer  a  better  title,  but  merely  for  the  benelit 
vf  the  creditors ;  it  was  so  determined  in  Beck  v.  WeWt,  1  VVils. 
276.  and  that  the  bankrupt  could  only  convey  for  his  life,  and  he 
being  dead,  in  that  case,  the  mortgage  was  at  an  end.  I'he 
mortgagee  can  only  be  entitled  to  what  he  could  take  from  the 
bankrupt.  Tbe  assignees  only  hold  it  for  general  creditors,  not 
for  the  mortgagee.  In  the  case  before  Lord  Northington,  he  does 
appear  to  have  decreed  the  assignees  to  Join ;  we  must  admit  that 
to  be  a  strong  case  against  us :  but  it  does  not  appear  what  was  said 
i^i  that  case.  If  that  case  prevail,  it  will  have  a  strong  effect  as 
,to  persons  taking  mortgages  from  tenants  in  tail,  as  it  would  give 
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them  a  title  (in  case  of  bankruptcy)  that  the  bankrapt,  at  tbe 
time,  could  not  give  without  the  concurrence  of  tenant  for  life, 
which  under  this  case,  he  might  do  without  (ju). 

Mr.  Solidtor-General  in  reply ^ — ^The  statote  operated  as  a  re- 
covery (ft) :  then  the  equity  arises  oot  of  a  different  groand,  tbe 
bankrupt's  having  agreed  that  the  land  should  be  charged,  which 
agreement  would  bind  the  land  in  equity.  The  plaintiff  woaU 
have  had  an  equity  against  the  bankrupt,  to  make  good  die  title 
by  further  assurance,  and  his  equity  is  the  same  against  the  as- 
signees ;  and  be  might  come  here,  and  call  upon  the  assignees  to 
make  it  good,  just  as  the  bankrupt  ought  to  have  done.  Hie 
covenant  for  further  assurance  operates  in  the  same  manner  with 
an  original  covenant  to  make  an  effectual  charge.  It  does  not 
appear  that  in  Beck  v.  Welsh  there  was  any  covenant  for  further 
assurance. 

hord  Chancellor  (during  the  argument,  and  at  the  cloee  of  it) 
said — the  cases  appeared  to  be  directly  contradictory:  that  he  was 
not  aware  of  the  case  in  fft/fon,  which  appeared  to  have  been 
determined  with  great  deliberation,  and  by  great  juc%es;  yet  tbe 
argument  in  that  case  did  not  appear  to  him  satirfactory.  The 
Court  there  held  the  incumbrancer  not  to  be  let  in :  consideriag 
the  statute  as  declaring  tbe  use  of  the  bankrupc^s  estate  for  the 
benefit  of  all  his  creditors.  He  should  have  i^reed  with  Lord 
Northington  in  a  different  constmctioB  of  the  statute,  conceiviog 
its  olnect  only  to  be,  saving  the  expence  of  a  recovery;  and  that 
its  effect  would  be  to  let  in  the  incumbrance,  and  to  convey  not 
only  all  that  the  bankrupt  had  conveyed,  but  more :  therefore  if 
the  case  in  the  Common  Pleas  had  not  been  cited,  be  should  have 
adopted  Lord  Norihington*s  constmctiion;  but  ihat  Mr.  Lhwd 
said,  the  case  in  the  Common  Pleas  had  been  acted  upon  in  toe 
Exchequer,  and  it  would  be  improper  to  let  that  case  ataiid  at  law, 
and  to  determine  otherwise  in  equity. 

The  cause  at  present  stood  over ;  but  on  the  Mtfa  itftfw,  179^, 
his  Lordship  made  his  decree,  that  the  defendants  shotdd  redeem 


(«)N.B.  There  is  great  weight  in 
this  argument,  and  it  may  be  iuforced 
by  Lord  MansfieUFt  reasoning  in  1  Bar. 
118.  which  is  only  in  sabstance  a  maa- 
im  of  the  law,  vis.  tliat  no  man  can  by 
his  own  wrong,  acquire  an  advantage 
to  himself.  j;SeijtHtl/.) 

(6)  Qm.  This  is  begging  tbe  qnes* 
tion,  for  the  real  question  is  not  how, 
but  for  whom,  it  operates,  and  suppose 
tbe  commissioners  were  never  to  exe- 
cute the  authority  given  tliem  by  '21 
Jog.  1.  c.  19. «.  li«  over  intailed  lipda. 


Qv.  Whether  a  Biortgagee  conldcoa* 
pel  them  ?  The  saaie  stat.  si  Jmf,  U 
c.  19.  enacts,  tfiat  the  statnte  refaitiB| 
to  bankrupts  shaU  be  eomtmed  m  the 
most  beneficial  naniier  for  crediltft. 
N.  B.  In  the  casein  iWils.  the  bank- 
rupt was  dead,  and  therefore  coaM 
have  made  no  ftirther  assutanef. 
N.  B.  Creditors  nader  a  conmiissisa 
cannot  take  advantage  of  a  covenant 
to  renew  a  lease  or  perform  a  sperisi 
agreement,  and  t«  seems  the  rale  sboaM 
be  reotprocal.  (Seijc  HiU.) 
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the  mortgage;  or  stand  foreclosed,  and  execute  proper  conveyances 
of  the  mortgaged  premises,  to  the  plaintiff  and  his  heirs  (a). 


179«. 


(a)  The  report  of  this  case  in  Dick* 
ens,  U  totally  erroneous,  it  being  stat- 
ed as  a  deposit  of  title  deeds.  There 
was  a  case  which  Iiad  been  previouslv 
determined  by  Lord  Thurlow,  which 
closely  resembles  the  present,  ExparU 
H'ilU,  t  Cox,  S33.  In  that  case  the 
bankrupt  having  borrowed  a£400,  of 
the  petitioner,  made  a  lease  of  some 
premises  which  he  had  already  raort- 
^ged  to  a  third  person,  and  assigned 
tbe  rent  reserved  upon  the  lease  to  the 


petitioner,  and  the  assignment  con- 
tained a  covenant  for  further  assur- 
ance of  the  rent.  The  lease  was  void, 
as  made  without  the  concurrence  of 
the  mortgagee.  But  Lord  Thurkw  di- 
rected the  value  of  the  lease  to  be  paid 
to  the  petitioner,  on  the  ground  or  the 
assignment,  reciting  the  intention  of 
the  parties  to  make  a  security  for  the 
money  borrowed,  and  of  there  being  a 
covenant  for  further  M$tW0ne€, 


Pv« 

Dauhua; 


(m)  Davidson  v.  Foley  (a). 


LiocolnVIim 

Hall,  \fih  Julg^ 

1791. 

1798. 
S4th  Ma$,  ir9f • 

^T^HIS  cause,  which  is  stated  upon  the  demurrer,  vol.  ii.  p.  203.  Thenmmmt^f 
-*■    came  to  a  shorter  conclusion  than  was  expected.  ^^^HSLmJ^ 

It  is  there  stated,  that   previous  to  the  suing  out  the  writs  of  an  imnnince 
scire  facias  and  elegit ,  the  plaintiffs  caused  a  memorial  of  their  within  the  An- 
securities  to  be  enrolled  according  to  law.    This  statement,  which  ^S'^i^^    ^1 
was  that  of  the  bill,  was  sufficient  for  the  purposes  of  that  report :  therefore  iftke 
but,  in  fact,  though  a   memorial  of  the  bonds  was  enrolled,  the  memorial  enr9Ued 
warrants  of  attorney  to  confess  judgment  were  not  comprised  in  I^jftllfjjf  ^5? 
the  memorial;  it  being  supposed  that  the  former  was  a  full  com-  memoruUaiidaU 
pliance  with  the  annuity  act  of  17  Geo,  3.  c.  13.  which  requires  ntieequem  pro- 
**  that  a  memorial  of  every  deed,  bond,  instrument,  or  other  assur-  * Tft^Wiif*'* 
ance,  whereby  any  annuity  or  rent-charge  shall  be  granted  for  one  fiud,  the  cause 
or  more  life  or  lives,  or  for  any  term  of  years  determinable  upon  a  shaU  not  stand 
life  or  lives,  shall  be  enrolled  in  the  Court  of  Chancery,"  and  that  "^"^  ^  •'»^?*  • 
it  was  unnecessary  that  the  warrant  of  attorney  should  be  included 
in  the  memorial. 

At  the  hearing  of  the  cause  on  the  12th  of  July,  1791;  and  sub- 
sequent days,  it  was  argued  by  the  counsel  for  the  defendants, 
that  for  want  of  the  warrant  of  attorney  being  recited  in  the  memo- 
rial, it  was  defective ;  and  the  defect  fatal,  for  that  the  warrant  of 
attorney  was  an  assurance  within  the  act  of  parliament. 

It  stood  over,  in  order  that  the  plaintiffs  might  bring  an  eject- 
ment to  try  this  point,  which  however  was  not  done :  and  the 
matter  was  brought  on  again  in  Hilary  Vacation  179^,  when  Mr. 
Solicitor-General  wnd  "Mr.Mitfordf  Mr.  Grant,  and  Mr.  Alexan- 
der, for  the  plaintiff,  argued  two  points — That  it  was  not  necessary 

(m)  Dvke  of  BeUon  v.  WiUiiiMS  and  Others,  po4t,  vol.  iv.  297,  and  f  Ves. 
jnn.  138.  Waik  v.  Mdlard  oMd  Anether,  5T.K.  698.  Mmmnowd  v.  Foster, 
^  T.  K.  63dw 

<c)  Reg.  Lib.  A.  1791.  tol  610. 

a  memorial 
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1792»  B  memorial  of  the  warrant  of  attorney  should  be  enrolled — Tbzi, 

s^.vw  if  it  was  ueqessary,  that  the  cause  might  stand  over,  and  a  new 

Davidson.      memorial  be  enrolled   comprising  the  warrant  of  attorney.    Tie 

-,  **  arguments  were  very  long,  but  the  substance  of  them  were  as  fol- 

""^-        lows: 

The  act  (§  3d.)  requires,  "  that  every  deed  or  instrument,  by 
which  any  annuity  is  granted,  shall  be  enrolled  within  twenty  days;** 
all  therefore  tliat  is  required  to  be  enrolled,  is  the  instniroeot 
by  which  the  annuity  is  granted.  But  the  warrant  of  attorney  to 
confess  judgment,  cannot  be  said  to  be  the  instrument  by  which 
the  annuity  is  granted.  It  does  not  operate  as  a  grant,  it  does  not 
modify  it,  the  grant  is  complete  without  it :  its  only  operatioo  ii 
to  prevent  the  necessity  of  an  adverse  proceeding  previous  to  die 
entering  up  the  judgment;  it  is  therefore  not  within  the  zrords  of 
the  act.  It  is  impossible  to  conceive  it  to  have  been  wiihin  the 
intent  of  the  person  who  drew  the  clause  in  the  act :  where  the 
bond  is  the  instrument  by  which  the  annuity  is  granted,  an  instru- 
ment tliat  only  enables  persons  to  enter  up  judgment  on  that  bond, 

[  600  1  could  not  be  intended  to  be  included.  Where  acts  of  parliament 
refer  to  instruments,  they  refer  to  them  by  tlieir  known  names ; 
but  the  warrant  of  attorney  is  not  among  the  instruments  enume- 
rated in  the  third  section  of  the  acts,  ^'  Bond,  Instrument,  or  As- 
surance.*' It  is  the  duty  of  the  legblalure  to  speak  of  instruments 
according  to  their  nature  :  but  they  could  not  mean  to  include  the 
warrant  of  attorney ;  as  they  refer  to  instruments  specifying  the 
consideration,  which,  tliough  the  bond  does,  the  wariant  of  attor- 
ney does  not,  furtlier  than  as  it  refers  to  the  bond.  It  refers  to  io- 
strumcuts  that  contain  the  names  of  the  parties,  fur  all  tlie  parties' 
names  are  to  be  specified ;  but  all  tlie  attoruies  of  the  Court  are 
parties  to  the  warrant  of  attorney.  If  it  is  necessary  to  enrol  this, 
it  would  be  necessary  to  enrol  many  things  which  could  not  be 
intended  to  be  enioUed.  Suppose  a  fine  was  necessary  to  make 
good  the  title,  or  a  reco\ery,  must  the  memorial  reciti^  the  fine  or 
recovery?  But,  in  fact,  in  the  present  case,  even  if  the  warrant 
of  attorney  was  necessary  to  be  enrolled  in  annuities  granted  now, 
this  would  operate  as  an  ex  post  facto  law,  the  present  grants  be- 
ing previous  to  the  passing  of  the  act,  which  could  not  be  intended 
to  affect  subsisting  titles,  llie  judgment  here,  not  the  memorial, 
is  the  ground  on  which  the  plaintiffs  come;  It  is  not  the  memorial 
that  entitles  the  plaintiff  to  have  the  obstacles  removed. — But, 
suppose  a  qiemorial  necessary,  and  also  that  it  is  necessary  that  tlie 
memorial  should  comprise  the  warrant  of  attorney,  >¥e  may  enrol  a 
new  memorial  and  introduce  it  there.  There  are  many  cases  in 
which  the  Court  will  let  causes  stand  over,  for  the  purpose  of 
doing  acts  which  are  necessary  in  order  to  the  plaintiff's  remedy, 
where  he  lias  a  right  to  it.  Something  analogous  to  this,  was 
done  in  Curtis  v.  Curtis,  (ante,  vol.  ii.  p.  020,)  where,  in  a  bill 
for  dower,    the   defendant  in  his  auswt;r,  said,  the  plaintiff  was 

never 
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never  married,  and  tliat  there  were  no  lands  of  which  she  wasr 
dowable.  At  the  hearing  of  the  cause,  the  Lord  Chancellor  re- 
tained the  bill  for  a  year,  to  give  the  plamtiiF  an  opportanity  of 
trying  her  right.  Upon  a  writ  of  dower  brought  by  the  plaiutifi; 
a  writ  went  to  the  Bishop  to  try  the  marriage,  who  certified  that 
the  plaintiff  was  lawfully  married  :  and  on  the  second  plea  as  to 
the  husband's  seisin,  the  widow  had  a  verdict.  She  died,  and 
upon  a  bill  of  revivor,  the  question  was,  whether  her  representa- 
tives had  a  right  to  an  account ;  and  decreed  that  they  had.  This, 
in  principle,  is  a  case  similar  to  the  present.  The  present  is  a  bill 
to  clear  the  way  to  a  legal  right,  and  the  Court  ought  to  make 
such  a  decree  as  will  make  way  for  the  execution  of  the  judgment. 
Something  of  the  same  sort  was  done  in  Stephens  v.  OA're,  (ante, 
vol.  ii.  p.  90.)  there,  after  the  bill  filed  to  try  tlie  validity  of  a 
voluntary  settlement,  the  cause  stood  over  for  the  purpose  of  the 
plaintiff's  suing  out  an  elegit ;  an  elegit  was  accordingly  sued  out, 
and  returned  nihil.  There,  when  the  cause  first  came  on,  the 
plaintiff  had  not  sued  out  his  elegit^  and  had  not  entitled  himself 
to  recover.  So  in  Dormer  v.  Foriescue,  3  Atk.  124.  at  the  time 
of  the  bill  filed,  the  plaintiff  had  not  a  right  to  recover ;  he  was 
obliged  to  come  to  this  Court  to  remove  terms,  and  produce  the 
settlement.  These  cases  shew  that  the  Court  will  let  causes  stand 
over,  in  order  that  the  plaintiff  may  try  his  right  at  law  ;  and  not 
put  him  to  liie  a  new  bill.  So,  where  a  party  has  got  a  wrong 
administration,  the  Court  will  permit  him  to  take  out  a  riglit  one ; 
though  he  had  no  title  to  recover  at  the  time  of  the  bill  file({.  So, 
where  a  clergyman  sues  in  the  Exchequer  for  tithes  before  induc- 
tion, though  he  has  no  title  till  induction,  yet,  as  induction  will 
give  him  a  title  from  the  vacancy,  the  Court  would  let  the  cause 
stand  over  for  him  to  obtain  induction.  So,  though  no  tithes  were 
due  at  the  time  of  filing  the  bill,  they*  would  give  an  accotint  of 
tithes  due  at  the  decree,  though,  in  either  of  those  cases,  he  had 
no  title  whatsoever  at  the  time  of  the  bill  filed.  Itie  distinction, 
is,  that  when  the  plaintiff  has  such  an  interest  as  enables  him  to 
dome  into  this  Court,  they  will  enable  him  to  effectuate  his  legal' 
right.  Here,  the  plaintiffs  had  sufficient  interest,  as  judgment 
creditors,  to  be  put  into  such  a  situation,  by  having  the  terms  re- 
moved out  of  their  way,  as  would  enable  them  to  get  execution. 
So,  in  a  bill  for  specific  performance  of  a  contract  to  purcha«»e  an 
estate,  it  is  sufficient  if  the  vendor  h^ve  a  complete  title  at  tlie ' 
time  of  the  decree,  though  he  had  not  at  the  time  of  the  bill  liltd. 
If  a  bill  was  filed  for  performance  of  an  agreement,  and  ut  the  time 
of  the  cause  being  heard,  the  agreement  was  not  stamped,  tl:e 
Court  would  let  the  cause  stand  over,  to  get  it  stamped,  although 
the  act  requires  that  agreements  shall  be  stamped  within  t\vcnt\- 
onc  days,  and  that  time  should  have  expired  before  the  hearing  of 
the  cause,  and  of  course  the  plaintiff,  at  the  time  of  filing  the  bill, 
had  no  title.     On  these  grounds  the  plaintiffs   have  establi:>hed  a 
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179flL         right  to  an  immediate  decree ;  or  to  have  the  cause  stand  over  that 

wvw  they  may  have  a  new  memorial  enrolled,  upon  which  they  mij 

Payidsoji       afterwards  proceed  to  execution.     The  only  question  is,  whethtf 

FoLBT  ^^7  ^^^^^  ^^^  ^^  enrol  such  memorial,  and  then  file  a  new 
billy  upon  which  they  must  have  the  same  remedy  that  they  seek  by 
ihe  present  bill. 

Mr.  Man^Id,  Mr.  Lloyd,  and  Mr.  Richards,  for  the  defend- 
ants.— ^There  being  no  such  memorial  as  the  act  requires,  the  suit 
must  fail :  without  such  memorial,  the  inquisition  and  elegit  are 
gone.  The  bill  is  brought  on  the  ground  of  removing  legal  impe- 
diments from  their,  executing  their  judgment  at  law ;  then  it  must 
suppose  that  they  have  judgment  at  law,  otherwise  the  whole  must 
fail.  The.  bill  recites,  that  the  defendants  gave  bonds  aud  warrants 
of  attorney  to  secure  the  payment  of  the  annuities ;  aud  that  the 
plaintiffs  caused  their  securities  to  be  enrolled:  the  fair  sense  of  the 
words  isy  that  the  warrants  of  attorney,  as  well  as  the  bonds,  were 
enrolled :  so  that  the  whole  foundation  of  the  bill  is  disproved,  ((X 
their  being  no  legal  memorial,  there  was  no  judgment,  no  scire 
facias,  no  elegit :  Therefore  it  is  not  as  a  case  of  irregularitj, 
but  they  were  in  a  situation  that  they  could  not  obtain  au  elegjk : 
and  the  removing  terms  out  of  their  way,  would  be  to  no  purpose, 
as,  by  positive  law,  they  can  have  no  judgment.  It  is  not  like  a 
cause  standing  over  to  bring  parties  before  the  Court^  who,  when 
there,  will  have  a  right  to  sue ;  or  to  try  rights  at  law,  which, 
when  established,  will  give  the  plaintiffs  a  rigut  to  a  remedy  here  \ 
but  the  question  is,  whether  a  party  who  cannot  have  an  executioo 
at  law,  can  maintain  a  suit  here  i  The  word  action^  in  the  act  of 
parliament,  must  extend  to  every  court  of  equity,  as  well  as  law. 
All  the  cases,  as  to  the  right  of  suing,  have  the  phrase  eqnitas 
sequiter  legem;  then,  if  a  person,  from  any  defect  of  title,  cannot 
maintain  his  suit  at  law,  can  he  have  it  in  equity  ?  Can  an  alien, 
or  a  Roman  Catholic  recusatit,  who  cannot  bring  an  action,  file  a 
bill?  The  legislature  meant  the  annuitant  siiould  not  proceed 
any  where,  without  enrolling  the  security.  If  there  had  been  no 
memorial,  a  plea  of  that  would  have  been  sufficient.  Then  there 
being  a  menoorial  that  was  illegal,  cannot  put  them  in  a  better 
situation. 
[  GOd  ]  A  cause  was  never  ordered  to  stand  over  for  the  purpose  of 

enabling  a  party  who  had  no  right  at  the  filing  of  the  bill,  to  com- 
ply with  legal  requisites  which  he  had  not  complied  with  before 
the  bill  filed.  There  is  no  case  of  the  Exchequer  permitting  a 
tithe  cause  to  stand  over  that  the  plaintiff  might  be  inducted. 
Suppose,  in  the  present  case,  they  had  come  here  with  a  warrant  of 
attorney  on  which  they  had  never  entered  up  the  judgment,  could 
it  have  stood  over  for  the  purpose  of  their  entering  it  up  ?  They 
might  just  as  well  come  without  a  judgment,,  as  without  a  memoriaL 
There  is  no  case  in  the  books,  that  a  judgment  creditor  can  come 

here 
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liere  to  have  itnpedimeiits  removed  out  of  the  nvay  of  his  execution  i79^« 

before  he  has  sued  out  execution  at  law.    He  must  shew  that  he  ^-^^^^ 

'  has  gone  as  far  at  law  as  possible,  before  he  filed  bis  bill  here*       Datidsov 
The  case  in  Atkyns  {Dormer  v.  FortesctUf)  does  not  touch,  in  the         Foust. 
slightest  degree,  upon  the  present  case.    Suppose  them  now  to 
enrol  a  new  memorial,  how  could  they  bring  it  upon  the  records 

^  of  the  Court  i  They  could  not  bring  it  on  by  amendment.  It 
would  be  absurd  to  bring  matter  into  the  suit  by  amendment  which 
was  contradictory  to  the  claim  made  in  their  original  bill.  Then 
the  only  method  would  be  by  supplemental  bDl ;  but  the  same  ob- 
jection applies ;  the  matter  would  not  be  supplemental,  because 
contradictory ;  and  supplemental  matter  must  always  be  consistent 
with  that  which  goes  before.  A  totally  new  case  cannot  be  intro- 
duced by  a  supplemental  bill.  The  foundation  here  is  gone,  the 
^ill  being  filed  by  persons  as  judgment  creditors,  who  have  no 
judgment. 

Lord  Chancellor^  (during  the  argument,  and  at  the  close  of  it) 
expressed  great  doubt  as  to  both  the  points.  He  seemed  to  think, 
that  whatever  made  part  of  the  security,  must  be  comprised  in  the 
memorial ;  and  that,  as  the  judgment  must  be  founded  on  the  war- 
rant of  attorney,  the  warrant  of  attorney  ought  to  appear ;  as,  other- 
wise, the  Court  could  not  gather  that  there  was  a  warrant  of  attor- 
ney to  support  the  judgment.  He  said,  all  he  could  gather  from 
the  cases  was,  that  where  the  Court  could  see  there  was  a  good 
judgment,  it  would  not  stop  without  aiding  that  title  by  what  is 
called  an  equitable  elegit ,  but  he  could  not  carry  it  higher  than  that ; 
that  the  equitas  sequent  lesem  must  be  such  as  to  assure  the  Court 
that  the  case  was  such  as  it  could  be  followed  by  a  legal  execution, 
but  that  where  it  appeared  that  the  judgment  could  not  be  follow-  [  604  J 
ed  by  a  legal  elegit^  the  Court  could  not  follow  it  by  an  equitable 
elegit.  That,  in  this  case,  he  considered  the  memorial  as  necessary 
to  die  judgment,  and  that  if  he  was  satisfied  diat  the  warrant  of  ' 

attorney  was  not  an  assurance,  yet  he  should  not  be  justified  in  de- 
termining so  contrary  to  the  opinion  of  a  court  of  law,  which,  in  the 
case  of  Hodges  v.  Money,  in  last  Hilary  Term,  (reported  in  4  T.  R. 
500.)  had  only  held,  that  where  the  consideration  was  expressed 
in  the  bond,  it  need  not  be  so  in  the  warrant  of  attorney,  but 
must  be  taken  to  have  held  that  the  warrant  of  attorney  was 
an  assurance,  as  otherwise,  they;9rould  have  contradicted  the  third 
section  of  the  act. 

He  expressed  more  doubt  on  the  second  point,  whether  he 
should  not  now  permit  the  parties  to  enrol  the  securities,  and  by 
amending  the  bill,  bring  the  matter  upon  the  record.  He  agreed, 
that  as  the  matter  now  stood,  it  amounted  to  a  nonsuit ;  but  as, 
supposing  a  proper  memorial  enrolled,  the  plaintifi^'s  title  would  be 
perfect,  he  doubted  whether  he  should  not  admit  them  to  supply 
circumstances  ancillary  to  the  relief  sought,  or  should  put  them  to 
tite  filing  a  new  bill.    In  the  cases  put,  nothing  new  appeared 

upon 
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npon  the  record.  In  that  of  a  specific  perfonnance,  if  die  pufj 
was  able  to  make  a  title  at  the  time  of  the  decree,  the  time  did  not 
appear  when  he  became  able  so  to  do.  So,  in  the  case  of  an  un- 
stamped instrument,  it  was  only  hearing  the  caose  one  day  instead 
of  anotlier,  and  the  instrument  at  the  hearing  would  be  stamped. 
It  was  the  same  in  the  case  of  the  administration.  This  would  be 
like  the  case  of  the  stamp,  if  the  stamp  bore  a  date  upon  it,  because 
then  it  would  appear  upon  the  record  that  it  was  subsequent  to 
the  filing  of  the  bill.  His  Lordship  said,  if  the  cause  stood  oTer 
for  the  purpose  of  enrolling  tlie  memorial,  he  did  not  see  how  it 
could  be  brought  on  the  record  but  by  a  supplemental  bill  (a). 

But,  on  the  £4th  of  May,  179^)  his  Lordship  made  bis  decree 
in  these  terms,  ''  declare  that  the  plaintiflfs  not  having  r^stered 
proper  memorials  before  they  filed  their  bill,  let  the  bill  be  dis- 
missed out  of  diis  Court  without  costs  against  Edward  Foley  and 
Lord  Foley f  and  against  the  other  defendants  with  costs  to  be 
taxed*."  (6) 

*  In  a  case  oi  8ker$<m  v.  OxUuU^  26th  Jtme,  1793,  tbe  Court  of  Khtg'B  Back 
exprecsly  treated  tke  warroMt  of  attorney  ob  a  ucwrity  wUhm  ike  met,    Yvk 


'  (a)  Vide,  as  to  this,  Milner  v.  Lmrd 
IfanofXN/,  t7  Ves.  144.   Knight  y.  Mai- 
thewSf  1  Mad.  Rep.  566. 
(6)  The  cases  upon  this  subject  are 


coHecttd  in  the  KcKtor's  note  to  Oe 
IHUce  of  lioUon  ▼.  H'sUmm,  pMt,  Tolif . 
«97. 


[  605  ] 

In  Court, 

Btuier  Tenn, 

84di  May,  1792. 

A  contract  that 
the  one  party 
shall  convey  an 
estate,  and  the 
other  shall  grant 
an  annuity,  shall 
be  carried  into 
execution,  though 
the  vendor  died 
previous  to  any 
payment  of  the 
annuity,  (one 
having  accrued 
due,  and  having 
been  tendered.) 
A  memorial  of 
such  contract 
need  not  be  en- 
rolled under  the 
annuity  act, 
17  Geo.  3. 


Jackson  v.  Levbr  and  Others. 

'T^HE  bill  stated  that  Sir  Ashton  Lever ,  Knight,  deceased,  being 
seised  in  fee  of  considerable  real  estates  in  Lancashire,  subject 
to  a  mortgage  of  <£  10,000,  and  other  incumbrances,  caused  seve- 
ral parts  thereof  to  be  advertised  for  sale  by  public  auction,  in  or- 
der to  discharge  such  incumbrances;  and  several  parts  thereof 
were  sold  to  various  persons,  some  for  money  considerations,  and 
others  in  consideration  of  annuities  to  be  granted  by  the  respective 
purchasers  to  the  said  Sir  Ashton  Lever  for  his  life. 

'^Tfaat  the  plaintiff  became  the  purchaser  of  certain  messuages 
lying  at  Middleton,  then  in  the  possession  of  himself  and  of  the 
vfidow  Bamjord,  in  consideration  of  an  annuity  of  ^2S0  a  year; 
and  a  contract  was  entered  into,  bearing  date  July  £7th,  J787| 
whereby  Sir  Ashton  agreed  to  convey  the  fee-simple  and  inherits 
ance  of  the  premises  therein  described,  to  the  plaintiff,  his  heirs 
and  assigns ;  he  and  ihey  yielding  and  paying  to  the  said  Sir  Ashton, 
and  his  assigns,  an  annuity  or  clear  yearly  rent  of  ^280,  payable 
quarterly  at  the  usual  days,  tlie  first  payment  to  be  made  on  the 

t5th 
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£5di  of  December  then  next.    The  premises  were  sold  subject  to  1792* 

a  lease.  Sir  Ashton  to  have  the  rents  till  Michaelmas  then  next.  ^-^^^ 

And  it  was  provided  that  in  case  Sir  Ashton  Lever  should  happen       Jackiom 
to  *die  before  the  29th  day  of  September  then  next,  the  contract        Levbb. 
should  be  absolutely  voia^  and  Sir  Ashton^B  heirs  not  bound  to 
convey  the  premises.     And  the  plaintiff  further  agreed,  diat  for 
securing  the  said  sum  of  .£280  a  year,  the  said  premises  should 
be  conveyed  to  such  trustee,  and  in  such  manner,  as  the  counsel  or 
attorney  of  Sir  Ashton  should  advise ;  and,  that  as  a  further  seen* 
rity,  the  plaintiff  would  procure  and  give  good  and  sufficient  landed 
security f  to  the  satisfaction  of  Sir  Ashton  8  counsel,  for  the  pay-, 
ment  of  the  said  annuity  of  £280  to  the  said  Sir  Ashton ;  in  which 
securities,  all  such  powers  and  remedies  should  be  comprised  for 
recovery  by  Sir  Ashton  Lever,  as  his  counsel  should  advise* 

A  short  time  after  entering  into  the  contract,  plaintiff  delivered  [  606  ] 
to  the  defendant  Milne,  who  was  the  agent  of  Sir  Ashton  Lever, 
the  title  deeds  and  other  particulars  of  certain  estates  whereof  the 
plaintiff  was  seised,  which,  together  with  the  purchased  premises, 
were  intended  to  be  made  a  security  for  the  annuity  of  .£280,  and 
the  defendant  Milne  having  examined  into  the  title,  S^c.  of  the 
said  estates,  declared  himself  satisfied  with  the  security,  and  pro« 
mised  to  prepare  the  conveyances  for  carrying  the  contract  into 
execution. 

Sir  Ashton  Lever  survived  the  2gth  of  September  ensuing  the 
date  of  the  contract,  but  in  consequence  of  some  delays,  the  de- 
fendant Milnef  did  not  prepare  the  conveyances  before  the  25th 
December,  1787.  On  or  about  the  2gih  of  the  same  month,  plain- 
tiff waited  on  the  defendant  Milne,  and  offered  to  pay  him,  on  be* 
half  of  Sir  Ashton  Lever,  the  quarter's  annuity  which  had  then  be- 
come due,  but  he  declined  receiving  the  same,  saying  that  the  con- 
veyance would  be  very  soon  completed,  and  that  it  was  not  ne- 
cessary for  him  to  make  such  payment  iu  the  mean  time,  nor  would 
the  defendant  Milne  receive  any  money  from  any  of  the  annuity 
purchasers,  until  the  conveyances  were  ready. 

The  defendant  Milne  afterwards  prepared  tiie  conveyances,  and 
sent  them  to  London,  to  be  settled  by  counsel,  from  whence  he  re- 
ceived them,  on  the  evening  of  the  first  of  February,  1788 ;  but  on 
that  day.  Sir  Ashton  Lever  died,  after  a  sudden  and  short  illness  of 
only  two  days,  so  that  none  of  the  conveyances  were  or  could  be 
executed  by  him. 

Sir  Ashton  Lever  left  the  defendant  John  Lever,  his  heir  at  law, 
and  in  his  life-time  had  made  a  will  and  codicil,  whereby  the  de- 
fendants Bamford  and  Milne  were  appointed  his  executors,  and 
others  of  the  defendants  claimed  different  interests ;  in  particular 
be  devised  real  and  personal  estates  to  the  defendants  Bamford  . 
and  Milne,  by  sale  or  mortgage,  to  raise  such  sums  as  would  pay 
his  debts,  legacies,  ^c.  without  the  aid  of  his  personal  estate,  which 
was  not  to  be  disjposed  of  till  the  death  of  his  wife. 

Vol.  III.  N  N  The 
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179S*  The  plaintiff,  by  the  bill,  cfatrged  that  the  coDtract  was  lair  and 

"^^^^         advantageous  to  Sir  J$hton  Lever ^  had  he  lived,  and  that  he  ba< 

Jackiom        declared  himself  satisfied  therewith,  and  that  he  bad  often  dedared 

LavRR.         himself  fully  determined  to  perform  the  same  as  soon  as  he  should 

r  607  *]        be  enabled  so  to  do,  by  having  redeemed  the  mortgage  of  j£  10,000: 

that  the  death  of  Sir  A%hton  Lever^  at  any  time  after  tbe  £9di  of 

September f  1787,  was  not  an  event  provid^  for  or  guarded  agaiait 

by  the  terms  of  the  contract,  or  in  conCemplatioa  of  the  paities,  at 

the  time  of  entering  into  the  same,  nor  was  tfaifre  any  probability  of 

that  event  happening  so  soon  afterwards  as  it  did;  oo  tbe  contrary, 

Sir  ^sA<oit  then  mas,  and  continued  till  within  a  few  daya  of  ki 

death,  in  good  health  and  spirits,  and  likely  to  live  for  aeveral 

years  ;  and  that  the  offer  to  jpay  the  firat  quarterly  pqrment  of  the 

annuity,  and  the  delivery  or  the  title  deeds  of  plaintifiii'  estatei^ 

ought  to  be  taken  as  a  part  performance  of  the  said  contract  on  his 

part,  being  all  that  was  incumbent  on  him  to  do  previous  to  the 

^  final  completion  thereof,  and  therefore  he  inliisted  be  was  entitled, 

in  a  court  of  equity,  against  the  devisees  in  trust  of  Sir  AehUm^  ia 
tlie  same  manner  as  lie  would  have  been  against  Sir  j^sA^cm  hoi* 
self,  if  still  living. 

The  bill  therefore  prayed  a  specific  performance  of  the  cootrad; 
and  that  proper  parties  might  be  decreed  to  join  in  coiweyanoei  of 
the  premises  to  the  plaintiff. 

Ine  material  defendants  admitted  the  facts,  to  which  they  did  not 
impute  any  fraud  ;  they  admitted  that  Sir  A$lu<m  Lever  was  satis- 
fied with  die  contract,  and  the  probability  that  he  m^c  have  lived 
several  years ;  but  said  his  constitution  was  much  broken  by  sete- 
ral  severe  illnesses ;  and  submitted,  as  he  died  before  tbe  contract 
was  completed,  whether  it  ought  to  be  specifically  performed,  and 
the  plaintiff  ought  or  ought  not  to  have  the  conveyance,  as  jantjti 
by  the  bill. 

There  was  evidence,  on  the  part  of  the  plain  tiffs,  of  frequeot 
conversations  of  the  witnesses  with  Sir  A$hton  Lever ^  and  of  his 
satisfaction  in  the  bargain ;  that  the  annual  value  of  tbe  eatate  con- 
tracted to  be  sold  to  the  plaintiffs,  was  under  £40  a  year ;  and  of 
the  general  state  of  Sir  Ashton  Lever^a  health  ;  that  tnongh  he  had 
had  the  gout  in  his  stomach  once  or  twice,  he  waa  in  general  ia 
good  health  and  spirits,  and  died  of  an  illness  of  not  above  two  or 
three  days;  he  dying  on  Friday,  1st  February,  17S8,  and  the  wit- 
nesses speaking  to  his  being  %rell,  holding  the  conversations  abofs 
[  608  ]  stated  on  the  Monday  and  Tuesday  preceding,  and  invjtiif;  d» 
witnesses  to  dine  with  him  on  the  Trtday  following,  wiNsn  he  ei- 
pected  the  contracts  to  be  executed ;  anatfae  defendant  Milne  par- 
ticularly swore  to  the  particulars  of  the  transaction  with  plaintif, 
that  the  rent  of  the  premises  in  the  possession  of  the  widow  Ana- 
ford  was  £13,  and  of  those  in  possesoon  of  phuntiffa  £de«  lis.  Si, 
per  annum,  that  (be  premises  in  possession  of  |]daintiff .might  hats 
been  purchased  %  jf  840  in  money,  being  the  pri<^  or  value  filed 
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Oh  the  same  by  persons  emplojed  for  that  purpose :  that  the  pre-  179^4 . 

mises  in  the  pojwession  of  the  widow  Bamford,  might  have  been  ^^^«^ 

purchased  for  £850  in  money,  subject  to  the  leases  granted  thereof,        Jackson 
that  being  the  price  fixed  for  the  same.     He  likewise  deposed  to        Lstib. 
the  plaintiff's  deposit  of  title  deeds,  relating  to  the  Unds  and  build- 
ings belonging  to  the  plaintiff,  which  he  approved  on  the  part  of 
Sir  A^ton  Lever  \  the  offer  to  pay  the  quarter's  annuity;  that  he 
ptrepared  a  <x>nveyauce  to  another  of  the  annuity  purchasers,  and 
^ut  the  same  to  London^  to  be  perused  by  Mr.  5f<K6o/Aam,.which 
draft,  together  with  a  draft  of  a  memorial  of  the  grant  of  tha 
aenuity,  to  be  registered,  were  received  back  by  the  witness,  the 
evening  before  the  day  of  the  death  of  Sir  Ashton ;  and  the  con 
ireyance  to  the  plaintiff,  and  grant  of  annuity  and  memorial,  were 
intended  to  have  been  engrossed  agreeable  to  the  draft,  altering 
names  and  circumstances;  that  one  reason  for  the  delay  in  die 
completion  of  the  contract,  was  owing  to  a  purchaser  of  a  part 
of  Sir  Ashton  Leve/s  other  estate,  not  paying  his  purchase  mo- 
ney pursuant  to  his  contract,  which  prevented  Sir  Ashton  Lever 
from  discharging  a  mortgage  affecting  the  premises ;  and  another 
reason,  the  witnesses  not  receiving  the  draft  till  the  time  men 
tioned. 

The  defendant's  witnesses,  generally,  and  particularly  a  phy«' 
sician  and  apothecary,  swore  to  his  constitution,  though  natu« 
rally  robust,  being  much  broken,  through  various  means;  and 
that  his  life  at  the  time  of  the  contract  was  very  precarious,  he 
being  frequently  subject  to  attacks  of  the  gout;  and  his  sudden 
death  occasioned  by  an  apopletic  and  paralytic  stroke,  to  which 
he  must  have  been  long  incident.  The  persons  who  valued  the 
^estates  swore  to  the  respective  values  of  BamfonTs  (under  these 
circumstances)  to  be  then  worth  £855-  5s.  and  plaintiffs  to  be 
£793.  ^s. 

The  cause  was  heard  Easter  Term  1792. 


Mr.  Solidtor-General,  Mr.  Mansfield,  and  Mr.  Brown,  for  the       f  G09  1 


tracted  that  the  whole  should  be  void,  if  the  seller  should  not  live 
till  Michaelmas.  In  Mortimer  v.  Capper,  the  contract  was  fair, 
and  could  not  be  affected  by  the  sudden  death  of  Cmper.    An  en- 

5iuiry  was  directed  as  to  the  value  of  the  estate,  and  of  an  annuitT 
or  the  life  of  Capper^  but  the  parties  were  so  well  satisfied  with 
the  opinion  of  the  Court,  that  they  never  brought  it  back  for  fur- 
ther directions.  The  reference  to  the  Master,  however,  shews 
what  the  opinion  of  the  Court  was :  but  in  the  present  case,  the 
parties  havmg  agreed  that  if  the  grantee  of  the  annuity  should  not 
live  to  a^ceftain  tlay  the  bargain  should  be  at  an  end,  was  bargain- 
ing that  if  he  did  live  it  should  be  carried  into  execution.    In  the 

N  N  £  cast 
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1792.         case  of  Pope  V.  Roots,  there  is  this  difference,  the  first  quarter's 
^'f^^^*'         annuity  there  had  not  been  paid ;  in  the  present  case  it  had  been 

jA^Kixfn        tendered,  >^hich  is  equivalent  to  payment ;  the  reason  of  the  refusal 

Lever.  ^^*>  ^'^^^  ^^^  Aihton  Lerer^s  agent  had  not  done  what  was  his  duty 
to  do.  Sir  Ashion  had  the  annuity  as  long  as  he  lived,  and  naigbt 
liave  probably  had  it  for  many  years.  In  the  case  of  Carter  v. 
Carter,  For.  271,  A.  devised  i*8,000  to  be  laid  out  in  land, 
and  settled  to  the  use  of  B.  in  tail,  remainder  to  C.  in  fee,  B.  and 
C«  agreed  by  articles  to  divide  the  money  in  the  manner  there  meo- 
tioncd ;  B.  the  tenant  in  tail  died  without  issue,  soon  after  the 
making  the  articles,  and  before  any  division  of  the  money ;  C. 
insisted  that  it  would  be  a  hardship  upon  him,  tliat  JB.'s  executor 
should  have  any  part  of  the  money :  but  the  Court  decreed  that 
the  articles  should  be  performed  and  the  money  divided.  That 
case  must  have  been  otherwise  decided  if  the  contingency  having 
taken  place,  had  been  material  to  the  case.  In  the  present  case, 
every  thing  was  complete  when  the  contract  was  made ;  there  is  no 
doubt  but  that  immediately  Jack$on  m  as  entitled  to  the  estate,  and 
could  have  contracted  for  the  sale  df  it,  and  Sir  Ashton  was  in  the 
same  manner  entitled  to,  and  might  have  sold  the  annuitj :  so  that 
tlie  whole  was  legally  executed  before  the  death  of  the  party,  and 
it  cannot  be  material  how  long  he  lived,  whether  a  quarter,  half  a 

[  610  ]  year,  or  a  year.  In  all  those  events,  the  bargain  would  have  been 
unequal,  but  the  right  of  parties  cannot  depend  on  the  equality  of 
the  consideration  to  the  eventual  value ;  and  as  either  party  might 
have  compelled  the  specific  performance  of  the  contract,  it  ought 
now  to  be  specifically  performed,  notwithstanding  the  death  of  Sir 
Ashton  Lever, 

An  objection  has  been  started  (by  Mr.  Atlorntif -General)  that 
the  annuity  should  have  been  registered,  but  here  it  is  reserved 
as  a  rent,  and  was  to  he  secured  upon  other  premises  besides  those 
that  were  to  be  conveyed  by  Sir  Ashton  Lever ^  and  therefore, 
as  remaining  in  covenant,  it  could  not  possibly  be  registered. 
And  it  appears  the  agent  for  Sir  Ashton  Lever  had  approved  of 
the  securities  offered,  which,  being  covenanted  to  be  good  and 
sufficient  landed  securities,  must  have  been  land  to  the  annual 
amount  of  the  annuity,  and  therefore  not  within  the  act  of  par- 
liament. 

Mr.  Atlorney-Generat,  Mr.  Mitjord,  and  Mr.  Stanley,  for  the 
defendants. — 1  here  are  two  questions,  the  first  arising  upon  the 
accident  which  has  happened,  the  second,  whether  this  contract 
for  the  grant  of  the  annuity  ought  not  to  have  been  enrolled.  And 
iirst,  as  to  the  second  question,  the  contract  was,  that  Sir  Ashton 
Lever  should  convey  an  estate  of  abqut  the  value  of  ^40  a  year, 
and  that  J^/c/r^;/  .should' grant  him  an  annuity  of  £^B0  secured  ou 
the  lands  to  be  conveyed  by  Sir  Ashton^  and  should  convey  other 
lands  to  trustees,  as  an  additional  seciirity,  the  covenant  was,  that 

l^..■<)t  .t!  t  ■  .'  ^  •'• 

he 
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he  should  "  procure  and  give  good  and  sufficient  landed  security,'*  179^« 

but  what  that  security  was  does  not  specifically  appear;  we  argue        -."^^ 
that  this  contract  was  within  the  Annuity  Act,  and  was  not  within        Jacksow 
the  exception  contained  in  it.     The  words  of  the  act  are  "  that         Lsvxr. 
^  memorial  of  every  deed,  bond,  judgment,  or  other  assurance, 
M'bereby  any  annuity  or  rent-charge  shall  be  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years  determinable  on  life  or 
lives,  shall  be  enrolled  in  ihe  Court  of  Chancery ,**  the  exception  is^ 
**  that  nothing  in  the  act  shall  extend  to  an  annuity  secured  on  lands 
of  equal  or  greater  annual  value,  whereof  the  grantor  shall  be  seised 
in  fee- simple  or  fee-tail,  in  possession,  at  the  time  of  the  grant/' 
Here  the  plaintiff  appears  manifestly  not  to  be  seised  of  the  land^        r  /^n  i 
the  contract  beings  that  he  shall  "procure  and  give,"  so  that  it        [  "**  J 
might  be  land  to  be  purchased  or  borrowed  to  make  the  security, 
the  words  also  are  "good  and  sufficient  landed  security."     These 
words  are  not  sufficiently  certain,  because  the  exception  is  of  land 
of  which  the  grantor  is  seised  in  fee-simple  or  fee-tail,  and  "  suf- 
ficient landed  security"  might  be  any  of  which  Sir  AslUon  Lever's 
agents  nnght  approve ;  it  might  be  of  a  leasehold  for  a  long  term 
of  years,  which  would  not  be  within  the  exception  'n\  the  act,  i^xd 
yet  might  be  a  very  sufficient  security  for  an  annuity  for  Sir  Ashion 
Lever's  life.     There  is  no  instrument  in  this  case  iliat  we  can  look 
to  but  the  contract,  if  that  is  defective,  by  the  policy  of  the  act  it 
is  void,     llie  contract  should  have  stipulated,  tliat  the  security 
was  lands  of  which  Jackson  was  seised  in  fee-simple  or  fee-tail,; 
the  act  meant  that  the  security  should  be  specitied,  in  order  that 
every  body  might  see  that  it  was  sufficient.     But  though  not  within 
the  exception,  it  is  certainly  within  the  act,  for  it  is  an  agreement 
to  pay  Sir  Ashton  Lever  an  annuity,  and  it  is  an  engagement  equir 
valent  to  a  grant  of  an  annuity  ;  every  grant  of  an  annuity  Ufider 
the  act,  must  be  enrolled  ;  and  therefore  in  a  case  of  Crossleif  v. 
Arkwright^  2  T.  R.  603,  a  deed    by  which   a  farm   and  seve; 
ral  other  things  were  conveyed,  for  considerations,  one  of  which 
Was  an  annuity,  not  being  enrolled,  was  declared  to  be  void ;  and 
here,  there  being  a  contract  to  pay  an  annuity,  though  only  aa 
equitable  grant,  it  is  void  for  want  of  a  memorial  being  enrolled  | 
as  it  is  such  a  contract,  that  an  action  would  lie  upon  it  for  the 
annuity. 

Then,  with  respect  to  the  events  which  have  happened ;  if  there 
is  no  grant  of  the  annuity,  there  is  no  consideration  foi^  the  con* 
veyance,  and  the  death  of  Sir  Ashton  Lever  before  the  contract 
completed,  has  put  an  end  to  die  whole  transaction.  The  real 
meaning  of  the  parties  was,  that  the  whole  should  be  in  suspence 
till  the  conveyances  should  be  completed ;  this  appears  from  Sir 
Ahston  Levers  agent  refusing  to  receive  the  quarter's  annuity. 
We  accede  to  the  idea  that  the  annuity  was  to  have  its  commence- 
ment from  Michaelmas,  and  that  the  first  payment  was  to  be  ou 
the  25th  of  December.     But  the  parties  all  looked  forward  to  a 

further 
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1792*         (urther  act  to  be  Aon€.    Sir  Aikion  Lever  could  not  intend  to  p«t 
^^'vw  with  his  estate  on  the  payment  of  a  single  quarter's  annuity^  with* 

jACKtov        out  n  security  for  the  future  payments ;  he  must  have  looked  to  the 
I^sraa.         security  being  completed.     He  could  not  have  called  upon  the 
[  612  1       plaintiff  for  payment  of  the  annuity  till  he  had  completed  his  con- 
veyancesy  tior  could  he  be  compelled  to  convey  till  he  had  a  aecuiity 
for  the  annuity ;  therefore  an  event  having  taken  place,  which  pie- 
vents  the  completion,  the  transaction  is  at  an  end.    Then  the 
plaintiff  comeii  to  claim  that  for  which  he  has  not  given,  and  canool 
'  give,  as  th^  case  stands,  any  consideration;  be  cornea  on  the  foot- 
ing of  a  grant  which  cannot  now  be  made ;  that  is  tbe  ground  of 
the  case  of  Pope  v.  Roots* 

Mr.  SoNcUof^General,  in  reply .-r-The  contract  was  cooiplete 
by  tbe  elLecution  of  the  deed.  A  contract  of  this  aort  to  aeUao 
estate,  would  be  suflSeiei^t  to  revoke  a  testatoi^s  will,  and  his  detth 
could  not  set  it  up  again.  The  nature  of  the  property  waa  alte^ 
by  it;  between  the  period  or  the  contract  and  the  death  of  Sir 
Aditon  Lever,  had  he  been,  indebted,  and  a  writ  %i(ehg^it  had  beea 
sued  out  against  the  estate,  the  plaintiff  .might  have  iiiaiated  tbst 
Sir  jfshton  held  it  only  as  a  trustee  for  him.  It  is  contended,  that 
it  is  a  case  of  hardship  upon  Sir  Askton ;  I  say  it  ia  not  ao«  Sir 
AAton  had  all  the  benefit  he  contracted  for :  be  bought  an  annoitj ; 
he  knew  in  its  own  nature  it  must  be  contmgent;  be  conaidered 
the  annuity  as  being  worth  the  estate.  It  is  said,  under  |he  act, 
there  can  be  no  consideration ;  but  as  soon  as  &e  security  was  ap- 
proved by  the  agents  of  SirJsht&n  Lever,  the  plaintiff's  eatate  %iu 
bound,  and  he  could  not  have  cleared  ittirom  Sir  AshianLete/s 
chaige.  Then  as  to  the  annuity  act,  the  plaintiff  here  does  not 
come  for  an  annuity,  but  for  an  estate :  if  the  contract  re^juired 
registering,  it  Was  Sir  Ashton's  business  to  register  it  It  is  the 
grantor*s  duty  to  register  the  deed.  If  he  had  come  for  payment 
of  the  annuity,  and  the  plaintiff  had  set  up  the  defect  of  that  re- 
gister, the  Court  might  perhaps  say,  that  from  that  defect  he  could 
not  recover :  but  although  the  cotnts  of  law  have  said,  that  tbe 
grantor  of  an  annuity,  making  the  objection  that  there  was  ao 
memorial  enrolled,  shall  not  hold  the  consideration:  the  Court  can 
never  take  notice  of  the  defect  of  registration,  at  the  instaoce 
of  him  who  ought  to  register.  Here  Sir  Ashtom  Lever  could 
not  have  refused  to  accept  die  annuity  on  the  ground  of  noR> 
registration.  What  is  the  justice  of  the  casef  If  it  was  Sir  Jsk- 
ton  Lever  9  intention  to  exchange  hb  property  for  an  annuity,  be 
was  satisfied  with  the  consideration.  It  was  not  the  intention  of 
[613  ]  the  annuity  act  to  cut  down  fair  transactions.  This  is  not  a  deed, 
bond,  or  instrument  for  securing  an  annuity,  within  the  aenae  of 
the  first  clause  of  the  act.  It  is  an  agreement  that  an  estate  shall 
be  conveyed,  and  an  annuity  shall  be  secured.  It  is  not  vvithin  the 
sense  of  the  clause,  as  it  fooksto^a^fiitureact*    tn  the  f:aseof 

infaatii 
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infants,  the  word  "  contracts**  is  contained  in  the  act:  bat  with         1794. 
respect  to  adults,  that  word  is  omitted.    The  act  contains  serere  wv^ 

penal  clanses :  suppose  this  bad  been  within  them,  couki  a  partj  Jace^k 
have  been  convicted  on  such  a  contract  as  this  ?  It  is  only  a  contract 
on  which  a  court  of  equity  may  compel  the  grant  of  an  annuity : 
this  could  not  be  contended  to  be  within  the  penal  cfaiuses.  What 
did  the  kgislature  mean  ?  It  clearly  did  not  mean  to  include  con- 
tracts in  the  first  clause.  This  is  not  an  instrument  for  granting  or 
securing  an  annuity ;  but  a  contract  that  a  party  will  make  a  future 
grant ;  and  refers  to  more  complete  instruments  to  be  made.  Il 
not  being  under  seal,"  the  covenantee  could  not  bring  an  action  for 
not  executing  a  grant,  upon  having  one  tendered  for  that  purpose. 
It  is  not  necessary  to  register  such  a  contract,  in  order  to  have  n 
specific  performance  of  it ;  though  he  must  have  registered  that 
future  deed,  in  order  to  have  brought  an  action  upon  it.  But  upon 
the  previous  contract,  the  remedy  is  diflferent.  With  respect  to 
the  exception  in  the  act,  the  covenant  to  give  landed  seciwity  is 
equivalent  to  a  covenant  to  convey  land  of  which  he  is  seised  in 
fee-simple.  Under  the  covenant,  8ir  Ashton  Lever  would  have  a 
right  to  such  security ;  leasehold  estate  would  not  do ;  Sir  AshiOH 
Lever  would  not  be  t>ound  to  take  it;  for  there  might  be  a  co- 
venant with  the  lessor  to  which  the  Court  would  not  make  the 
annuitant  liable.  There  is  no  decision  of  any  court,  by  which  the 
party  would  be  obliged  to  take  leasehold  estate  as  a  security.  In 
Cross/ey  v.  Arkwrigkt^  it  was  beld,  that  the  grantor  setting  up  tha 
annuity  act  as  a  defence^  should  repay  tbe  consideration  money ; 
but  that  is  very  different  from  saying,  that  Sir  Ashton  Lexer  can 
take  the  benefit  of  the  defect,  when  it  is  his  duty  to  register  it. 
laWm  reduces  it  to  the  question,  whether  that  has  been  done  in  this 
case,  which  has  been  required  in  other  cases.  Tbe  act  was  so  far 
complete  on  our  side,  that  they  might  have  called  upon  ua  to  pay 
the  annuity  or  l>e  foreclosed.  But  something  remained  to  be  done 
on  both  sides ;  that  to  be  done  on  thev  part,  is  to  convey  the 
estate. 

Lord  Chancdhr  said— ^ere  vrere  two  questions,  first,  was  tbi^  [  614  3 
in  form,  a  grant  of  an  annuity,  or  bnly  a  covenant  to  make  a  future 
grant?  and  if  it  was  only  a  coTenant  to  make  such  future  grant, 
whether  it  was  viitbin  the  act  (ay  As  to  the  rest,  I  do  not  see  if 
an  annuity  was  contracted  ^or,  why  the  consideration  should  not  be 
paid.  It  is  objected,  the  contract  cannot  l>e  carried  into  execution 
tnodo  et forma ;  that  has  great  weight  where  ^ere  has  l>eeu  no  pay* 
ment.  But  suppose  a  suit  had  been  commenced  for  paymeit  of 
the  ammity,  would  a  death  peftdeHte  Hie  have  made  a  diffeience  ? 
I  have  not  considered  the  cases  on  this  point  sufficiently  to  decide 
thb. 

(c)  At  to  this,  vide  Cretmgwf  v.  tbe  general  doctrine  npon  tke  8al]()eet« 
WUitmoitm,  4T.  R.  790,  aad  Jlwn  ▼.  vide  tM  EdiSor^s  note  to  the  JkUtt  ^ 
HwMawf  €,  1  ]ia4  Hep.  i^.  Asto     button  ▼.  fTtOMinf,  post,  vet  iv«  fSr. 
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Cabbs  Aroubd  akd  Pbtirmuipd 

The  canse  stood  over^  and  upon  the  24th  of  May,  Lord  Ckmh 
cellar  made  his  decree,  whereby  be  declared  that  the  contract, 
dated  the  27tb  ofJuly,  1.787,  between  Sir  AdUon  Lever  deceased, 
jand  the  plauUiff,  ought  to  be  carried  specifically  iolo  execution ; 
jand  decreed  the  same  accordingly,  and  gave  the  necessary  direQtioni 
for  that  purpose ;  and  for  an  account  and  payment  of  the  arrears  of 
the  annuity  of  £280,  the  consideration  for  the  purchase  of  the 
estate  (a). 


(«)  This  case  has  been  repeatedly 
recognized  and  approved  of,  the  prin- 
ciple being,  as  observed  by  Lord  EU 
ftoa,  that  the  party  has  the  thing 
lie  l>oaght,  though  no  payment  may 
have  been  made,  for  he  bought  snb- 
Jeet  to  a  contingency,  6  Ves.  ^31. 
.and  therefore,  on  the  other  hand,  if  the 
premises  are  deteriorated  by  fire  or 
'other  accident,  before  thd  completion 
of  a  contract,  the  purchaser  is  Donnd, 
J^aiM  V.  M^kr^  6  Ves.  549*  Co^  ▼. 
Trtcothicfct  9  Ves.  346.  Ex  parte 
Miner,  11  Ves.  559.  Harford  ▼.  Pur- 
tier,  1  Mad.  Rep.  533.  Akimnt  ▼. 
Johmon,  t  Swanst.  85.    RevtU  v.  Hiis- 


My,  9  Ba.  Se  Bea.  f  87.  et  vide  Sojrd. 
Vend.  &  Purch.  955.  for  if  by  the 
contract  he  has  become  in  eqoity  the 
owner  of  the  premises,  they  are  bb 
to  all  intents  and  purposes.  They  are 
Vendible  as  his,  chargeable  as  his, 
capable  of  being  incnmbered  as  his, 
they  may  be  devised  as  hia,  they  miy 
be  assets,  and  tbey  would  descend  to 
his  heir,  6  Ves.  352.  A  purchase 
before  the  Master  Is  not,  coni|>lete  be- 
fore confirmation  of  the  report,  and 
therefore  a  loss  by  fire  after  the  report, 
but  before  coufirmation,  falb  upon  the 
vendor.  Ex  parte  Miliar^  du  sup. 
y.FiJUI4i  13  Ves.  617. 


Rolls, 
f  4th  JIfay. 

Specific  perform- 
ance  decreed  of 
articles  of  sepa- 
ration at  the  suit 
of  the  wife, 
though  the  bus* 
band  ofifered,  by 
his  answer,  to 
receive  her 
again. 


[615] 


GUTH  V.  GuTH  (a). 

nPHIS  was  a  bill  filed  by  Catherine  Lysette  Ixtuisa  Guth,  by  her 
•*•  next  friend,  against  her  husband  John  alias  John  James  Phi- 
Up  Guth,  praying  that  an  account  might  be  taken  of  what  was  due 
to  her  in  respect  of  the  arrears  of  an  annuity  of  £100  agreed  to  be 
paid  to  her  by  her  husband,  in  pursuance  of  a  deed  poll  of  sepa- 
ration therein  recited,  and  that  he  might  pay  the  same  to  her  use, 
as  well  as  the  growing  payments  thereof,  as  they  should  from  time 
to  time  become  due. 

The  bill  staled,  that  the  plaintiff  and  defendant  being  naiives  of 
Germany,  several  years  ago  inlermarried  togetlier,  but  that  un- 
happy differences  having  arisen  between  them,  it  was  mutually 
agreed  that  tftiey  should  live  separate  and  apart  from  each  other ; 
and  accordingly  a  deed  poll  of  agreemeijt,  bearing  date  the  26th 
pf  October,  1715,  was  signed  and  ei^ecuted  by  the  defendant  for 
that  purpose;  whereby,  after  reciting  *'  that  they  had  mutually 
agreed  and  consented  to  live  separate  and  apart  from  each  other 
hoxs^  that  day ;  and  tl^at  the  plaintiff  had  agreed  and  consented 
pi^  that,  same  day,  to  go  immediately  out  of  the  realm  of  these 
knigdoms  into  foreign  parts  beyond  the  sea;  and  had  promised 
not  to  molest  him  the  defendant  in  any  manner  whatsoever,  nor  to 
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return  into  these  kingdoms  without  the  said  defendant's  consent^  m         179^ 
writings  to  that  purpose  previously  had  and  obtained,  and  signed  by  ^-^-^^ 

two  witnesses;  provided  that  the  defendant  should  not  fail,  neglect,  Goth 

or  leave  undone,  in  any  manner  whatever,   any   of  the   therein  Guth* 

named  conditions  and  covenants  by  him  to  the  plaintiff  thereby 
made :  he  the  said  defendant  agreed  to  allow  and  pay  to,  or  cause 
-to  be  paid,  unto  her  the  plaintifF,  or  her  assigns,  the  sum  of  «£lOO 
per  annum,  for  the  full  maintenance  of  herself  and  one  of  her 
children  named  Henry,  then  with  her,  during  her  natural  life,  and 
as  long  as  they  should  so  keep  separate  and  apart  from  each  other, 
by  equal  t![uarteHy  payments,  to  commence  from  that  day ;  pro- 
'  vided  that  the  plaintiff  should  conform  to  the  several  before  men* 
tioned  conditions  and  agreements ;  and  in  case  she  should  con* 
tract  any  debts  without  the  privity  and  consent  of  the  defendant, 
and  which  he  should  be  compelled  to  pay,  that  then  the  agreement 
«houW  bevoid." 

That  the  plaintiff,  with  her  youngest  child,  immediately  after  the 
execution  of  the .  agreement,  went  to  reside  abroad,  and  had  ever 
since  lived  apart  from  tiie  defendant,  and  had  not  during  that  time 
•molested  hini : 

That  the  annuity  of  £100  per  annum,  had  been  constantly  re* 
mitted  to  the  plaintiff  till  the  e6th  of  October,  1789;  but  that 
from  that  period,  she  only  received  ^10  a  quarter  from  the  de- 
fendant, who  had  repeatedly  refused  to  pay  up  the  arrears  of  the  an«» 
nuity,  or  to  remit  the  growing  payments  thereof,  in  the  manner 
stipulated  by  the  above  agreement  of  separation. 

The  defendant,  by  his  answer,  admitted  the  agreement  of  sepa* 
lion,  but  said,  that  in  17B9,  having  become  insolvent,  he  had  com* 
pounded  with  his  creditors,  and  paid  his  respective  debts  to  th^ 
utmost  of  his  ability,  and  was  thereby  rendered  unable  to  pay  to 
the  plaintiff  the  whole  of  the  sMd.arrouity,  and  that  the  sum  of 
^10  a  quarter  was  to  the  full  extent  of  what  be  could  a^ord  to  pa^ 
to  plaintiff  for  maintenance  of 'herself  and  diild,  and  that  in  ordei»  r  #?  #?  i 
to  alleviate  plaintiff's  escpence,  he  had  offered  to  take  home  the  L  ^*^  J 
child  and  maintain  it  himself : 

That  be  is  unable,  under  his  present  circumstances,  to  pay  to 
the  plahitiff  any  more  than  JE40  per  amium,  and  which  he  be-^ 
lieved  was  siifficient  for  the  maintenance  of  herself  and  child ; 
but  if  the  same  should  not  be  thought  sufficient  for  t4iat  purpose, 
be  was  ready  and  willing,  and  submitted  to  relinquish  the  agree* 
ment,  and  take  home  the  plaintiff  and  her  child ,  and  to  maintain 
them  with  his  other  children,  in  tht  best  manner  he  was  able.  * 
.  There  was  no  proof,  except  on  the  part  of  the  defendant,  of 
bis  insolvency,  and  having  compounded  with  his  creditors ;  and  that 
Ais  personal  income,  arising  from  his  business,  did  not  amount  to 
more  than  £300  per  annum. 

•    The  cause  came  on  in  Trinity  Term  last,  and  wi'as  much  agitated 
ac  the  bar;  b«|t  IMi  the  argutiieut  and  cases  ciledy  were  repeated 

and 
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1798.         mm!  coromemed  upon  by  his  Honour  b  giving  jn^^ownt^  it  is  » 
necesMry  to  state  tbem. 

His  Honour^  tbb  day  pronounced  hiadcciae  to  Aft  Mtowiag 
effect; 
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Master  of  the  Rolls* — ^Tbe  first  qneation,  npon  Ibis  agrecneiitr 
b  what  16  the  real  meaning  of  it :  for  if  it  does  not  nmowil  to  aa 
en^agcmeDt^  upon  the  part  of  the  busband,  to  permil  ibe  pluntiff 
to  live  separate,  till  tbcT  mutually  agree  to  cohabit  toge&er,  tbb 
bill  cannot  be  sustained ;  because  be,  by  Us  ammer,  kas  ejfered 
to  do  so.  This  has  been^compared  to  the  case  of  Head  v.  Head, 
(3  Atk.  547.)  and  said  to  be  a  fnere  temporary  amretmenip  and  not 
upended  to  be  binding  «upon  either  party,  provided  the  other  was 
willing  to  cohabit  aaain ;  notwidistandin^  it  bad  been  defibetately 
enter^  into :  but  the  true  construction  is,  a  total  sepnratioii,  no* 
til  both  shall  agree  to  cohabit.  The  recitri  in  tbb.  deed,  takes  no 
notice  of  way  future  cohabitation:  tot  the  words  purport  to  be  a 
mutual  agreement  to  live  separate  from  this  day ;  and  I  do  not  set 
how  I  can  annex  any  other  meaning  to  tbem,  than  thai  of  n  peiw 
petual  separation  from  each  other,  unless  both  fmAe9  shovMjoiathf 
wish  to  live  together  again.  It  has  been  contended,  that  tkedanit 
[  617  ]  in  thb  instrument,  which  stipulates  for  the  payment  of  tbe  annuity, 
must  mean  nothing  more  tlian  a  temporary  agreement ;  and-  that 
the  words  ''  as  long  as  we  shall  so  keep  separate  and  apavt  from 
each  other,**  clearly  furnish  that  construction :  now  tbe  conditkm 
was,  that  die  plaintiff  should  live  abroad,  and  take  ber  youngest 
child  witli  her ;  and  in  consideration  of  her  so  doing,  he  engages 
to  pay  to  her,  or  her  assigns,  «£lOO  per  annumf  so  long  at  they 
shall  keep  so  separate,  she  observing  tbe  condition  imposed  upon 
ber,  to  go  out  of  the  kingdom,  and  not  to  return  without  kb  con* 
sent,  or  to  molest  him  durii^  her  absence;  and  in  case  she  breaks 
any  of  the  above  conditions,  then  the  agreement  was  to  be  at  an 
end ;  so  that,  according  to  the  language  of  the  deed,  unless  there 
was  a  direct  violation  of  it  on  the  part  of  the  plamtiff,  the  defend* 
ant  could  not  oblige  her  to  return  to  him ;  and  it  may  be  clearly 
inferred  from  other  circumstances,  though  not  proved  or  disclosed 
in  evidence,  that  for  the  future  it  was  meant  by  both  parties,  that 
they  should  continue  separate  from  each  other,  unless,  in  case  of 
a  breach  of  tbe  conditions  contuned  in  the  agreement,  tbe  one  bad 
a  right  to  compel  the  other  to  return.  Then  the  question  is,  whe- 
ther, without  proof  of  any  other  circumstances  tfawi  that  of  a  mu- 
tual agreement  of  separation  between  them,  tbb  Court  will,  upon 
a  bill  filed  by  the  wife,  compel  the  husband  to  abide  by  it^  al- 
though he,  by  hi|^:answer,  offers  to  cohabit  with  h^,  and  ought 
sue  in  the  Ecclesiastical  Cpurt  for  restitution  of  conjugal  ri|^ts. 
It  has  been  suggested,  that  to  enforce  such  a  contract,  would  be  an 
infringenrait  upon  th|^  jurisdiction. pf  tbe  Spiritual  Court:  bat 

fhal 
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that  court  can  only  judge  by  circumstances,  how  far  it  is  warranted         179*« 
to  pronounce  a  compulsory  sentence  against  the  husband  or  wife ;  g'^^ 

but  with  resp^t  to  the  contract  itself  for  a  separation,  it  cannot  ^ 

have  any  right  to  pronounce   sentence  upon  the  agreement  itself,         Ovtwu 
or  to  take  into  xonsideration  the  circumstances  upon  which  it  may 
be  founded.     In  such  cases,  where  parties  have  been  unhappy^  and 
it  has  beeu  found  expedient  to  enter  into  such  a  deed  of  separation, 
aurely  it  was  neither  necessary  nor  fit  that  a  wife  should  proclaitn 

^  to  the  public  every  circumstance  which  may  have  occasioned  it ; 
neither  is  it  necessarir  far  this  Court  to  know  every  particular  so  as 
to  enforce  an  execul!ton  of  it.  (/i)  There  are  instances  where  diis 
Court  has  determined  to  enforce  such  contracts  either  with  or  with- 
out a  disclosure  of  circumstances,  without  the  parties  resorting  to 
the  Ecclesiastical  Court ;  and  the  rule  seems  to  be,  that  as  against  £  6tB  3 
the  husband,  it  will  enforce  an  agreement  for  a  separation,  upon 
a  bill  filed  by  the  wife,  though  the  husband  has  declared  his  readi- 
ness to  take*  her  homeagam;  the  Court  will  say,  these  are  cir- 
cumstances which  we  must  not  enquire  into.  The  agreement 
ought  to  be  deemed  mutual,  the  husband  ought  to  pay  the  money, 
and  the  bill  is  to  compel  him  to  do  so.  It  has  been  said,  that  die 
husband  has  been  compelled  to  enter  into  this  engagement,  and 
upon  that  ground,  if  he  had  filed  his  bill  to  be  relieved  against  it, 
the  contract  might  have  been  rescinded  :  it  does  not  appear  to  be 
the  case  here,  but  even  supposing  such  a  contract  had  been  ob- 
tained from  him  by  some  circumstances  of  coercion ;  if  the  wife 
bad  been  sufiiciently  guarded,  as  in  the  present  instance,  in  respect 
of  ber  conduct,  and  observing  the  conditions  thereby  imposed 
upon  her,  it  does^  not  follow,  that  he  is  not  bound  by  it :  and  surely 
if  it  binds  his  wife,  it  must  bind  him,  as  a  mutual  agreement;  it 
was  his  contract  as  much  as  hers,  and  he  shall  not  avoid  it,  un- 
less he  can  shew  a  direct  violation  of  it  on  the  part  of  the 
plaintifi^.  • 

Tlie  cases  fully  establish  this  principle,  the  first  of  which  is 
See/ing  V.Crawley,  \^th  of  November,  1700,  2Vern.  386.  Reg. 
lib.  p.  71'  1700.  It  appears  from  the  Register's  Book,  that  iht 
4iefendant,  by  his  answer,  had  offered  to  be  reconciled  to  the  party, 
or  if  she  did  not  choose  to  return,  then  to  allow  her  the  JC\60 
per  annum ;  and  the  decree  seems  to  rest  upon  the  particular  cir» 

.  cumstances  of  the  case.  The  next  case  is  Angier  v.  Angjer,  Pre. 
Chan.  497.  or  as  it  is  written  in  the  Register's  Book,  JEngier  v. 
Engier,  Keg.  Lib.  A.  6th  December,  1717;  a  vast  number  of 
witnesses  were  examined ;  the  agreement,  as  charged  in  the  bill, 
was  admitted  by  the  answer ;  but  it  does  not  appear  for  how  long 
they  were  to  separate,  nor  are  there  any  words  purporting  a  pei^ 
petual  separation ;  it  is  admitted  by  the  evidence  on  both  sides,  • 
that  tbe.husband  and  wife  could  not  five  together  without  the  hazard 

(«)''Sm  JL<*€i4  n  6«^,  J  Te*.  SSS. 
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•17W-         of  very  bad  consequences:  there  bad  also  been  proceedings  in  the 
%^vw  Spiritual   Court;  the  decree  established  the  agreement,  with  the 

OuTH  reasons  for  so  doing,  and  directed  a  settlement  to  be  made  upon 

O  Jth  *®  ^*^®  ^°  performance  of  it.    That  case  had  an  ingredient  in  it, 

r  619]  which  this  had  not,  for  it  proceeded  upon  a  great  deal  of  evidence 
of  circumstances,  and  upon  the  ground  that  die  agreement  bad  put 
an  end  to  the  suit  in  the  Ecclesiastical  Court.  Lister's  case,  8  Mod. 
22.  Stra.  478.  was  a  case  at  law,  upon  an  habeas  corpus^  where 
the  court  refused  to  deliver  back  the^wife  to  the  huaband,  and 
there  is  another  case  of  a  like  nature  in  1  Burr.  Rep.  Bex  v. 
Meadf  452.  Fitzer  v.  Fitter,  2Atk.  511.  was  a  bill  brought 
against  the  husband  and  his  creditors,  and  Lord  Bardwicke  goes 
upon  this  ground,  that  with  respect  to  creditors,  such  an  agree- 
ment being  voluntary,  could  not  prevail, .  though  good  against  the 
husband,  upon  the  authority  of  JBugter  y.  Engier,  and  See£«ig  v. 
Crawley:  and  his  Lordship  observed,  that  if  he  was  to  enforce  it, 
as  against  the  creditors,  it  would  be  encouraging  in'sohvent  parties 
to  execute  such  agreements,  by  way  of  avoiding  payment  of  their 
debts.  So  in  Stephens  v.  Olive,  (ante,  vol.  .ii.  p.  90.)  one  of  the 
points  was,  whether  the  .agreement  was  good  against  creditor?,  and 
Lord  Kenyan,  in  citing  Fitzer  v.  Fitzer,  observes,  diat  it  was  not 
so  in  that  case,  because  there  MV^as  no  valuable  consideration  on  the 
part  of  the  wife ;  but  held  it  good  in  Stephem  v.  Olive,  considering 
that  the  circumstance  of  the  property  being  invested  in  trustees, 
and  they  bound  to  maintain  the  wife,  rendered  it  A  valuable  con- 
sideration, so  as  to  support  it  against  creditors*  Head  v.  Head, 
1  Ves.  17.  but  more  accurately  reported  in  3  Atk.  547*  has  been 
aaid  to  completely  decide  the  present  case,  and  ^tablisb  this  prin- 
ciple, that  if  the  husband  offers  to  take  the  wife  home,  the  court 
must  comply,  and  annul  the  agreement:  the  question  was,  whe- 
ther the  letter,  which  is  accurately  stated  in  Atkyns,  amounted  to 
an  agreement  for  a  perpetual  separation,  or  merely  a  temporary 
one ;  and  it  was  clear,  from  the  language  of  it,  that  it  meant  only 
the  latter ;  Lord  Hardzvicke  seems  to  have  been  anxious  to  have 
enforced  it,  if  he  could  have  done  so  with  propriety,  and  be  de- 
cides the  case  purely  upon  the  ground  of  its  being  a  mere  tempo- 
rary agreement,  and  that  the  parties  must  apply  to  the  Ecclesias- 
tical Court:  that  authority  cannot  decide  this  case;  as  if  it  had 
been  a  perpetual  agreement,  the  Court  would  doubtless  have  en- 
forced it.     Fletcher  v.  Fletcher,  *  November  20Ui,  1 788,  has  also 

been 

•  FUtekerv,  Fletcher  (a),  the  plaintiff,  the  wife  of  the  defendant,  ffled  h«r 
bill  against  her  husband  and  trustees  for  a  specific  performance  of  articles  qfu- 
paration:  the  defendant,  the  husband,  filed  his  cross  bill  for  the  deliTery  up  of 
the  articles,  and  praying  that  the  same  luight  be  cancelled:  the  plaintiff  having, 
as  proved  in  the  cause,  returned  to  her  hosbaud,  and  cohabited  with  him  for 

(a)  There  is  a  very  full  and  satisfactory  report  of  this  case,  2  Cox,  99. 

fomri€en 
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been  adverted  to ;  the  learned  judge  was  perfectly  clear,  that  in 
ail  cases  where  the  contract  is  a  proper  one^  this  Court  will  enforce 
it,  and  would  have  done  so  in  that  instance^  had  there  not  been  a 
subsequent  cohabitation. 

After  these  authorities,  indepcndant  of  any  other  circumstances, 
and  without  proof,  the  question  nakedly  comes  before  me,  whether 
I  ought  not  to  enforce  this  agreement ;  and  I  am  of  opinion,  that 
I  am  bound  by  the  cases  to  do  so.  It  has  been  suggested,  that 
there  are  authorities  where  the  parties,  after  such  a  contract,  have 
applied  to  the  Spiritual  Court  for  a  restitution  of  conjugal  rights: 
and  that  there  is  the  case  of  Booth  v.  Booth,  in  the  latter  part  of 
Lord  Hardwkke's  time,  which  came  before  the  Court  upon  an 
injunction  to  restrain  the  proceedings  in  the  Spiritual  Court ;  but 
what  became  of  that  matter  I  have  not  been  able  to  trace :  what 
would  be  the  event  of  such  an  application,  it  is  not  necessary  for 
me  now  to  decide.  The  objection  which  remains  to  be  considered, 
is,  that  if  the  Court  does  enforce  such  a  contract,  the  peculiar 
situation  of  the  defendant,  as  having  been  an  insolvent  man,  does 
not  warrant  a  specific  performance  of  it  in  the  present  instance,  at! 
least,  to  its  utmost  extent,  and  that  the  plaintiff  ought  to  rest 
satisfied  with  the  ;£40  per  annum.  But  I  am  of  opinion,  that  if 
it  is  performed,  it  must  be  so  in  toto,  and  that  it  cannot  be  exe- 
cuted only  in  part.  This  is  the  contract  of  the  husband  to  main- 
tain the  child  as  well  as  the  wife,  and  he  must  abide  by  it ;  and  so 
long  as  she  complies  with  the  conditions  of  it  and  keeps  the  child, 
she  must  receive  the  £100 per  annum:  therefore,  let  it  be  referred 
to  the  Master  to  take  an  account  of  what  is  due  for  the  arrears  of 
the  annuity  from  the  date  of  the  receipt,  and  let  the  same  be  paid, 
together  with  the  growing  payments  to  her,  or  such  person  as  she 
shall  appoint,  and  the  defendant  to  pay  the  costs  (a). 

fourteen  days^  and  there  being  some  other  strong  collateral  circumstances  in 
evidence,  in  favour  of  the  defendant: 

Mr.  Justice  Bu{/er,  sitting  for  Lord  CAonce/Zor,  rofased  to  decree  a  perform- 
ance, and  dismissed  the  original  bill ;  and  upon  the  cross  bill,  ordered  the  deed^ 
to  be  delivered  up ;  no  costs  on  either  side. 
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(a)  The  present,  as  observed  by 
"Lord  EldoHj  11  Ves.  53$,  is  the  only 
case  in  which  such  a  contract  has  ac- 
lualW  been  enforced,  and  though  it 
has  been  taken  for.  granted,  in  some 
cases,  (Lard  RodMey  v.  Chambertf  2 
East,  S8S.  Hobbs  v.  Hull,  1  Cox, 
445.  Fktiher  v.  FUtchery  2  Cox,  99.) 
that  a  Court  of  equity  has  jurisdiction 
to  decree  the  specific  performance  of 
articles  between  husband  nnd  wife  for 
ai  separation  and  separate  mainte- 
nance, that  doctrine  baa  now.  been 
abandohed,  (vide  the  cases  cit.  iiilTia) 
it  being  impossible,  as    against   the 


wife,  to  hold  them  good  either  in  law 
or  equity;  as  she  cannot,  while  under  ^ 
rovertnre,  execute  any  deed  whatever. 
Upon  this  principle  the  cases  of  iZtng^ 
He^d  V.  Lady  Lameabo^eugh,  Co.  B.  L.  • 
Corbet  ▼.   Poelnitz,  1  T.  R.  5.    and 
Barwell  ▼.  Brooks^  cit.  ib.  in  which  it 
hud  been  determined,   that  a   feme; 
covert  living  apart  and  having  a  sepa* . 
rate  maintenance,  might  contract  and 
be  sued  as  a  feme  sole,   after  having ' 
been  repeatedly  doubted,  Hatehett  ▼. 
Baddeley,  t  Bl.  Kep.  107$.    C<Miipt<i|ii 
V.  Co//iiMon,    1  H.  Bl.  350.     JS/ioA  v. 
U\gK,  5T.  R,  679.    Hyde  v.  Frxce^ 

3  Ves. 
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Cases  Aacvkd  akh  Detbimikb^ 


a  Ves.  443.  Clautim  ▼.  Adawu^  6T.  R. 
604.  ^ettrd  v.  ffeM,  t  B.  Ac  P«  107. 
were  finally  over-ruled  Upon  great  de. 
liberation  by  all  the  jadfet  in  MmdkM 
y.RMitm,  8T.  R^  545;  and  that  de- 
termiDation  has  been  followed,  Mtenk 
¥.  HutckinM&n,  9  B.St  P. «f 6.  Boggeii 
T.  Frier^  U  Eatt,  901.  Kay  r.Dueketf 
de  Pienhtf  3  Campb.  ISf.  Tbene  caact 
have  restored  the  old  rale  of  law,  by 
which  (with  the  well  known  exceptions 
of  where  the  hosbaad  has  abinred  tile 
realm,  become  professed,  or  u  banish- 
ed, Co.  Lit.  133.)  no  married  woman  is 
capable  of  contracting  or  acting  as  a 
leme  sole,  or  of  suing  or  being  sued 
as  sQch. 

But  since  a  Coort  of  equity,  as  ob- 
aerred  by  Sir  fT.  GrmtU^  S  Meriv.  S68. 
recogniacs  no  power  in  the  hosband 
and  wife  to  vary  the  rights  and  daties 
growing  out  of  the  marriage  contract, 
or  to  etfert  at  their  pleasure,  a  partial 
dissolution  of  that  contract ;  it  should 
seem  to  follow,  that  it  woold  not  ac- 
knowledge the  validity  of  any  stipu- 
lation that  is  Rn^rely  accessary  to  an 
agreement  for  separation.  It  has  how- 
ever been  determined,  thatengagements 
entered  Intb  between  I  he  bnsband 
and^a  third  partVt  shall  be  talid  and 
binding,  although  they  originate  oat 
of,  and  relate,  and  give  efficacy  to 


that  maatihorised  state  af  s^aiatistf 
onw|iich  the  husband  and  wile  have 
endeavoured  to  place  tbemselvesy  U* 
gmrd  V.  Jsteasn,  3  Ves. 35f.  UrdSt. 
Jokm  V.  tody  Si^  Jafas,  11  Ves.  M& 
Se^gme  ▼.  Semgrrnie^  13  Vea.  439* 
fTorrmU  v.  Jaco6,  3  Meriv.  ^36.  aad 
where  a  trostee  irftiaed  te  enforce  a 
bond  for  an  annuity  gWen  hy  a  has* 
band  upon  separatiooy  uie  Court,  npsa 
a  biU  Of  the  wife  by  her  next  ftioid. 
made  a  decree  fbr  the  trrean  aad 
growing  paym^entiy  C^tke  ▼•  IF%gn% 
10  Ves.  191. 

As  In  the  Spiritual  Coav^  upon  a 
separation  «  awaai  H  <Aora  prnpUrtm' 
tUimm  «i^  mduUerimmw  nfter  a  rtesn 
ciliatiou  the  same  canse  ofocMsplaiat 
cannot  be  revived  ;  so  after  a  separa- 
tion upon  articles,  if  tbe  parties"  once 
together  again  come  there  is  a  com- 
plete end  of  them,  Fktekery.  FUUher^ 
cit.  sup.  Urd  Si*  Jckm  rl  Lrndf/SL 
Joka,  ati  sup.  Bmtemmm  v.  Caaafcsi 
Vlistf,  1  Dow.  P.  C.  SS&. 

As  to  a  covenant  from  tiie  traslcm 
in  a  deed  of  separation  t^  indemnify 
the  hnsbaad  against  debts  cootractet 
by  the  wife  after  the  separatiett,  bdag 
a  valuable  fonsidemtion  aa  agaiBii 
creditors,  vlde'StrcpAnrnv.  OIim,  aate, 
▼el.  il.  90.  and  the  Editor's  note. 


[621] 

lincoinVIiui 
Hall,S5thIfay. 


>nto 
stay  waste  refut- 
ed, where  the 
plaintiff  and  the 
defendant  in 
possemion  vrera 
tenants  in  oom- 
mouy  but  grant* 
ed  on  aftdsTit 
of  defendants 
insolvency. 


Smallman  r.  Onions  and  Others  (a). 

lYiTR*  jibboi  moved  for  an  injunction  to  restrain  tbe  defendants 
**-^^  from  felling  or  cutting  down  any  more  timber  or  other  trees, 
or  committing  further  waste  on  the  premises  in  tbe  bill  mentioned, 
upon  affidavits  of  title,  and  of  waste  committed. 

Bj  the  bill,  and  that  part  of  the  affidavits  which  went  to  die 
pkintiff  *s  title,  it  appeared  that  Lucius  Henry  Hibbins,  LLD. 
being  seised  in  fee  of  the  premises,  devised  the  same  to  bis  wife 
and  two  other  persons,  as  trustees,  to  sell  the  same,  and  out  of 
the  money  to  be  produced  by  the  sale,  to  par  off  incunibnincei 
on  tbe  estate,  then  to  his  wife  for  life,  and  alter  ber  decease  to 
pay  certain  legacies,  and  to  divide  the  rest  of  the  monejrinto  threa 
parts,  and  to  pay  and  apply  them  as  follows,  that  is  to  say,  two 
parts  of  the  said  three  parts  to  his  son  j^^c/mcii:  George  (whom 
be  called  his  unhappy  fugitive  son,)  if  living/ or  if  dead,  to  his 
children  lawfiillv  begotten,  but  if  he  be  dead  without  lawful  iasiie, 
then  to  such  of  his  relations  as  his  wife,  by  ber  last  w3l  should 
have  appointed  to  receive  the  same  on  sudi  a  contingency;  ami  fx 


(a)  Reg.  Lib.  B.  1791.  fol.  iOl. 


want 
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wtnt  of  such  tppointraent  then  to  his  niece  Lucretia,  daughter  of         179^* 
Ids  brother  Hibbins ;  and  as  to  the   other  third  part  of  the  said  ^^^^^ 

money,  to  pay  the  interest  thereof  to  his  daughter  Henrietta  La-      SmAwtAn 
cretia,  for  her  sole  and  separate  use,  and  out  of  the  power  of  her        Oaio«t« 
husband,  and  after  his  deceae,  if  she  should  happen  to  survive  him, 
to  pay  the  money  to  the  said  Henrietta  Lucretia^  her  exectttors,  ^c. 
provided  the  said  executors,  i^c.  were  not  of  the  blood  of  her 
husband ;  and  if  his  said  wife  should  die  before  her  said  husbanS, 
then  to  pay  the  said  three  parts  to  such  of  the  testator's  relations, 
as  his  said  ^ife  should  appomt  to  receive  the  same ;  and  for  want 
of  such  appointment,  to  the  children  of  J<^hn  Oniotn^  share  and 
share  alike,  and  made  his  wife  executrix.    Elizabeth  Hibbins,  'the 
widow  of  the  testator,  entered  into  possession  of  the  estate,  and 
made  her  will,  dated  23d  November,  1759$  and  thereby  directed, 
that  in  case  her  husband's  son  Frederick  George  was  dead  without 
issue,  the  trustees  should  pay  his  two  thirds  to  Henrietta  Lucretia, 
(in  certain  events^  Ipemainder  to  Lucretia,  daughter  of  the  said 
jijucius  Hibbini,  ner  executors,  administrators,  ami  assigns :  Eliza^       [  022  ] 
beth  Hibbins  died  soon  after  the  making  of  the  will,  Henrietta 
Lucretia  being  then  dead,  without  issue :  Frederick  George,  son 
of  Lucius  Hibbins,  about  forty  years  ago,  went  abroad,  and  had 
never  returned  to  Englasad,  and  therefore  the  deponent  swore  he 
verily   believed  that  be  was  dead  without  issue.    The  plaintiffs 
Robert  SmaUmau  and  Lueretim  SmaUman,  are  the  son  and  daugh- 
ter of  Lucretia,  the  daughter  of  the  testator,  and  as  such  entitled, 
in  the  events  that  have  happened,  to  the  money  to  arise  from  the 
sale  of  the  premises. 

The  premises  had  not  been  sold,  but  John  Onions,  junior,  who 
was  entitled  to  the  other  third,  as  the  son  of  John  Onions,  upon 
the  evient  of  the  death  of  Henrietta  Lucretia,  entered,  upon  the 
death  of  Elizabeth  Hibbins,  into  the  whole  of  the  premises,  and 
liad  continued  ever  since  in  possession,  without  paving  any  rent 
to  the  plaintiffs,  and  plaintiff  Robert  SmaUman,  who  made  the 
affidavit,  swore,  that  being  informed  that  part  of  the  timber  had 
been  agreed  by  Onions  to  be  sold,  he  made  an  entry  upon  the  ' 
premises,  and  then  fotmd  that  the^  timber  had  been  sold  by  the  de- 
fendant Onions,  to  the  other  defendants  Massey  BSkd  Lewis,  whose 
agents  were  then  cutting  the  timber. 

lu  a  further  affidavit,  the  plaintiff  SmaUman  swore,  that  he 
bad  applied  to  the  defendants  Massey  and  Lems,  that  two- thirds 
of  the  ptu-chase  money  of  the  said  timber  might  be  paid  into 
court,  to  the  credit  of  the  cause,  and  not  paid  over  to  the  defend- 
ant Oitions;  which  they  refused,  and  said,  they  should  pay  the 
money  to  the  defendant  Onions :  and  the  plaintiff  further  swore, 
that  if  the  purchase  mone^  for  the  timber  so  purchased  by  the  de- 
fendants Massey  a^nd  Leans,  should  be  paid  to  the  said  defendant 
Onions,  the  same  will  not  be  safe  in  his  hands,  as  the  deponent 
conceives  the  said  John  Onions  is  not   of  ability  to  answer  the 

amount 


62t 


179«. 


Smallmam 

o. 

OMIOlIt* 
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Etnount  of  the  said  two-thirds  of  the  purchase  monej  of  the  tiin«> 
ber,  and  two-thirds  of  the  rents  and  profits  of  the  premises. 

Lord  Chancellor  said — ^he  bad  no  idea  of  ah  injunction  to  staj 
waste  in  such  a  case  as  this,  where  the  persons  applying  for  the 
injunction  are  tenants  in  common  with  the  person  m  possession, 
who  has  therefore  an  equal  title  to  the  possession  with  them,  al- 
though thej  might  have  a  partition  against  him  :  and  referred  to  a 
case  in  1 786  (a). 

• 

Mr.  Abbot  argued — that  thej  were  onlj  equitable  tenants  in 

common,  the  legal  estate  being  in  the  surviving  trustee;  that, 
therefore,  the  person  who  was  committing  the  waste  has  no  title 
to  the  possession,  and  cutting  the  timber  is  a  trespass  upon  tlie 
trustees :  and  the  affidavit  states,  that  the  party  is  msolvent,  and 
cannot  pay  the  plaintiffs  their  shares  of  the  money  to  be  produced 
by  tiie  sale. 

And  upon  this  ground  the  hord  Chancellor  granted  the  injunc- 
tion (6). 


(a)  This  alludes  to  the  case  of  GooA' 
fpyn  V.  Spray^  S  Dick.  667. 

(6)  Applications  between  tenants  in 
common,  joint-tenants,  and  co>parce- 
ners,  for  injunctions,  have  generally 
been  refused,  Goodwyn  ▼.  Sprays  cit. 
snp.  unless  attended  by  some  peculiar 
circumstance,  as  the  insolvency  of  the 
party  in  the  present  instance  :  or  in 
cases  of  destruction,  Hole  v.  Thomns^ 
7  Ves.  .S89.  that  not  being  the  legiti- 
mate exercise  of  the  enjoyment  aris- 


ing out  of  the  nature  of  the  party's 
title  to  that  which  belonged  to  bin 
and  the  other  party,  16  Ves.  ISl.  So 
where  one  tenant  in  common  had  be* 
come  the  occupying  tenant  of  the 
other.  Lord  EUiom  granted  an  injonc- 
tion  stating  that  circumstance  express- 
ly in  the  order,  and  restraining  him 
n'om  committing  any  waste  upon  the 
premises  which  he  held  as  snch  occu- 
pying tenant,  TVporf  y.  .Tii?orf,  16  Ves. 
128. 
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Elmslie  and  Others  v.  M^Aulay  and  Others*  Rolls, 

lithJmi^. 

THE  plaintiffs  were  creditors  of  JohnOstlvy,  who  died  10th  Creditors  of  il. 
of  April,  178B,  having  made    his  wiU,   and  appointed  his  cannot  nmintom 
widow  Jane  Ogilvi/f  one  of  the  defendants^  sole  executrix,  who  represlStiiSveir 
had    proved    the    same;    the  plaintiffs  filed   a  bill  against  herj  ofJB.  toapart 

as  executrix  of  her  husband,  for  an  account  of  his  estate,  to  which  oftheresidne  of 
,  ,    .      I  J    .u  u  r        !-•     whose  estate  if. 

she   put  ni  her  answer;  and   the  cause   coming  on   before  his  jg entitled. 

Honour,  it  was  ordered  to  be  referred  to  the  Master  to  take  an 
account  of  the  testator's  estate,  with  usual  directions.  Before  the 
account  taken,  or  further  order  made,  the  plaintiffs  filed  the  present 
bill  against  the  defendants  M'jlulay,  as  executor  of  Patrick 
Ogilvy,  brother  of  the  said  Jolm  Ugilvi/,  Jane  the  widow,  the 
other  executors  of  the  brother,  and  other  persons  interested  in  the 
distribution  of  his  {Patrick  Ogilvj/y  the  brother's)  estate,  and  the 
Bank,  stating  the  former  bill,  and  that  the  assets  of  John  OgUvi/^ 
possessed  by  the  defendant,  his  v\idow,  were  not  sufficient  to  satisfy 
his  debts,  and  that  the  plaintiffs  had,  since  the  filing  their  bill,  dis*- 
covered  that  Patrick  Ogilvy,  the  brother  of  John,  had  made  his 
willy  dated  24th  August,  i782,  and  had  thereby  directed  **  the 
residue  of  his  property  to  be  put  into  the  funds  of  the  Bank  secu- 
rity, the  interest  to  be  paid  to  his  father,  and  after  his  decease,  the 
money  funded  to  be  divided  into  three  equal  parts,  one  part  thereof 
to  be  paid  to  his  loved  brother  John  Ogilvy/*  the  other  thirds  to 
other  persons  who  were  made  defendants,  and  appointed  the  de- 
fendants M^Aulay,  Campbel,  and  his  brother  John  Ogilvy,  exe- 
cutors ;  that  Patrick  Ogilvy  died,  soon  after  making  the  will,  and 
that  John  Ogilvy  and  Campbel  proved  the  same,  that  Campbel 
had  proceeded  to  collect  certain  parts  of  the  estate  of  Patrick  [  &L5  ] 
Ogilvy  abroad,  which  he  had  remitted  to  the  defendant  APAuiay^ 
who,  though  he  had  not  proved  the  wiH,  had  collected  effects  m 
England,  and  had  received  the  same,  together  with  the  effects 
remitted  by  Campbel ;  the  bill  further  stated,  that  the  defendant 
Jane  the  widow  of  John  Ogilvy,  had  refused  to  join  the  plaintiffs 
in  this  suit,  or  to  take  measures  to  compel  the  defendant  M^Aulay 
to  lay  out  the  testator's  property  in  his  hands,  upon  the  trusts  of 
the  will ;  and  that  the  plaintiffs  had  reason  to  believe,  that  unless 
the  properly  of  testator  Patrick  Ogilvy,  in  the  hands  of  defendants 
M'Aulay  and  Campbel,  is  laid  out  according  to  the  directions  in 
Patrick  Oeilvys  will>  the  same  would  be  endangered ;  and^  as  the 
Vol.  III.  o  o  assets 
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179^.         assets  of  John  Ogilvy  are  insufficient  to  pay  the  plaintiflTs  and  other 
wvw  creditors  their  debts,  without  applying  his  interest  under  Patrick 

Elmslib  Ogilvy*^  will  for  that  purpose,  they  bad  applied  to  defendant  Jant^ 
M^AuLAY*  ^^  require  the  defendant  M^jiulay  to  come  to  an  account  of  the 
property  of  Patrick  Ogilvy  which  has  come  to  his  hands,  and  to" 
request  him  to  invest  the  same  as  directed  by  the  testator^s  will,  for 
the  benefit  of  the  persons  now  interested  in  the  same,  or  who 
will  become  entitled  to  receive  the  same,  according  to  their  respec- 
tive interests,  after  the  decease  of  the  defendant  Malcolm  Ogilty, 
the  testator's  father. 

The  bill  therefore  prayed  an  account  of  the  personal  estate  of 
Patrick  Ogilvy  come  to  the  hands  of  the  defendant  M^jtulay,  or 
others  of  the  defendants,  and  that  after  payment  of  testator's  debts, 
4rc.  the  residue  might  be  invested  in  some  of  the  public  funds,  the 
interest  paid  to  the  defendant  Malcolm  Ogilvy  for  life,  that  two 
third  parts  might  be  declared  to  belong  to  the  persons  to  whom  the 
same  were  given  by  testator's  will,  and  the  remaining  third  part  to 
John  Ogilvy  (kceased,  and  that  the  said  John  Ogilvy*$  third  part 
may  be  decreed  toward  tht  payment  and  discharge  of  the  plaintiff^s 
ana  hii  other  creditors*  just  debts,  8^c. 

The  defendant  Jane  Ogilvy  (widow  of  John  Ogihy)  by  answer, 
denied  that  she  ever  refused  to  join  with  the  plaintiffs  in  this  suit, 
or  to  take  other  measures  to  compel  the  defendant  M^Aulay,  to 
lay  out  and  invest  the  testator  Patrick  Ogihyn  property  on  tlie 
trusts  of  his  will,  she  never  having  been  applied  to,  or  reqtiested 
by  the  plaintiffs  to  join  them  in  this  suit. 
[  626  ]  At  tlie  hearing  of  the  cause,  his  Honour  had  thrown  out  great 

doubts,  whether  the  creditor  of  ji,  could  mauitain  a  bill  against 
the  possessore  of  the  assets  of  £.  in  which  j4.  was  interested, 
fiis  Honour  this  day  pronounced  judgment. 

Master  of  the  Rolh. — My  only  doubt  has  been,  whether  this 
was  a  case  to  di.sniis$  the  bill  with  costs  :  and  1  think  I  should  not 
do  justice  to  the  parties  if  1  did  not  dismiss  it  tvith  costs. 

It  is  a  bill  by  thfe  creditors  of  John  Ogilvy,  against  persons 
having  assets  of  Patrick  Ogilvy. 

The  first  bill  was  against  Mrs.  Ogilvy,  the  executrix  of  John 
Ogilvy,  for  an  account  of  his  estate. — On  the  hearing,  tlie  usual 
accounts  were  directed. 

Before  any  account  taken,  the  creditors  filed  this  bill  against 
Mrs.  Ogilvy,  the  executrix,  the  residuary  legatees  of  Patrick 
Ogilvy,  and  other  persons  interested  ii^his  estate. 

rhe  question  is,  whether  the  Court  will  permit  such  a  bill  to  be 
filed  ?  The  constequcnce  of  it  would  be,  that  it  would  be  com- 
petent to  any  simple  creditor  of  John,  to  file  a  bill  against  the 
representatives  of  Patrick:  if  John  was  one  of  the  residuary 
legatees  of  Patrick,  so  might  Patrick  be  of  some  other  estate, 
which  the  creditor  of  John  might  as  well  follow. 
V  It 


\ 
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It  is  impossible  to  maintain  such  a  bill,  except  in  the  case  >^1iere 
there  is  a  collusion  of  the  executrix  with  the  person  who  is  pos- 
sessed of  the  fund :  that  made  out  or  proved,  might  support  such 
a  bill. 

Here  tliey  should  have  made  a  special  application,  to  be  let  in 
before  the  Master ;  and  have  desired  that  she  might  be  directed  to 
pursue  the  effects  of  Patrick,  or  that  they  might  be  permitted  to 
use  her  name  in  a  suit  for  that  purpose. 

All  collusion  is  denied  by  the  answer,  and  none  is  proved  :  then 
can  such  a  bill  be  supported  ?  It  would  be  a  monstrous  proposi- 
tion for  me  to  lay  down.  She  has  sworn  she  never  was  called 
upon  to  pursue  the  effects  of  Patrick  till  after  the  bill  filed. 

Another  objection  to  such  a  bill  is,  that  if  it  were  maintainable 
by  every  single  creditor  upon  the  fund,  so  it  would  be  against  every 
individual  debtor  to  the  fund  ;  which  would  load  the  records  of  the 
Court  with  an  infinite  number  of  expensive  suits. 


1792. 


(tt)  The  general  principle  has  been 
established  by  a  great  vanety  of  deci- 
sions, that  a  debtor  to  the  estate  can- 
not be  made  a  defendant  to  a  bill  by  a 
creditor  or  residnary  legatee  against 
the  executor,  unless  there  be  collusion, 
insolvency,  or  some  special  case,  New' 
land  V.  Cluimpion,  1  Vos.  105.  Beck- 
ley  V.  DotYingtoHy  cit.  6  Ves.  749. 
rranklyn  v.  Ferne^  Barnard.  Ch«  Rep. 
30.  Utterion  v.  A/atr,  post,  vol.  iv. 
270.  2  Ves.  jun.  95.  Bowser  v.  Hughes^ 
1  Aust.  101.    Dvran  v.  Simpson^  4  Ves. 


Bill  dismissed  with  costs  (a). 

651.  Troughton  v.  Binkes,  6  Ves.  572* 
Alwger  V.  Rowley,  ib.  749.  Benfitld 
s.SoloinoMy  9  Ves.  77.  Saxton  v.  Da* 
I'M,  18  Ves.  72.  S.  C.  1  Rose,  70. 
Tulk  V.  Houlditch,  1  Ves.  A:  Rca.  « 18. 
In  BurrougJis  v.  Elton,  11  Ves.  'J9.  a 
judgment  creditor  was  permitted  to 
sue ;  the  circumstance  of  the  heir  and 
personal  representative  of  the  debtor 
boin^  unable  or  unwilling  to  sue,  being 
couiiidered  such  a  special  case  as  to 
take  it  out  of  the  general  rule. 


Elmslib 

V. 
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MiNOU  and  Others  v,  Wjcksteed  and  Others (o). 

TOHN  RAP  ENS Hj4JV  seised  of  real,  and  possessed  of  some 
'•^  personal  estate,  made  his  will,  dated  13th  February ,  1783,  as 
follows,  '^  First,  1  direct  that  all  my  debts  and  funeral  expences 
shall  be  discharged  by  and  out  of  my  personal  estate,  (not  herein 
after  specifically  bequeathed),  also  1  bequeath  to  my  loving  wife 
Susannah  Ravenshaw,  all  my  provisions  of  household,  wines,  malt 
and  other  liquors,  coals  and  fuel  that  shall  be  in  or  near  the  dwell- 
ing-house wherein  I  do  or  shall  inhabit  at  my  death,  or  the  build- 
ings and  folds  thereunto  belonging,  every  or  any  of  them,  to  be 
delivered  to  her  immediately  after  my  decease,  and  also  the^iun  of 
twenty  guineas,  to  be  paid  withiu  one  month,  for  (i^r  present  sub- 


Where  there  it 
a  charge  in  the 
will  ef  legacies 
npon  real  estate, 
they  shall  be  so 
charged,  though 
they  are  first 
directed  to  be 
paid  out  of  the 
residue  of  the  "^ 
personals,  the 
personal  liind 
proving  defici- 
ent. • 


(a)  Reg.  Lib.  1791.  fol.  409. 
o  o  £ 


sistence » 
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•1793.         sisteiice ;  also  I  give  tbe  use  of  all  my  housdiold  goods,  filrnitore, 

Ntf^s/^  plate,  china,  linen,  books,  and  dairy  vessels  whatsoever,  (which  1 

Minor  exempt  from  the  payment  of  my  funeral  expences  and  legades) 

WicatTEBD.     ""^^  ^y  ^^^^  ^^^^  Susannah^  for  and  during  her  natural  life,  and 

from  and  after  her  decease,  then  I  give  the  use  of  the  said  goods,  ^c. 
unto  my  said  wife's  niece  Felicia  Griffith^  widow,  for  and  during 
her  life,  and  after  the  decease  of  the  survivor  of  my  said  wife,  and 
the  said  Felicia  Griffuhy  I  will  that  the  said  goods,  i;c.  shall  be 
deemed  and  taken  to  be  part  of  the  residue  of  my  personal  estate 
hereinafter  disposed  of;  also  I  give  to  my  said  wife's  niece  Hannah 
[  628  ]        DavieSy  five  guineas  to  be  paid  six  months  after  ray  death  ;  also  I 
devise  all  my  estate  and  interest  of  and  in  those  two  several  pieces 
and  parcels  of  land  or  ground  lying  in  Wkitcfturch  aforesaid,  called 
Edges  Croft  and  The  Black  hakes,  unto  my  said  wife'  Susannah 
Ravenshaw,  her  heirs  and  assigns ;  also,  I  devise  all  and  singular 
other  my  messuages,  tenements,  lands,  hereditaments,  and   real 
estates  whatsoever,  with  their  appurtenances,   unto  my  said  wife 
Susannah  Ravenshaw,  and  her  assigns,  for  and  during  the  term  of 
her  natural  life ;  remainder  to  Felicia  Griffith  for  life ;  and  fi'om 
and  immediately  after  her  decease,  then  I  devise  all  the  said  last 
hereinbefore   mentioned   messuages,    lands,  tenements*   heredita- 
ments, and  real  estates,  with  their  appurtenances,  subject  to,  and 
,  charged  and  chargeable  with  the  payment  of  such  of  my  debtSyfufieral 
expences,  and  legacies,  as  that  part  of  my  personal  estcUe,  which 
is  herein  made  liable  thereto  shall  not  reach  to  pay,  unto  John 
fVicksteed,  of  Whitchurch  aforesaid,  surgeon,  his  heirs  and  assigns 
for  ever :  also,  I  give  to  my  lister  Mary  Allen,  the  weekly  sum  of 
25.  6d,  from  my  death  for  the  term  of  her  natural  life,  the  first 
payment  thereof  to  be  made  at  the  end  of  seven  days  next  after  my 
death;  and   1  do  charge  my  personal   estate  with   the  payment 
thereof  accordingly ;  also,  1  will,  order,  and  direct,  that  the  said 
John  Wicksteed  and  William  Minor,   my  executors,    hereinafter 
named,  do  and  shall,  from  time  to  time,  after  my  death,  for  and 
during  the  natural  lives  of  my  said  wife,  and  the  said  Felicia 
Griffith,  and  the  natural  life  of  the  longer  liver  of  them,  place  out 
at  interest,  upon  good  real,  personal,  or  government  securities,  at 
their  discretion,  all  the  overplus  of  my  personal  estate,  after  pay- 
ment of  my  debts  and  legacies  aforesaid,   funeral  and  other  ex- 
pences incident  to  this  my  will,  upon  the  several  trusts  folio  wing ; 
that  is  to  say,  upon  trust  to  permit  and  suffer  my  said  loving  wife, 
and  her  assigns,  to  have  and  receive,  and  I  do  hereby  give  to  her, 
*        the  annual  interest  and  proceed  of  my  personal  estate,  for  and 
during  her  natural  life ;  and  in  case  the  said  Felicia  Griffith  shall 
happen  to  survive  my  said  wife,  then  in  trust,  to  permit  and  suflFer 
the  said  Felicia  Griffith  and  her  assigns,  to  receive  and  take,  and 
I  do  hereby  give  to  her  accordingly,  the  interest  and  yearly  pro- 
duce of  the  said  overplus  of  my  said  personal  estate,  for  and  during 
her  life ;  and  as  to  the  said  overplus  of  my  said  personal  estates, 

from 
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from  and  after  the  decease  of  the  survivor  of  my  said  wife,  and  the  179^     ' 

•aid  Felicia  Griffith^  I  dispose  thereof  in  manner  following ;  that  ^^v-*' 

is  to  say,    I  give  to  my  niece  Catharine  RavenshaWf  if  she  be         Mimor 

living  at  the  time  of  the  decease  of  the  survivor    of  my   said      ijficKjTBss* 

wife  and  the  said  Felicia  Griffith,  the  sam  of  £1,000,  also  to  my 

niece  Elizabeth  RavenshaWy  and  my  grand  niece  Elizabeth  Ra^       L  ^^9  J 

venshaw,  the  sum  of  £oO  each  ;  also  I  bequeath  to  IVilliam  Minor^ 

of  Hopley,  in  the  parish  of  Hadnel,  in  the  county  of  Salop,  yeo^ 

man,  the  sum  of  j£ 500,  and  1  will  that  the  said  four  last  legacies 

shall  be  paid  within  the  space  of  six  months  next  after  the  death  of 

the  survivor  of  my  said  wife  and  the  said  Felicia  Griffith  ;  also,  I 

give  and  bequeath  all  the  residue  and  remainder  of  the  said  over* 

plus  of  my  personal  estate  and  effects  whatsoever,  (after,  and  liable 

to  the  payment  of  the  legacies  hereinbefore  bequeathed,)  unto  the 

said  John  fVicksteed,  to  and  for  his  own  use,"  and  appointed  his 

wife,  the  said  John  fVicksteed  and  William  Minor,  executors. 

The  testator  died  soon  after  making  his  will,  without  revoking 
or  altering  the  same,  leaving  the  executors,  and  John  Goldesborougk 
Ravenshaw,  his  heir  at  law,  him  surviving;  and  the  executors 
proved  the  will,  but  Susannah  Ravenshaw,  the  widow,  and  John 
fVicksteed,  alone  acted  in  the  execution  thereof.  John  fVicksteed 
died  soon  after  the  testator,  leaving  the  defendant  fVilliam  fVick- 
steed, liis  brother  and  heir  at  law,  who,  as  such,  became  entitled  to 
such  part  of  the  testator's  real  estate  as  was  devised  to  John,  sub- 
ject as  aforesaid,,  and  who  also  took  out  administration  to  him, 
and  thereby  became  his  legal  personal  representative.  Susannah 
Ravenshaw  also  died,  having  made  her  will,  and  appointed  the 
defendant  Hannah  Davies  her  executrix.  John  fVicksteed  and 
Susannah  RavenshaWy  both  dying  in  the  life-time  of  fVilliam 
Minor,  he  became  the  surviving  executor  of  the  testator.  He 
died  in  the  life-time  of  Felicia  Griffith,  and  the  plaintiffs  are  his 
executors,  and  have  proved  his  will. 

Upon  the  death  of  Felicia  Griffith,  the  defendant  fVicksteed 
entered  into  possession  of  the  real  estate  devised  to  her  for  life, 
with  remainder  to  John  fVicksteed. 

Felicia  Griffith  died  QQihMai/,  1788;  whereupon  the  legacy  of 
•£500  became  payable,  with  interest,  from  the  end  of  six  months 
after  her  decease ;  and  the  plaintiff,  after  the  expiration  of  the  six 
months,  tiled  the  present  bill  for  the  same. 

The  personal  estate  of  the  testator  proving  deficient,  the  only        [  6S0  ] 
question  was,  whether  this   amounted   to  a  charge   on   the   real 
estate  ? 

Mr.  Solicitor-General  and  Mr.  Lloyd,  for  the  defendants. — 
The  object  of  the  bill  is  to  have  this  sum  of  j£oOO  raised  out 
of  the  real  estate ;  but  it  cannot  be  considered  as  a  charge,  but 
merely  as  a  sum  to  be  raised  out  of  the  residue  of  the  personal 
estate, 

Mr. 
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1792.  Mr.  MUford,  for  the  plaintiffs. — ^The  construction  of  the  will 

^'^v^  must  be  absurd,  if  this  is  not  considered  as  a  chaise  upon  the  real 

MmoR         estate.     He  gives  his  household  goods,4rc.  to  bis  wife  for  life,  then 

WicK^tTBBD.      *^  Felicia  Griffith  for  life,  then  to  be  part  *of  the  residue  of  his 

personal  estate.  He  gives  two  small  legacies,^  one  to  his  wife,  of 
twenty  guineas,  another  to  her  niece,  of  tive  guineas,  which  are  die 
only  sums  he  means  to  be  paid  during  the  lives  of  his  wife  and 
Felicia  Griffith,  llien,  in  the  disposal  of  his  real  estate  to  bis 
wife  for  life,  remainder  to  Felicia  Griffith  for  life,  remainder  to 
Wicksteed  in  fee ;  in  that  part,  he  has  made  a  general'  charge  of 
'  debts  and  legacies,  upon  the  supposition  that  his  personal  estate 
may  be  insufficient.  He  then  dittposes  of  the  overplus  of  his  per- 
sonalty. I  submit,  on  the  consideration  of  the  whole  will,  there 
is  a  manifest  intent  to  give  the  real  and  personal  estate  (subject  to 
the  lives  of  his  wife  and  Felicia)  charged  with  debts  and  legacies. 
During  the  life  of  the  two  tenants  for  life,  there  is  no  charge,  no 
legacies  are  to  be  paid  till  after  their  death.  The  matter  in  con- 
templation of  the  testator  must  have  been  to  exempt  the  personal 
estate  from  payment  of  legacies  during  their  lives.  Then,  with 
respect  to  the  charge,  it  is  absurd  to  suppose  he  thought  the  per- 
sonal estate  would  be  deticieut  as  to  the  small  legacies  preceding 
the  charge,  and  therefore  charged  the  real ;  and  that  he  had  not  the  ^ 
same  intention  with  respect  to  the  large  ones.  There  are  no  words 
to  controul  the  charge  to  the  first  legacies,  no  such  words  as  "  the 
legacies  aforesaid,"  and  the  latter  words  are  not  such  as  to  con- 
troul the  former.  The  whole  argument  is,  that  he  meant  the  four 
legacies  to  come  out  of  the  surplus;  but  he  calls  them  legacies; 
they  were  clearly  payable  out  of  the  surplus,  if  sufficient,  but  were, 
otherwise,  charged  on  the  real. 

[  631  ]  Mr.  Lloyd,  for  the  defendant. — It  is  almost  impossible  to  sav» 

that  these  were  to  take  place  as  legacies;  they  were  part  of  the  re- 
siduary personal  estate.  The  word  legacies  is  satisfied  by  the  two 
first  legacies  of  twenty  guineas  and  five  guineas.  He  did  not 
mean  the  legatee  to  be  in  a  better  situation  than  the  wife  or 
Mrs.  Griffith.  Neither  of  them  could  have  exonerated  ihe  per- 
sonal estate  by  charging  the  real.  A  residuary  legatee  cannot 
have  assets  marshalled,  as  a  legatee  or  mortgagee  may.  The 
word  '^  legacies  "  can  only  mean  sums,  part  of  my  personal  estate, 
for  they  are  expressly  to  be  paid  by  Wicksteed  out  of  the  personal 
estate.  Suppose,  instead  of  there  being  no  personalty,  there 
had  been  a  small  residue  of  .£100  or  <£20(),  the  tenants  for  life 
would  have  been  entitled  to  that  residue  for  life ;  could  Minor 
have  called  for  it  to  be  made  up  out  of  the  real  estate. to  the 
amoimt  of  his  legacy  ?  Jf  the  residue  would  not  pay  £600,  he 
could  not  call  for  it. 

Mr. 
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'Mr.  SaHcitgr-Getieral  submitted,  that  tlie  fund  was  to  be  ilis*  1792* 

tributed  at  the  death  of  tlie  tenant  for  life»  v^v^^ 

Mm  cm 

Lord  Chancellor. — It  struck  me  at  first,  as  being  onty  the  gift  Wicmmmd 
of  a  residue;  but,  upon  considering  the  whole  frame  of  the  vviU, 
I  think  the  testator  treats  it  as  a  fund  to  rcsnh,  and  then  to  vest 
in  fVicksteedy.  and  to  be  distributed  by  him  ;  who  would,  at  the 
8an>e  time,  take  the  real  estate  in  fee.  The  testator  thought  the 
two  first  legacies  would  never  fall  upon  the  real  estate.  It  is  ' 
true  that  a  real  estate  shall  never  come  in  aid  of  a  residue ;  but 
VI  hen  it  is  a  new  resulting  fund  it  is  difibrent,  I  think  here  the 
only  residue  is  that  given  to  IVickiUeed  after  the  death  of  the 
tenants  for  life;  and  that  the  hf  i>000  and  e£5(X>  must  be  raised 
out  of  the  real  estate,  which  mu^tt  be  decreed  to  be  liable  to  the 
raising  of  it.  What  coiitirms  this  construction  is,  that  the  6rst 
legacies  are  so  small,  that  it  is  impossible  to  suppose  that  he 
should  think  the  personal  estate  would  not  pay  them, /and  therefore 
give  the  ical  estate  to  satisfy  thcm^  and  not  make  the  same  pro- 
vision for  the  larger  ones. 


IIekderson  r.  Hay  (a).  [  fij^  i 

TTENDEIISON,  the  plaintiff,  being  assignee  of  a  lease  of  a  CoyemiBt  not  t« 
-'^   public  house,  without  any  covenant  restrictive  of  alienation  "sign  wUhont 
without  licence,  by  his  agent,  agreed  with  Haj/j  the  owner  of  the  comewitkUi*a"* 
land,  for  the  grant  of  a  lease  of  the  same,  m  it h  other  premises,  contract  to  graut 
upon  common  and  usual  covenants.     A  lease  was  accordingly  pre-  ■  ****®J'***^**"*' 
pared,  which  the  defendant  approved,  but  tlie  dtfcndanl's  solicitor  covenants^ 
afterwards  inserted  two  covenants,  the  one,  that  Henderson  should 
not  assign  without  licence  from  the  grantor;   the  other,  that  he 
should  not  build  upon  a  skittle-ground  adjoining  |he  premises. 
The  plaintifi*  filed  the  present  bill  for  a  specific  performance  of 
the  former  contract,  by  the  grant  of  a  lease  without  such  restrictive 
covenants. 

Mr.  Mnmfieldy  for  the  defendant,  argued^  that  they  were  com- 
mon and  reasonable  covenants,  in  the  case  of  a  public  house ;  as 
otherwise  tlie  lessee  might  assign  to  persons  of  bad  character,  aiKi 
endanger  the  licence ;  and  the  covenant  not  to  build  was  reasonable, 
as  it  might  be  injurious  to  other  property  of'  the  defendant,  which 
was  contiguous. 

The  covenant  not  to  build  was  not  resisted. 

(a)  Reg.  Lib.  A.  1791.  (6L  SS7. 

Lord 
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Lord  Chancellor  said,  common  and  usual  covenants  must  mean 
covenants  incidental  to  the  lease.  That  though  the  covenant  not 
to  assign  without  licence,  might  be  a  very  usual  one,  as  he  believed 
it  was  where  a  brewer  or  vintner  let  a  public  house^  that  would  not 
make  it  a  common  covenant. 

It  was  referred  to  the  Master,  generally,  to  prepare  the  lease, 
tvithout  any  direction  to  omit  the  clause ;  but  with  a  declaration 
that  the  defendant  has  no  right  to  have  a  clause  inserted,  restraining 
idienation  without  licence  (a). 


(m)  It  having  been  affirmed  in  ari^n- 
ment,  that  this  vras  merely  an  opinion, 
imd  not  the  judgment  of  Lord  THmtIow^ 
the  Register's  book  was  searched  to 
ascertain  that  fact,  (i5  Ves.  271.) 
from  whence  it  appears,  that  it  was  a 
declaration  in  judgment  upon  the  very 
point.  Considerable  difference  of 
opinion  lias  existed  npon  the  subject, 
Lord  Kenyotiy  in  a  case  at  Nuti  Prius, 
Morgan  v.  SlaugMer,  1  Esp.  N.  P.  C.  8. 
having  ruled  that  such  a  covenant  was 
a  fair  and  usual  covenant,  and  that 
opinion  was  followed  (in  preference  to 
Lord  ThUrlow's  in  the  present  case)  in 
Folkingham  v.  Croft ,  3  Anst.  700. 

The  point  afterwards  came  on  be- 
fore Sir  fK.  Gianty  in  three  cases, 
Vere  v.  Loveden,  12  Ves.  179.  Jones  v. 
Jones,  ib.  186.  and  Browne  v.  Raban, 
15  Ves.  528.  in  which  his  Honor  con- 
sidered himself  bound  by  the  authori- 
ties of  Lord  Kenyan  and  the  Court  of 
Exchequer,  though  he  observed  that 
if  no  derision  had  arisen  subsequent  to 
the  present  cdse,  he  should  have  been 
inclined  to  think  with  Lord  Thurlow, 
that  the  meaning  is  incidental  cove- 
nants, not  collateral  covenants,  which 
it  might  be  very  wise  to  impose,  and 
to  which  many  tcnantii  would  not  ob- 
ject, but  which  ought  to  be  the  sub- 
ject of  treaty  and  separate  agreement, 
not  necessarily  flowing  from  the  agree- 
ment to  let  and  take. 

The  point  afterwards  came  before 
Lord  EldoHf  in  the  case  of  Clwrch  v. 
Broton,  15  Ves.  258,  when  hit  Lord- 
ship, after  great  deliberation  and  con- 
ference with  Sir  W,  Grant,  and  after 
an  elaborate  and  luminous  review  of 
the  whole  doctrine,  came  to  the  deter- 
mination, that  under  an  agreement  for 
a  lease,  the  lessor  was  not  entitled  to 
such  a  covenant  as  a  proper  and  usual 
covenant.  His  Lordship  observed,  that 
*•  the  safest  rule  of  property  is,  that 


a  person  shall  betaken  to  grraot  the  in- 
terest in  an  estate,  which  he  proposes 
to  convey,  or  the  lease  he  proposes  to 
make ;  and  that  nothing  which  flows 
out  of  that  interest  as  aninddmi,  is  to 
be  done  away  by  loose  expressions  to 
be  constrncd  by  facts  more  loose ;  that 
it  is  upon  the  party  who  has  forborne 
to  insert  a  covenant  for  his  own  l>eneiit, 
to  shew  his  title  to  it,  and  that  it  is 
safer  to  require  the  lessor  to  protect 
himself  by  express  stipulation,  than 
for  Courts  of  equity  to  hold  that  con- 
tracting parties  shall  inst^rt,  not  re- 
straints expressed  by  the  contract  or 
implied  by  law,  but  such,  more  or  liss 
in  number,  as  individual  conveyancers 
shall,  from  day  to  day  prescribe,  as 
proper  to  be  imposed  upon  tlie  lessee, 
and  that  all  those  restraints  so  imposed 
from  time  to  time,  are  to  be  introunced 
as  the  aggregate  of  the  assigiimcnU" 
After  this  determination,  the  lessor,  in 
the  above  case  of  Browne  v.  RaboMf 
notwithstanding  the  opinion  previously 
delivered,  consented  to  grant  a  lease 
without  that  covenant,  and  the  point 
may  now  be  considered  as  settled  npon 
the  highest  authority. 

Where  an  assignment  was,  with  the 
usual  and  customary  covenants  0/  the 
neighbourhood,  it  of  course  became  ne- 
cessary to  enquire  by  a  reference  to 
the  Master,  whether  a  covenant  not 
to  assign  was  customary,  &c.  Boardman 
V.  Mostyn,  6  Ves.  467.  So  also  in  the 
management  of  many  great  estates,  the 
expression  is  familiar,  siueh  cocemantt 
as  are  usual  in  those  estates,  which, 
upon  dispute,  would  also  be  matter 
or  enquiry,  as  the  lessee  may  either  de- 
sire to  he  informed  what  are  the  cove* 
nants  nsnally  inserted  in  their  leases, 
or  may  not  enquire  about  them ;  con- 
cluding, that  being  submitted  to  by  the 
tenants,  they  are  reasonable,  15  Ves. 
269. 

The 
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179^. 
The  Earl  of  Deloraine  v,  Browne  and  Others.  ^^^'^^ 

nnUE  bill  stated,  that  in  the  year  1739,  the  plaintiff,  then  of  the  Demnrrer,  totT' 
■*■    age  of  twenty- two  years,  was,  under  the  will  of  his  uncle^  bill  charging 
Edward  Duncombe^  Esq.  deceased,  seised  or  entitled  in  tail  male,  p'^nution'*?' 
subject  to  the  estate  for  life  of  Susannah  buncombe f  the  widow  the  yaloe  of  an 
of  the  said  Edward  Duncombe,  who  was  then  sixty-eight  years  of  estate  to  vendor, 
age  and  upwards,  with  remainder  to  plaintiff's  brother,  the  Ho-  •wLfni'lJ'"'^ 
nourabie  John  Scott,  in  tail  male,  with  the  immediate  remainder  tion  was  twenty- 
or  reversion  in  fee-simple,  to  plaintiff,  of  or  to   the  manor  of  seven  years  old, 
Holbeachy   in   the  county  of  Lincoln^   and   other  hereditaments  »n<J  '"•^J  been 
therein,  which  were,  and  had  been  for  thirty  years  before,  let  at  deed  twenty- three 
rents  amounting  to  the  sum  of  .£980  a  year,  and  also  of  or  to  the  y^rs  since,  die- 
manors   of  Skerne   and   IVandisford,   and   divers   messuages,  ^x.  *Wowed. 
situate   in  Skerne  and  IVandisford,  Middleton,   and  Great  and 
Little  Driffield,  in  the  county  of  York,  uhich  were  then,  and  had 
been,   for  thirty  years,  let  at  rents  amounting  to  J!630  a  year. 
That  the  plaintiff  being,  in  the  said  year  17399  greatly  distressed 
for  money,  he  informed  Thomas  Browne  (defendant's  father),  a 
land  surveyor,  of  the  same,  and  employed  him  to  put  plaintiff's 
interest  in  the  several  estates  up  to  sale  ;  and  that  Brotcne  assured 
plaintiff  he  knew  of  a  nobleman  who  would  purchase  plaintiff's 
interest,   and  asked  him  for  a  rental  thereof;   that  plaintiff  not 
l)eing  able  to  produce  a  rental,  Brozrne  said  he  would  go  down 
and  survey  the  same;  which  he  afterwards  did,  and  represented 
to  plaintiff  that  the  value  of  his  interest  therein  was  worth  some- 
thing under  «£ .30,000,  and  plaintiff  confiding  in  that  representation, 
agreed  to  take  such  sum  for  his  interest  therein;  but  Browne  after- 
wards, from  time  to  lime,  pretended  he  could  not  get  so  large  a 
])rice,  and  particularly  insisted  on  plaintiff's  not  mentioning  the 
affair  to  any  person : 

That  Browne  then  took   opportunities  of  suggesting   that  he 
could  not  get  more  than  £249000  for  plaintiff's  interest ;  and  that 
Browne  entered  into  a  treaty  with  the  late  Earl  of  Egremont,  to 
sell  to  him  plaintiff's  interest  for  £24,000,  who  refused  to  treat 
further,  from  being  satisfied  that  ^24,000  was  not  nearly  the  va- 
lue of  plaintiff's  interest;    that  ai  length  Browne  represented  to 
plaintiff,  that  he  could   not  procure  any  person  to  purchase  plain- 
tiff's interest  in  the  estates,  but  intimated  his  hope  that  he  could        [  ^^^  J 
procure  a  friend  to  purchase  plaintiff's  interest  in  the  Lincolnshire 
estate,  and  that  he  might  be  able  himself  to  purchase  plaintiff^s 
interest  in  the  Yorkshire  estate  :  and  that  he  should  endeavour  to 
sell  the  Lincolnshire  estate  for  £7 ,000,   and  an  annuity  of  £400 
for  the  life  of  plaintiff;  and  that  he  would  give  for  the  Yorkshire 
estate  the  gross  sum  of  £1,941.  IO5.  and  an  annuity  of  £600  for 
the  life  of  plaintiff;  and  proposed  that  £2,000,  part  of  the  said 

sum 
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1799.         som  of  £7,000;  sm)  £l,QOO,  pwrt  of  the  ^1,941.  I0».  sboaM  fe 
wv^  paid  to  said  JoAn  Scoit,  a»  a  consideratioB  iicxr  fab  joianig  plaintiff 

]>iioBAi«E  m  kfying  fines  of  both  €state5>  m  order  to  bar  the  eslate  tail,  and 
^^  J^^j^  BMrke  a  good  title  to  the  purchasers,  subject  lo  the  life  estate  of 
said  SusauJtak  Duncombe  ;  baving  advised  plainliff  uot  to  apply  lo 
said  SMSONnah  Duneomie  to  join  in  safiering  a  recoverj  of  the 
estates^  becaiise  he  apprehended^  if  any  such  appUcalioi^  was 
■Mtde,  plaintiff  might  be  informed  of  the  valtie  of  tbe  estate?* ;  aiMl 
Browne  rcpnesented  to  plaintiff^  that  the  said  s»n»  of  «£7y0OO  and 
^1,941.  10s.  and  the  annaities  of  £600  and  ^^400  £of  the  bfe  of 
phintifr^  were  eqnal  ir>  value  to  the  sum  of  £24,000^  m  bich  plaiiH 
tiff  believed,  as  well  as  that  £24,000  was  the  full  vakte  of  his  i»- 
tcffst  in  the  estates;  and  that  plaintiff  acceded  to  the  proposal, 
and  permitted  Browne  to  carry  the  same  into  executioa  as  ke 
should  think  fit ;  and  Browne  haTing  procured  one  John  CalcroJ't 
to  purdiase  the  Liueolnshhe  estates,  they  were  conveyed  to  hia 
and  his  heirs,  subjeci  to  the  life  estate  of  Sustinuak  Duutombe,  and 
theplaintiffy  and  John  Scott  levied  a  fine  of  them  : 

Tbat  by  indentures  of  lease  and  release^  dated  17tfa  atid  1 8th 
June^  17^  in  consideration  of  £1,000  paid  to  John  Scott,  in 
part  of  the  gross  sum  of  £1,941.  lOs.  and  also  in  conaideratioo  of 
«£94I.  tOs.  the  remainder  thereof,  paid  to  plaintiff,  and  of  an 
anmuty  of  £600  secured  to  be  paid  pWintiff  foe  life,  the  Yorkshhc 
estates  were  conveyed  to  trustees,  in  the  first  place,  to  secure  the 
payment  of  the  annuity ;  remainder  to  the  use  of  Broeffne,  bis  heirs 
and  assigns  for  ever ;  and  the  plaintiff  and  John  Scott  covenanted 
to  ?evy  a  fine  of  the  said  premises ;  and  which  fine  was  afterwards 
kvied: 

Tbat  out  of  the  monies  that  plaintiff  wa^  to  receive  for  the 
estate,  Browne  insisted  upon  retaining  £1,000  for  his  agency  and 
tronble,  and  did  actually  retain  <£600  on  tbat  account : 
r  635  1  That  the  plaintiff  not  being  relieved  from  his  distresses  by  the 

money  received,  applied  to  Browne  to  lend  him  money  on  the 
security  of  the  annuities  of  £400  and  £600,  who  declined  so  do- 
ing, but  refened  plaintiff  to  Fainter^  his  attorney,  to  procure 
the  loan  he  wanted,  who  procured  plaintiff  the  suoa  of  «£620^ 
upon  an  assignment  of  the  annuity  of  £400,  for  two  years,  and 
plaintiff  charged,  that  the  said  £620  was  the  proper  money  of 
Browne: 

lliat  continuing  in  distress,  tlie  plaintiff  about  six  months 
afterwards,  requested  Browne  to  lend  him  some  money,  who 
again  referred  him  to  Palmer^  who  procured  bim  J^700,  in  con- 
sideration of  which,  the  plaintiff  sold  an  annuity  of  £100,  part 

of  the  said  annuity  of  «£400,  to ,  a  hosier,  and  the  £700 

was  the  money  of  Calcraft,  and  the  assignment  of  j£  100  a  year 
was  made  in  trust  for  him ;  so  that  although  plaintiff  had  been 
persuaded,  that  the  annuity  of  £400  was  worth  sixteen  years  pur- 
chase, »iheu  granted  by  the  said  John  Calcraft,  plaintiff  was  ob- 
liged 
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liged  to  take   from   the  said   John  Calcraft  only  seven    years  1792. 

purchase  for  the  said  XlOO  a  year  payable  out  of  the  said  <£400  v^v^ 

a  year :  Deloraiwi 

That  about  the  monih  of  April,  1/63,  Susannah  Duncombe  Browmb. 
died,  and  Browne  took  possession  of  the  Yorkshire  estate,  and 
soon  after  her  decease,  plaintiff  received  some  imperfect  informa- 
tion, that  the  value  of  the  estates  was  greater  than  il  had  beeu  re- 
presented to  him  by  Browne,  and  for  some  lime  with  held  the  title 
deeds  from  him  and  Calcraft ,  an(i  informed  Browne  of  xthat  lie 
had  heard,  who  thereupon  declared  he  had  but  royghly  surveyed 
the  estates  when  he  went  down  for  that  purpose,  but  that  he  would 
go  down  a;^ain  and  survey  the  estates  in  a  proper  manner,  and  that 
if  he  should  iind  he  had  been  mistaken,  plaintiff  should  instantly 
have  the  full  value  thereof: 

That  soon  afterwards,  Browne  again  surveyed  the  estates,  and 
upon  his  return,   represented  to  plaintiff,  that  the  full  value  of  aU 
the   estates   in    possession  was  ^40,000,    but  that    plaintiff  was 
bound  by  his  bargain  ;  however,  that  as  Susannah  Duncombe  bad 
died  so  soon,  and  they  the  s  lid  Browne  and  Calcraft  had  there- 
fore made   an  advantageous  bargain,  they  would,  as  a  matter  of 
compliment,  give  plaintiff  the  sum  of  ^10,000,  if  he  would  cou- 
iirm  the  sale  (o  them ;    and   plaintiff  not   accepting  the   offer  im- 
mediately, Browne  employed  severe  threats  of  advertising  plaintiff 
as  a  rogue,  if  he  wilh-held  the  title  deeds  from  him  and  Calcraft, 
and  Calcraft  used  threats  to  the  same  purpose;  by  which  plaintiff         ffi^iSI 
being  intimidated,   and  being  greatly  in  want  of   money,   he  ac- 
ceded to  the  terms  proposed  by  Brozcne,  and  the  title  deeds  were 
delivered  to  Browne  and   Calcraft  y    but  they   alleged,  that  they 
could  not  pay  plaintiff  any  more  than  the  sum  of  ^1,500  in  cash, 
^nd  Calcraft   agreed  to   procure   the  re-assignment  of  the  «£iOO 
a    year,    which   was     accordingly  re-assigned,    and    llruwne  and 
Calcraft  paid  plaintiff  the  sum  of  ^1,300,  but  previous  to  the 
payment  of  the  same,  deeds  were  prepared  by  Browner  attorney, 
intended  to  operate  as  a  confirmation,  and  by  these  deeds,  bear- 
ing date  9th  and  \Q\\\  February,  1764,  reciting  the  former  inden- 
tures of  lease  and  release  of  the  17th  and  IStli  June,  1760,  and 
that  by  the  death   of  Susannah  Duncombe,  Browne  had  become 
entitled  to  the  Yorkshire  estates,  subject   to  the  annuity  of  j6'600  ; 
to  the  plaintiff  for  life,  and  that  Browne  had    accordingly  been  in 
the  receipt  of  the  rents  and  profits,  from  the  decease  of  Susannah 
Duncombe,  and  had  paid  the  annuity  of  o£'600  to  plaint'iff,  till  d)e 
then  Christmas  last,  and  that  by  the  particular  event  of  Susannah 
Duncombe*s  dying  within  so  short  a  time  after   the  contract,  the 
same  was  become  a  very  advantageous  contract  to  said  Browne,  and 
that  several   of  the  deeds  and  writings  relating  to    the   title  of  the 
eaUte,  being  m  the  hands  of  the   personal  representatives  or  agents 
of  the  said   Susannah  Duncombe,    and  they  declining   to  deliver 
llie  same  up  without  an  express  authority,  in  writing,  from  plain- 
tiff 
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1792.  tifF  so  to  do,  therefore  he  had  applied  to  plaintiff  for  such  order, 

wv^  and  to  join  and  concur  with  him  ( Browne)  in  pursuance  of  ^e 

DtLoRAiafe     covenant  for  further  assurance,  in  doin*];  all  acta  necessary  for  saf- 

Brow  KB  f<ering  a  common  recovery,  wherein  plaintiff  might  be  vouched 
of  the  said  premises  in  the  county  of  York,  to  the  uses  in  the  said 
indenture  expressed,  and  that  plaintiff  had  agreed  thereto,  apon 
Browne  s  paying  to  him  the  sum  of  ^1,500,  it  was  witnessed,  that 
in  pursuance  of  the  contracts  recited,  and  of  the  several  sums  paid, 
and  for  further  securing  the  annuity,  the  said  estates  were  conveyed 
to  trustees,  to  hold  the  same  to  the  use  and  intent  that  plaintiff 
should  receive  for  life  the  annuity  of  «£600,  with  proper  powers 
of  entry  and  distress  for  the  same,  and  subject  thereto,  to  the  uses 
in  the  former  indenture  contained,  and  plaintiff  released  all  claims 
and  demands  except  the  annuity : 

{  637  3  That  Browne,  very  soon  after  the  execution  of  this  last  deed, 

raised  the  rents  of  the  Yorkshire  estate  to  about  ;f  1,000  a  year, 
and  it  has  been  since  let  for  above  £  1,400  a  year,  bot  neither 
Calcraft  or  Browne  ever  paid  to  plaintiff,  or  to  his  use,  any  money 
on  account  of  the  £10,000,  so  that  the  whole  consideration  paid 
by  Browne,  for  the  purchase  of  the  said  manors  and  estates  in  tlie 
county  of  York,  was  no  more  than  the  sum  of  £3,44 1 .  lOs.  in- 
clusive of  the  said  sum  of  £1,500,  and  an  annnity  of  £600,  for 
the  life  of  plaintiff,  although  the  estates  were,  at  the  time  of  the 
execution  of  the  said  indentures  of  lease  and  release,  worth  to  be 
sold  at  least  £SO,QO0,  and  tlie  interest  of  plaintiff  and  his  brother 
therein,  in  the  year  1760,  were,  and  were  then  known  to  Browne 
to  be,  worth  i*24,000. 

The  bill  therefore  charged  that  Browne  was  guilty  of  gross  fraud 
towards  plaintiff,  and  a  manifest  breach  of  the  trust  reposed  in 
him,  and  that  he  was,  in  his  life-time,  and  his  representatives  now 
are  liable  to  answer  to  plaintiff  for  the  value  of  the  Yorkshire  es- 
tate, and  of  the  plaintiff  and  his  brother's  interest  in  the  estate 
which  Browne  prevailed  on  him  to  sell  to  Calcraji  aforesaid,  and 
1  which  were  worth  at  the  time  of  the  sale  £35,000,  and  that 
Browne  received  some  premium  or  acknowledgment  from  Calcraft, 
for  his  assistance  in  the  said  purchase :  and  that  Browne  was,  in 
his  life-time,  and  his  representatives  now  are  liable  to  answer  to 
plaintiff,  for  the  breacti  of  trust  of  which  Browne  was  guilty  in  that 
respect,  at  least  to  answer  for  whatever  benefit  he  received  from 
Calcraft.  And  the  bill  slated  frequent  applications  to  Browne, 
for  a  reconveyance  of  the  Yorkshire  estate,  or  to  pay  the  value 
thereof. 
•  The  bill  further  stated,  that  plaintiff,  soon  after  the  year  1764, 

was  under  the  necessity,  on  account  of  his  distresses,  of  residing 
abroad,  and  has  altogether,  since  the  year  1764,  been  in  a  state 
of  such  poverty  that  he  has  not  been  able,  until  this  time,  to  ap- 
ply to  any  court  for  relief,  touching  the  matters  aforesaid,  and 
baa  been  obliged,  on  account  of  his  distresses,  to  sell  the  annuity 

of 
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of  £600,  which,   or  the  greatest  part  thereof,  has  vested  iQ  the  1792. 

defendants,  as  executors  of  Browne,    or  in  persons  in  trust  for  v^^vw 

them.  DBLORA.iBfl 

It  then  stated,  that  Browne  died  in  March  1780,  leaving  the 
defendant  fVilliam  Browne,  his  only  son  and  heir  at  law,  and  hav- 
ing made  a  will  and  codicil,  (the  dispositions  of  which  the  bill  stat-  [  638  ] 
ed)  and  thereby  appointed  the  defendants  JVilliam  Browne  and 
Charles  De  Laet,  executors  thereof,  who  had  proved  the  same^ 
and  it  stated  applications  to  the  defendant  William  Browne  as  heir, 
to  re-convey  the  Yorkshire  estate,  upon  plaintiff  ^s  making  all  due 
allowances. 

Hie  bill  therefore  prayed,  an  account  of  rents  and  profits  of  the 
estate,  ^c.  and  of  the  annuity,  and  that  so  much  as  should  appear 
on  the  balance  to  be  due  to  plaintiff,  should  be  paid  to  him,  and 
the  defendant  Broxsme  be  decreed  to  re-convey,  or  that  plaintiff 
might  receive,  out  of  the  personal  estate  of  the  late  Thotnas  Browne^ 
satisfaction  for  the  full  value  thereof,  ^c. 

To  this  bill  the  defendants  put  in  a  general  demurrer,  and  for 
cause  shewed,  that  the  plaintiff  had  not  shewn  any  title  in  equity, 
to  call  the  defendants  in  question,  touching  the  matters  therein  con- 
tained, and  more  especially  it  appears  by  the  bill,  that  the  last  trans- 
actions sought  to  be  impeached  thereby,  happened  in  the  month 
of  February,  1764,  twenty-eight  years  before  the  filing  plaintiff's 
bill,  and  plaintiff  hath  not  by  his  bill  shewn  any  just  cause  why  he 
hath  not  sooner  instituted  his  suit,  wherefore,  ^c. 

Mr.  Solicitor-General,  Mr.  Mitford,  and  Mr.  Campbell,  in  sup- 
port of  the  demurrer. — ^llie  bill  is  filed  to  set  aside  a  bargain  made 
in  the  year  1760,  and  does  not  state  that  the  plaintiff  has  made  any 
discovery  now,  that  he  had  not  in  1 764,  when  he  confirmed  the 
bargain.  At  present  we  must  admit  the  facts  stated  to  be  true,  for 
the  purpose  of  arguing  upon  them ;  for  though  the  demurrer  ad- 
mits they  can  be  proved,  it  does  not  prevent  their  being  met  by  ar- 
gument ;  but  if  they  were  in  proof,  still  there  could  be  no  relief  at 
this  length  of  time,  although,  if  recent,  there  might  have  been  re- 
lief. It  is  merely  an  equitable  title,  and  it  is  a  rule  that  an  equitable 
title  may  be  barred  by  time.  If  a  party  chooses  to  act  on  a  bargain 
from  1760  till  1792,  he  ought  not  then  to  be  permitted  to  impeach 
it.  Browne  lived  from  1764,  when  the  bargain  was  confirmed,  till 
1 780,  without  any  complaint  of  the  bargain  during  that  time.  ^Fhe 
plaintiff  says  he  was  abroad,  and  in  distress,  but  that  distress  did 
not  prevent  him  from  applying  to  Browne ;  he  received  ^600  a 
year  out  of  the  effect  of  this  contract.  In  respect  to  confirmation,  [  639  1 
it  is  true  that  the  party  must  be  sui  juris,  and  the  confirmation  must 
be  an  act  of  the  same  kind  with  the  first  transaction  ;  but  he  surely 
cannot,  after  acquiescing  twenty-eight  years,  come  to  impeach  the 
contract.  If  that  time  will  not  be  sufficient  to  bar,  it  does  not  ap- 
pear that  any  length  of  time  can  do  so  :  but  it  is  certainly  neces« 
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sary  some  length  of  time  should  have  such  effect.  It  in  true,  the 
time  is  in  the  discretion  of  the  Court ;  but  the  Court  has  govenied 
tliat  discretion  by  the  practice  of  the  courts  of  laW^  and  has  said, 
that  after  twenty  years,  it  will  not  give  relief ;  as  tliat  is  the  time, 
after  which  a  court  of  law  will  not  interfere.  Thus,  after  twenty 
years,  let  the  case  be  ever  so  strong,  this  Court  will  not  permit  a 
bill  of  review,  as  appears  by  the  case  of  Smith  v.  Ciuy,  Ambi. 
643.  *  which  was  a  petition  for  a  bill  of  review,  upon  error  on  the 

record; 

*  Smith  V.  Claify  10th  May^  1767. — The  Reporter  having  beco  favoored  with 
a  more  accurate  note  of  Lord  CanuUn'n  judgment  in  (his  cas^  than  has  hithrrte 
appeared  in  print,  he  flatters  himself  the  publication  of  it  will  be  acceptable  to 
the  profession,  and  has  therefore  inserted  it  here. 

Lord  CAan««I/or.— -This  bill  of  review  is  between  thirty  and  forty  years  after 
tlie  decree  pronounced. 

There  is  manifest  error  upon  the  face  of  the  record. 

The  question  upon  this  petition  is,  whether  it  is  barred  by  leogUi  of  time.— 
I  am  of  opinion  it  is. 

It  wonld  be  an  useless  curiosity  to  trace  backwards  the  origin  of  this  proceed- 
ing.— It  is  at  this  time  perfectly  understood.— It  is  in  nature  of  a  writ  of  error, 
to  reverse  a  decree,  for  error  apparent  upon  the  record. 

Thb  is  the  bill  of  review  now  before  me,  and  to  this  my  opinion  shall  h2  con- 
fined. 

There  are  two  questions.     First,  what  period  of  time  is  a  bar  to  a  bill  of  re- 
view?   Second,  from  wluit  time  this  period  shall^  be  computed  ?     To   the  first 
Question,  the  answer  here  is  easy.— Twenty  years  is  the  period.     JETdirordsT. 
arroly  (S  Bro.  P.  C.  466.)  is  decisive,  and  not  now  open  to  argument. 

A  court  of  equity,  which  is  never  active  in  relief  against  conscience,  or  p«b- 
lic  convenience,  has  always  refused  its  aid  to  »tale  demands,  where  the  party 
has  slept  upon  his  right,  and  acquiesced  for  a  great  length  of  time.— Nothuif 
can  call  forth  this  Court  into  activity,  but  canscieneef  good  faiiK,  and  reaMiia6ie 
diligence  ;  where  these  are  wanting,  the  Court  is  passive  and  does  nothing. 

Laches  and  neglect  arc  always  discountenanced,  and  therefore,  from  the  be- 
pinnins  of  thi8  jurisdiction^  there  was  always  a  limitation  to  suits  in  tliis  Conrt 
Therefore  in  fitter  v.  Lord  Macclesfidd^  Lord  ^orth  said  rightly,  that  though 
there -was  no  limitation  to  a  bill  of  review,  yet  aAcr  twenty-two  years,  he  wooid 
not  reverse  a  decree  but  upon  tery  apparent  error. 

^^  Expedit  reipublicce  ut  sit  finis  lUium,"  is  a  maxim  that  has  prevailed  in  this 
Court  in  all  times,  witliout  the  help  of  an  act  of  parliament. 

But  as  the  Court  has  no  legislative  authority,  it  could  not  properly  define  the 
time  of  bar,  by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year ;  it  was  go- 
verned by  circuinstances.^U4it  as  often  as  parliameut  had  limited  tbe  time  of 
actions  and  remedies,  to  a  certain  period,  in  legal  proceedings,  the  Court  of 
Chancery  adopted  that  rule,  and  applied  to  similar  cases  in  equity.— For  when 
tlie  legislature  had  fixed  the  time  at  law,  it  would  have  been  preposteroas  for 
equity,  (uhich,  by  its  otvn  proper  authority y  always  fnaintaintd  a  limitation)  to 
countenance  laches  beyond  the  period  that  taw  had  been  confined  to  by  parliament. 
And  therefore  in  all  cases  where  the  legal  right  has  been  barred  by  parliameDt, 
the  equitable  right  to  tbe  i>anie  thing  has  been  condnded  by  the  same  bar. 

Thus  the  account  ofrints  and  profits^  in  a  conmion  case,  shall  not  be  carried 
beyond  «ix  years. *-Nor  shall  redemption  be  allowed  after  twenty  years  posses- 
sion in  a  mortgagee. 

Jenntr  v.  7Vaccy,  1731.  (Mare:inal  notes  on  5  Will.  J87.)— Same  thing  in  BelA 
▼.  IJarreyy  (ubi  sup.)  addinp,  that  the  statute  having  given  ten  years  after  dis- 
ability, that  ought  to  be  observed. 

By  the  like  analogy,  the  House,  in  Edwards  ▼.  Carrol^  determined  that 
twenty  years  should  bar  a  hill  of  review,  because  the  statate  of  li'iL  5.  had  bar- 
red all  writs  of  error,  after  tliat  period. 

Iktft 
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record ;  Lord  Camden  »aid,  "  This  bill  of  review  hi  like  a  writ  of  179^ 

error  to  reverse  a  decree*     Tbit  is  a  different  case  froai  a  bill  of 

•  review 
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I  liave  eaii  %90  wmik  pertiape  tipon  this  point,  vAMk  m  o»w  neAXiiti  ;  hut  Hie 
^oiindc  aT  ckat  decisioii  nay  pediaps  be  useful  in  deckliac  Che  fiei^t  point ;-» 
vbich  M,  whether  thU  t^^enty  years  m  to  be  computed  from  theiine  tbe  decree 
is  pronounced,  or  from  tbe  acto^l  Inrotment. 

ForttM  uediti^ners  eonteod,  ^t  yo«  muat  ^empiite  your  timefran  Ihence. 

If  that  saoiild  Im  the  roic,  tlie  iinitatioo  would  be  more  unsettled  since  tbe 
ract  of  parliament,  than  it  was  before. 

For, -as  the  timeiyfinroKiog  is  uncertain,  the  bill  «f  review  woidd  be  left 
«pexi,  orcoDcluded,  accordtag  to  Chat  ev«DC 

Thirty  years  wouid  be  a  bar  iu  ane  ease,  and  three  haadred  in  unother  ;  and 
if  thirty  years,  in  the  present  case,  is  to  be  added  to  thicty'five  already  pa.<c; 
tliis  cause  caauat  be  at  an  end  till  fiAy-five  years  are  elapsed  Jilter  the  de- 
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ft  more,  andexteml  It  to  a  greater  IfOj^th  than  it  stood  at  by  the  mitural  juris-  ' 

diction  of  the  Court.  This  consideratian  alone  is  sulRcient  toi^hew,  that  the 
■xtroiaienC,  which  4§  the  m^rk  tf  ishtwu^  camiot  be  the  time  from  whence  the 
tmcixKy  years  are  to  be  computed. 

But  to  nfiake  the  matter  more  clear,  1  will  prore^ — 1st.  That  the  time  must  he 
reckoned/row  the  frenomneuig  the  decrec'-^^ii.  If  the  inrolment  can  be  mateiial 
in  the  tnssideratrau  of  this  ii)nestion,  it  most  reUte  bark  to  that  time,  and  then* 
can  he  410  averment  against  »t. 

First,  wliat  is  the  true  reason  wliy  suits  and  remedies  are  barred  by  icn^h  of 
time? — Kerause  the  party  has  aecjnieiced  or  nef^ierted  to  t^tirsue  his  remedy. 

AiUd  the  pnbiic  peace  requiring  aa  end  -of  suits,  he  abaad<ius  this  right  by 
;su6tAtssMM,  or  forfeits  it  by  tuf^lect. 

¥ronk  w<iat  tin>e  does  this  neglect  or  submission  begin  to  ruu?— From  tfie 
time  the  party  is  «»p:rieved. 

Wlien  ag«j:ric»«(li  When  tin  decree  pronouoccd,  from  wliich  time  he  is 
iMHnid. 

Then  it  h  Ihttt  hix  right  Is  rertne  tommenctt^ 

At  law,  the  tent  of  error  takes  place  from  the  day  (if  the  judgment ;  and  the 
futrty  |;oet  from  ooivt  to  court,  till  lie  arrives  at  parliament. 

In  this  court,  besides  his  ap|)e»l  to  parliament,  he  has  two  otiier  ways  of  re- 
ver&ins:;  hy  T^-Aearing-^  or  hill  t^reuiew. 

But  as  tlie act  of  pHrtiament  j^ives  but  ^trenfyy^rs  to  alt  the  urt/t  q^error, 
tkl«  coiirt^  by  auahf^r^-,  wiil  -give  ho  nKMre  to  tlie  remedies  of  that  nature  here. 

And  altboiijih  it  is  aUtxiurd  to  suppose,  that  any  man  would  inrol  for  the  sake 
of  a  InU  of  review,  ^^he^i  he  }ui6  a  much  more  extensive  remedy  upon  the  merits 
of  his  cane,  by  re-httu-m^  4w  4ippeal ;  yet  he  may,  if  he  pleases,  inrol  iuuue- 
43iately  after  the  deci>ee. 

Look  into  all  the  f»\atiit<^of  limctatiou,  yo^i  will  6nd  the  time  begins  to  run 
from  tiie  time  the  title  hcctjujh^  or  the  party  t«  as^grieced. 

In  ejectment  it  runs  from  t)R>  time  when  tlie  possession  is  withheld;  the  same 
in  aH  resd  acttuns  *,  in  personal,  fivm  the  time  the  <lebt  or  demand  arises, 
and  is  not  paid  or  satisticd. 

To  iMTing  the  case  bciore  us  raider  tlie  stat.  IVHl,  8.— It  must  run  from  the 
time  of  the  tine  levied,  or  the  recovery  snifcred ;  and  the  title  accrued ;  because 
irom  thence  the  wrong  commences. 

In  tbv*  caseof  a  judgment. — From  the  signing,  or  from  the  entering  on  record;         r  ^4^  1 
that  is,  from  the  day  of  the  judgwcut :  for  it  is  to  be  understood  that,  although         ^  ^ 

the  statute  of  frauds  reqairex  tl^  jndicnteut  to  be  dated,  when  it  is  signed;  thfid 
is  only  necessary  to  bind  the  laud  uguiust  purchaxirt. 

But  if  a  jud3:mcnt  is  signed  at  thiit  day  without  a  date,  or  with  one,  it  still  re- 
lates to  the  first  day  of  term,  and  is  a  complete  judgment  from  that  time, 
tialk.  401.  Duke  of  Nor/tdk*s  case. 

And  as  that  possibly  might  be  the  case,  tbongli  it  hardly  ever  happens;  the 
act  is  correct  in  dating  the  commencement  of  the  limitation,  from  the  day  It 
would  relate  to,  iu  every  other  case  where  a  purchaser  was  uot  concerned. 

This 
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1799*        review  brought  on  new  evidence,  I  confine  myself  to  bills  of  retiew, 
w^v^  for  error  apparent/'    And  then  said,  ^'  that  twentj  years  was  the 

Pklorainb      proper  period.**     There   are  several  cases  where  the  Court  has 
*'  thought  twenty  years  the  proper  period,  as  in  cases  of  trust,  for 

though  a  trust  continues  for  ever,  and  is  a  continuation  of  the  same 
^  estate,  yet  where  fraud  intervenes,  it  becomes  an  adverse  posses* 
sion.  Ilie  statute  of  limitations  may  be  pleaded  in  the  case  of  a 
fraud,  unless  stated  not  to  be  discovered  within  six  years,  South-sea 
Company  v.  fVymondse/,  3  P.  W.  143.  Fraud  is  a  matter  of  fact, 
and  there  is  just  as  great  danger  of  evidence  being  lost  in  that  as  in 
other  cases  of  fact.  So  in  the  case  of  redemption  of  a  mortgage, 
twenty  years  is  considered  as  a  bar  to  redemption,  even  though  fraud 
is  charged,  Winchcombe  v.  Hallf  1  Ch.  Rep.  40.  Here  the  incon- 
venience of  entertaining  the  suit  is  manifest  on  the  face  of  the  bill ; 

This  Conrt,  therefore,  from  the  reason  of  the  thing,  as  well  a»  from  the  ex- 
ample of  all  the  statutes  of  Uinitation,  and  more  particularly  the  stat.  of  IVilL  3. 
which  is  in  the  vciy  point,  will  begin  to  reckon  from  the  day  when  the  decree 
vas  pronoanccd. 

From  that  time  the  laches  commence  ;  and  when  the  statutable  time  is  elapseJ, 
the  door  is  shut  for  ever. 

Bnt  if  the  inrolmc-nt  could  be  material  in  this  qncstion,  the  determination 
fiinst  be  the  same,  because  Xhfi  inrolment  must  be  carried  back  to  the  time  of  the 
decree,  and  there  can  be  no  averment  ngaiuNt  it. 

\Vhat  isthe  inrolnient  but  the  enj<:ro.ssin£:  the  decree  in  parchment  ?  An  act 
that  cannot  possibly  \ary  the  rights  of  the  parties.  It  is  the  Ycry  speccii  of  the 
court  at  the  time,  and  is  ahcays  in  the  present  tense. 

As  it  is  impossible  either  to  enter  or  inrol  the  decree  in  form  imroediatelr 
after  it  is  pronounced,  the  conrse  of  business  makes  it  neeessary  to  give  some 
time  to  make  up  tlie  record,  which  is  six  months  ;  and  the  courts  of  law  do  the 
same  thing,  for  there  1)ie  roll  is  to  he  brought  in  the  next  term  after  the  judgment. 

This  is  hardly  ever  done ;  but  although  it  is  omitted,  the  party  does  not  lo^e 

the  benefit  of  his  judgment,  but  upon  paying  the  post  term-fee  may  bring  in 

his  roll   at  any  time,  and  when  the  record  is  once  made  op,  it  relates  to  the 

first  day  o/  the  term,  wht'n  judgment  was  ffircn,  and  this  is  done  without  motion. 

How  is  it  here?    Kxactly  the  same  in  etlect,  for  tliough  yon  must  obtain  an 
order  to  inroi  here  after  the  time  past,  yet  the  order  is  of  course  and  without 
notice,  nor  can  any  thing  ever  stay  the  iurolmeut  but  a  caveat,  in  order  to  re* 
,  hear  tlie  cause. 

If  that  is  not  done  the  inrolmcnt  will  proceed,  and  it  is  impossible  to  shevr 
cause  against  the  order,  or  to  discharge  it. 

The  order  is  always  nunc  pro  tunc,  what  does  that  mean  ?— That  it  shall  be  the 
tame  thing  as  if  it  had  bei-n  done  in  due  time,  to  all  intents  and  purpose^. 

And  by  the  course  of  tiie  court  you  obtain  the  like  order  for  entering  the 
decree. 

And  to  shew  how  very  immaterial  the  inrolment  is  to  any  real  pnrpo<«e, 
the  parties  have  a  right,  not  only  to  carry  the  decree  into  execution,  bnt  toap- 
peal  to  the  House  of  Lords  without  it ;  and  that  is  the  constant  practice,  and 
is  indeed  proved  by  the  Lords  order  to  appeal  within  fifteen  daya  after  decree 
pronounced,  if  pronounced  during  the  sessions. 

When  tlie  inrolment  then  takes  place  nunc  pro  tunc,  it  must  relate  to  the  time 
ef  the  decree,  and  the  record  ought  no  more  to  be  contradicted  here  than  at  law. 
For  if  yon  could  in  this  instance  aver  against  the  record,  the  order  munc  pro 
tunc  is  a  nullity. 

How  far  the  House  of  I^rds  will  adopt  this  reasoning,  when  the  question 
comes  before  tliem  upon  the  bar,  is  not  for  me  to  determine :  but  I  will  venture 
to  declare  that  I  will  not  consent  to  re-hear  a  cause  which  has  slept  twenty 
years  from  tlie  time  of  the  decree. 

The  petition  mast  b«  dismissed. 

tlie 
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the  tieath  of  Browne  produces  an  inconvenience ;  had  he  been  alive,  1 79^« 

he  might  have  stated  many  circumstances  the  present  defendants  ^^^^^ 

cannot;  another  inconvenience  from  the  length  of  time  is,  that  DaioRima 
Browne,  resting  on  the  property  as  his  own,  has  looked  to  it  in  the  Brownb. 
distribution  of  his  other  property  among  his  children;  so  that  great 
injustice  would  be  done  to  the  son,  if  this  was  taken  out  of  the  [  644  j 
share  allotted  to  him.  It  has  been  made  the  subject  of  a  marriage 
settlement,  by  the  present  Mr*  BrQwne,  who  has  lived  twelve  years 
on  the  presumption  of  its  beins  his  property.  On  the  face  of  the 
bill,  the  acquiescence  of  the  plaintiff  is  as  much  a  fraud  as  any  he 
imputes  to  Brovmn.  In  the  case  of  Lord  Warrington  v.  Booth, 
as  cited  S  P.  W.  144,  Lord  Warrington*^  decree  went  on  his  shew- 
ing the  fraud  to  be  within  six  years.  In  Cook  v.  Arnham,  3  P.  W. 
283,  though  the  length  of  time  which  would  not  bar  an  ejectment 
was4ield  not  to  bar  a  bill  in  equity,  it  appears  by  Mr.  Peere  WiU 
lianu^B  note  on  the  case,  that  twenty  years  was  considered  as  a 
length  of  time  to  bar  a  redemption  of  a  mortgage;  and  Lord 
Kenyon,  in  a  case  before  him,  was  of  opinion,  upon  a  demurrer  to 
a  bin  to  redeem  after  twenty  years,  that  it  ought  to  be  allowed, 
Bechford  v.  Close*  If  any  limitation  is  necessary,  that  which  has 
been  admitted  is  a  fair  one,  and  may  be  permitted  to  prevail. 

Mr.  Mansfield^  Mr.  Lloyd,  and  Mr.  Richards,  for  the  plaintiff. 
— ^The  demurrer  is  principally  founded  on  the  length  of  time  that 
has  passed  since  the  transaction :  but  length  of  time  has  never  been 
admitted  as  an  answer  to  a  demand  founded  in  fraud,  or  breach  of 
trust ;  and  a  grosser  fraud  than  the  present  never  was  stated  to  a 
court  of  justice.  In  Maxims  in  Equity,  the  case  1  Ch.  Rep.  40. 
is  cited :  it  says  that  the  Court  declared  that  they  would  not  relieve 
after  twenty  years,  and  two  purchases  ;  if  they  would  not  have  re- 
lieved after  twenty  years  only  had  passed,  there  was  no  occasion  to 
mention  the  two  purchases.  In  Forrester  63,  Lord  Talbot  says, 
no  length  of  time  will  bar  a  fraud.  So  in  Bicknell  v.  Gough, 
3  Atk.  558.  the  statute  of  limitations  cannot  be  pleaded  where 
fraud  is  charged.  If  it  were  at  law  the  defendant  could  not  plead 
the  statute  of  limitations,  Bree  v.  Holbeck,  Doug.  655.  Here  the 
Solicitor'General  admits,  if  it  was  a  recent  case,  the  plaintiff  might 
have  relief;  but  the  answer  to  his  not  coming  sooner  for  relief  is, 
that  the  plaintiff  has  been  always  under  a  pressure  of  distress,  aris- 
ing from  the  imposition  of  the  defendants,  which  is  a  strong  argu« 
ment  against  any  objection  arising  from  the  length  of  time ;  to 
maintain  their  argument  on  the  subject,  the  counsel  on  the  other 
side  should  find  some  rule  that  the  Court  will  not  relieve  afier 
twenty  years.  It  is  true,  that,  with  respect  to  letting  the  mortgagor 
in  to  redeem,  they  have  fixed  twenty  years  as  the  period :  but  there  r  g^j  1 
is  no  case  of  fraud  or  breach  of  trust  where  the  same  period  has 
been  fixed  ;  Smith  v.  Clay,  only  goes  to  the  practice  in  tlie  case  of 
a  bill  of  review. 

Vol.  III.  p  p  Mr. 
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i  71^^.  Mr.  SoScitor^Gefieral^  in  repIy.--*Lengdi  of  time,  accompanied 

""^"^  by  circumstances  like  the  present,  constitutes  a  bar ;  and  if  the 

Dzunt  iiNB  Court  ought  to  dismiss  the  bill  on  a  hearing  upon  that  ground,  they 
£Aovr.NE.  ought  to  allow  the  demurrer.  Length  of  time  will  operate  as  a 
reason,  at  the  hearing,  for  dismissing  the  bill,  though  that  length 
of  time  is  indefinite,  and  in  the  breast  of  the  'Court ;  as  there  are 
cases  in  which  twenty  years  would  be  too  long,  and  others  where 
one  hundred  would  be  too  shorL  Length  of  time,  of  itself,  will 
amount  to  a  confirmation.  In  Chesterfield  v.  Jafissen^  2  Ves.  125. 
it  was  considered  as  proving,  either  that  the  first  transaction  Mas  not 
fraudulent,  or  that  the  party  had  confirmed  it  with  his  eyes  open. 
There  is  a  great  difference  between  cases  of  fraud  and  cases  of 
breach  of  trust ;  and  between  fraud  discovered  and  fraud  undiscover- 
ed. In  the  present  case,  if  there  was  any  fraud,  the  plaintiff  knew 
it  as  well  in  1764  as  he  does  now :  he  then  knew  what  bill  to  file; 
and  that  he  stood  in  the  light  of  a  mortgagor,  and  might  pome  to 
redeem.  The  reason  why  the  statute  of  limitations  does  not  apply 
to  cases  of  fraud,  is,  that  fraud  is  a  secret  thing,  2  Atk.  56 1.  but  if 
a  fraud  has  been  discovered  six  years,  then  the  statute  of  limita- 
tion will  run,  Dougl.  655.  As  to  the  case  of  Bicknell  ▼.  Gough,  it 
was  a  plea  to  the  discovery  and  relief,  without  confessing  the  truth 
of  the  bill.  The  Court  seems  to  have  adopted  the  rule,  by  analogy, 
to  tlie  practice  of  courts  of  law.  What  was  the  determination  on 
the  subject  of  a  bill  of  review  ?  Certainly  upon  the  interest  of  the 
public  ut  sit  finis  litium.  It  is  a  time  fixed  by  policy*  If  they  had 
stated  this  transaction  as  being  recent,  we  should  have  pleaded  that 
they  knew  it  twenty-seven  years  ago. 

Lord  Chancellor. — The  bill  states  a  fraud  in  the  years  1760, 
and  1764,  by  misrepresentation  as  to  the  value  of  the  estate;  and 
the  plaintiff  states  himself  as  having  being  deceived ;  I  am  desired 
by  the  defendant,  to  gather,  from  the  circumstances  of  the  case,  and 
from  the  length  of  time,  that  the  plaintiff  acted  with  his  eyes  open, 
and  that  he  confirmed  the  transaction  at  some  period  since  1764, 
but  it  does  not  appear  when  he  was  undeceived  :  this  puts  it  out 
I  640  ]  of  the  common  cases  ;  and  the  only  question  is,  upon  the  dicia,  that 
length  of  time  cannot  be  taken  advantage  of  upon  a  plea  or  de- 
murrer. It  might  as  well  be  taken  advantage  of  by  a  plea  of  the 
statute  of  limitations  as  any  other  way* 

Demurrer  over-ruled  (a). 

Tlie  next  day  Lord  Chancellor  explained  the  grounds  on  which 
he  had  disallowed  the  demurrer  in  this  case,  by  saying,  tliat  length 

(a)  For  the  cases  upon  the  subject  Gregorf,    %  Eden,  285.    Pickiring  v. 

of  length  of  time  not  being  a  bar  in  Earl  of  Stftn^ford^   post,  vol.  iv.  ^I4. 

casifs  of  fraud,    vide  Mr.  MericaWB  Hercy  v.  Dinweodyy  ib.  257.  Ljfttim  v. 

note  to  WkalUy  v.  fVhaUey,  1  Meriv.  L/yttoriy  ib.  441. 


4b>6.    The  Editor's  note  to  Alden  v. 


of 


tV  THB  HlOtt   CoUEt   OF  Cli4IICBRT« 

of  lim#,  propria  jure,  was  no  reason  for  a  deiburrcr  J  that  it  was 
only  a  conclusion  from  facts,  shewing  acquiescence,  and  was  not 
matter  of  law  :  that  he  could  not  allow  a  party  to  av«il  himself  of 
an  inference  from  facts,  on  a  demurrer. — He  desired  it  might 
be  attended  to,  that  this  would  not  aflfect  the  weight  of  such  cir- 
cumstances at  the  hearing  (a). 

Fndaif 
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(a)  The  atilhoriticB  are  much  at  fa- 
rianoe,  as  to  whether  a  defeuce  found- 
ed on  the  preiumption  raised  Uj  tenf^h 
of  time,  may  be  taken  advantage  of  by 
demurrer.     Lord  Hurdwicke,  in  AgguB 
V.  Ficlcereliy  cit.  sup.  and   Gregor  ?. 
MoU'SH-Drtk,  1  Ves,  109,  Lord  Thurlow, 
in  tlie  present  case,  and  Lord  Rosnlyny 
in  Edsell  v.  Buchanan,  (as  stated  in  a 
note,  :t  P.  W.  Si87.  though  it  does  not 
appear  from  the  report  of  that  case, 
post,  vol.  iv.  £54.  or  *2  Ves.  jnn.  83.) 
appear  to  have  been  of  opinion,  that 
it  could  not.    On  the  other  hand,  are 
the  authorities    of  fraser   v.   Mooff 
Bnnh.  54.    Jenner  v.  '/Vocy,  3  P.  W.^ 
^S7,  n.  and  particularly  the  case  of 
Beckford  v.  Close,    at   the    Cockpit, 
(cit.  sup.  and  4  Ves.  476.   19  Ves.  184. 
and   Mitf.  PI.  174,   n.  nora.   Tvbin  v. 
Bccliford.)  where  Lord  Kenyan,  upon 
great  consideration,  and  after  a  review 
of  all  the  autlioritics,  decided  that  a 
demurrer  to  a  bill  for  redemption  is 
good,  in  which  he  has  been  followed 
by  Sir  T.  Plumer,  iu  [hnJU  v.  Heaky, 
1  Ves.  Si.  Bca.  .i.JC.     If  houevtr,    tlie 
qntstion  can,  itpou   thv>se  conflicting 
opinions,  be  ittill  considered  open  to 
discussion  ;  the  following  note  of  what 
fell  from  Lord  Thurlow,  on  the  present 
occasion,  which  has   been  preiervcd 
by  Lord   Redetdalty    contains  reasons 
so  conclusive  and  satisfactory,  that  it 
appears  difficult  to  withhold  our  assent 
from  them  :  **  The  party  who  demurs," 
said  his    Lordship,    *^  admits    every 
thing  well  pleaded,    in    manner  and 
form    as    pleaded )     and  a  demurrer 
ouL'ht  therefore  in  a  Court  of  law,  to 
bring  before  the  Court  a  question  of 
law  merely  ;  and  in  a  Court  of  equity, 
a  questiou  of  law  or  equity  merely. 
The  demurrer  therefore  must  be  taken 
to  admit  the  whole  case  of  fraud  made 
by  the  bill,  and  the  argument  to  sup- 
port It  must  be,  not  that  a  positive 
limitation  of  time  has  barred  the  suit, 
for  that  Mould  be  a  pure  question  of 
law,  but  that  from  long  acquiescence, 
it  should  be  presumed  that  the  fraud 
charged   did    not    exist,   or    that    it 
should  be  intended   that  the  plaintiff 
had  coutirmcd  the  transaction,  or  had 


released  or  sobiliittdtl  upon  such  cofi- 
sideration  as  to  bar  himself  from  the 
general  equity  stated  in  the  bill.   This 
must  be  an  inference  of  fact,  and  not- 
an  inference  of  law ;  and  the  demur- 
rer must  be  over-ruled,  becassc  the 
defendant  has  no  right  to  avail   him- 
self by  demurrer  of  an  inference  of 
fact,  upon  matter  on  which  a  jury  in 
a  Court  of  law  would  c(»llc-ct  matter 
of  fact  to  decide  their  verdict,  if  sub- 
mitted to  them,  or  a  Court  would  pro- 
ceed in  the  same  manner  in  equity. 
What  limitation  of  time  will  bar  a 
suit,  where  there  is  no  positive  limita« 
tion,  or  under  what  circumstances  the 
lapse  of  time  ought  to  have  that  effect, 
must  depend  on  the  facts  of  the  par- 
ticular case,  and  the  conclusion  must 
be  an  inference  of  fact,  and  not  an  in- 
ference of  law,  and  therefore  cannot 
be  made  on  a  demurrer." 

But  where  the  dcfrnce  is  not  a  pre- 
sumption from  long  acquiescence,  but 
a  positive  limitation  of  time,  which 
the  Court,  by  analogy  to  the  statute 
of  limitations  adopts,  it  may  cK*  irly  be 
taken  advantage  of  Ly  dcnmrrer,  as 
in  foster  v.  Hodgson,  \i)  Ves.  180. 
where  the  pl:iiutiff,  upon  a  bill  for  a.i 
account,  stated  tliit  no  demand  had 
bc^n  made  for  twelve  yciirs,  a  demur- 
rer  upon  the  statute  of  lin^itations  was 
allowed.  Lord  FlJon,  in  that  case, 
speaking  of  Beckford  v.  Close,  ob- 
served, that  as  the  limitation  of  an 
ejectment  does  not  hold  in  the  casrs 
of  exception,  infancy,  S:c.  so  accord- 
ing to  the  rulo  (derived  from  that 
analogy)  by  which  Courts  of  equity 
have  bound  theiuselvcs,  it  does  not 
follow  from  uninterrupted  possession 
for  twenty  year««,  that  there  may  not 
be  a  redemption,  tli.it  the  analogy  to 
the  rule  of  law  docs  not  bind  to  the 
form  of  proceeding  there ;  and  there- 
fore his  Lordship  considered  that  cise 
as  establishing  that  a  plaintiff  in  equity 
should  state  upon  his  bill  the  circum- 
stance which  takes  his  case  ont  of  the 
rule  as  to  twenty  years,  and  if  he 
does  not  do  so,  that  a  Court  of  equity 
ought  not,  upon  the  supposition  that 
he  could  do  so,  to  harass  the  other 

party; 
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party ;  that  there  ii  leMinoonveBienee 
in  requiring  a  plaintiff  to  put  his  case 
of  exception  upon  the  record  in  the 
first  instance^  toan  in  permitting  him 
to  go  on  to  establish  it  at  a  great  ex- 
pence  ;  and  Lord  Rede§ddUf  m  speak- 
ing of  this  case  in  HovewUn  ▼.  Lord 
Annaiejft  t  ^ch.  &  Lef.  638,  supports 
this  opinion. 

The  application  of  this  doctrine, 
therefore  to  the  present  case  will  be 
found  to  reconcile  it  with  the  decision 
of  Lord  KenffM  t  If  a  plaintiflT  merely 
states  a  claim  founded  on  sach  a  dis- 
\anot  of  time  as  that  the  Ck>urt,  upon 
the  analogy  it  has  adopted  with  re- 
spect to  the  statute  of  limitatioosy  will 


retoe  to  assist,  be  mar  tbeii  be 

•idered  as  having  stated  himself  oot  ef , 
Court,  and  he  may  be  told  that  if  any 
peculiar  drcwnstance  existed  in  his 
case  which  would  have  esititfed  bim  to 
leliefy  he  ought  to  have  brought  them 
forward  on  the  record.  But  where  as 
in  the  present  case  he  alleges  a  case  of 
firaud.  this  circumstance  (upon  the 
well  Known  doctrine  of  a  Court  of 
equity,  that  no  length  of  time  ran  bar 
a  fraud)  may  be  considered  as  forming 
such  an  exertion  to  the  rule  adopted 
by  the  Court,  in  analogy  to  the  statatCy 
that  the  phiintiff  shall  be  entitled  la 
an  answer  to  the  case  so  stated. 


Friday  15lh  of  June,  the  Lord  Chancellor  sat  in  the  morning  to 
bear  causes ;  he  afterwards  went  to  the  House  of  Lords  and  pro- 
rogued Parliament;  and  from  thence  to  a  Court  held  at  St. 
James\  where  he  resigned  the  Great  Seal  into  the  hands  of  his 
Majesty,  who  delivered  the  same  to  Sir  James  Eyre,  Lord 
Chief  Baron  of  the  Exchequer,  Sir  William  Henry  Aihhurst, 
one  of  the  Justices  of  his  M^esty's  Court  of  King's  Bench,  and 
Sir  John  Wilson,  one  of  the  Justices  of  his  Majest/s  Court 
of  Common  Pleas^  as  Lords  Commissioners  for  the  custody 
thereof. 


END   OF  THE  THIRD  VOLUME* 
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